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UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
GLENN WI LLI AMS, on behalf of himself  )  
and all others sim ilar ly situated,   )  
       )  
               Plaint iff,     )  
       )  
          v.      )  Case No. 4: 13-CV-2009 (CEJ)  
       )  
CENTRAL TRANSPORT     )  
I NTERNATIONAL, I NC.,    )  
       )  
               Defendant .    )  
 
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on defendant ’s m ot ions to disqualify plaint iff’s 

counsel and to st r ike plaint iff’s declarat ion.  Plaint iff has filed a response in opposit ion, and 

the issues are fully br iefed.  

I . Background 

On October 9, 2013, plaint iff Glenn William s filed this act ion on behalf of him self and 

others sim ilar ly situated, claim ing that  defendant  Cent ral Transport  I nternat ional, I nc., 

willfully violated the Fair Labor Standards Act  (FLSA) , 29 U.S.C. §§ 201, et  seq. ,  by 

maintaining improper overt ime policies and record keeping pract ices.  Plaint iff alleges that  

defendant  had a uniform  policy of providing overt ime compensat ion for hours worked in 

excess of fifty- five hours per week, instead of the required forty hours per week, and that  

its elect ronic t im ekeeping system  did not  record all hours actually worked.  Plaint iff seeks to 

recover unpaid overt im e wages, liquidated dam ages, costs and at torney’s fees. 

On Novem ber 27, 2013, plaint iff filed an act ion against  defendant  and Bill Kincaid in 

the Circuit  Court  for the City of St . Louis, Missouri based on the same underlying facts as in 

the federal lawsuit ,  but  assert ing different  legal claim s, including:   (1)  violat ion of the 

Missouri wage and hour laws for failure to calculate wages at  the requisite overt ime rate;  

(2)  breach of cont ract  based on failure to com pensate em ployees for all hours worked;  (3)  
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unjust  enrichm ent  by  retaining the benefits of uncompensated work by employees;  and (4)  

injunct ive relief.  William s v. Cent ral Transport  I nt ’l,  I nc., Cause No. 1322-CC10027 (Mo. 

Cir. Ct . Nov. 27, 2013)  [ Doc. # 42-1] .  The state court  act ion was init ially removed to this 

dist r ict  court , but  it  was later rem anded.   

The sam e at torneys represent  the plaint iffs in both cases.  Defendant  argues that  

plaint iff’s counsel should be disqualified for com mit t ing ethical violat ions and because they 

cannot  serve as class counsel in both pending lawsuits.   

I I . Legal Standard 

At torney disqualificat ion rests in the discret ion of the court .  Pet rovic v. Amoco Oil 

Co., 200 F.3d 1140, 1154 (8th Cir. 1999)  (quot ing Harker v. Commissioner, 82 F.3d 806, 

808 (8th Cir. 1996) ) .  Mot ions to disqualify counsel are subject  to part icular ly st r ict  judicial 

scrut iny given the potent ial for abuse by opposing counsel.  Droste v. Julien, 477 F.3d 1030, 

1035 (8th Cir. 2007) .  This is because “ [ d] isqualificat ion often results in increased 

expenses, delay in resolut ion of the proceedings, and always deprives a party of its choice 

of counsel.”   Com m onwealth Land Tit le I ns. Co. v. St . Johns Bank & Trust  Co., No. 4: 08-CV-

1433 (CAS) , 2009 WL 3069101, * 4 (E.D. Mo. Sept . 22, 2009)  (citat ion om it ted) .  “ [ T] he 

ext rem e m easure of disqualifying a party’s counsel of choice should be imposed only when 

absolutely necessary.”   Macheca Transp. Co. v. Philadelphia I ndem . I ns. Co., 463 F.3d 827, 

833 (8th Cir. 2006)  ( internal quotat ions and citat ions om it ted) .  “Disqualificat ion is 

appropriate where an at torney’s conduct  threatens to work a cont inuing taint  on the 

lit igat ion and t r ial.”   Gifford v. Target  Corp., 723 F. Supp. 2d 1110, 1116 (D. Minn. 2010)  

(citat ion om it ted) .   Factors to be considered include a court ’s “duty to maintain public 

confidence in the legal profession and its duty to insure the integrity of the judicial 

proceedings.”   I d. at  1116-17 (citat ion om it ted) .  The party seeking disqualificat ion bears 

the burden of showing that  such a sanct ion is warranted.  A.J. by L.B. v. Kierst , 56 F.3d 

849, 859 (8th Cir. 1995) . 

I I I . Discussion 
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A. Alleged Ethical Violat ions 

Defendant  first  contends that  plaint iff’s counsel have engaged in conduct  that  

violates this Court ’s ethics rules.  Pursuant  to Local Rule 12.02, the professional conduct  of 

at torneys pract icing in this dist r ict  is governed by the Missouri Rules of Professional 

Conduct .  E.D. Mo. L.R. 12.02. ( “The Rules of Professional Conduct  adopted by this Court  

are the Rules of Professional Conduct  adopted by the Suprem e Court  of Missouri,  as 

am ended from  t im e to t im e by that  Court ” ) .   The Supreme Court  of Missouri adopted the 

ABA Rules of Professional Conduct  (Model Rules)  effect ive January 1, 1986.  See Mo. Sup. 

Ct . R. 4.  This Court  has determ ined that  the local rule intends to apply the Model Rules.  

Com m onwealth Land Tit le I ns. Co., 2009 WL 3069101 at  * 3;  see also Harker, 82 F.3d at  

807. 

Defendant  alleges that  plaint iff’s counsel violated Rule 4-1.4 of the Missouri Supreme 

Court  Rules, which states that  “ [ a]  lawyer shall .  .  .  keep the client  reasonably informed 

about  the status of the m at ter”  and “explain a m at ter to the extent  reasonably necessary to 

perm it  the client  to make informed decisions regarding the representat ion.”   Defendant  

claims that  plaint iff’s deposit ion test imony establishes that  he does not  understand that  a 

class act ion has been filed in his nam e, he is unaware of the existence of two separate 

proceedings in state and federal court , he does not  understand the fee agreement  with his 

counsel, his at torneys do not  regular ly com m unicate with him , and his at torneys failed to 

communicate defendant ’s set t lem ent  offer to him . 

Upon review of the deposit ion t ranscript , the Court  does not  agree with defendant ’s 

est im at ion of plaint iff’s knowledge and awareness of the status of the two lawsuits and his 

at torney’s act ions.  See William s Dep. 159: 20, 166: 17, 168: 25 ( test ifying he had filed two 

lawsuits against  defendant  in total, he had “most  copies of m ost  things,”  and he spoke with 

his at torneys approxim ately once a month)  [ Doc. # 42-5] .   Also, a mot ion to disqualify may 

not  be the proper vehicle for addressing an at torney’s alleged ethical violat ions.  William s v. 

Trans World Air lines, I nc., 588 F. Supp. 1037, 1046, n.4 (W.D. Mo. 1984)  (stat ing that  
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“alleged ethical violat ions should be left  to federal or state disciplinary m achinery unless the 

integrity of the judicial process is threatened” ) .  Further, a potent ial violat ion of the Model 

Rules does not  lead to automat ic disqualif icat ion. See Cent . Milk Producers Co-op. v. Sent ry 

Food Stores, I nc., 573 F.2d 988, 991 (8th Cir. 1978)  ( “Although the Code of Professional 

Responsibilit y establishes proper guidelines for the professional conduct  of at torneys, a 

violat ion does not  autom at ically result  in disqualificat ion of counsel.” ) . 

I n the case relied upon by defendant , Deadwyler v. Volkswagen of Am., I nc., the 

court  imposed sanct ions for plaint iff’s counsel’s conduct  after counsel adm it ted to failing to 

t ransm it  set t lem ent  offers, adm it ted that  none of the plaint iffs in the cert if ied class had ever 

extended or defined any authority to set t le the case, and made “ flagrant  

m isrepresentat ions”  to induce plaint iffs to part icipate in the act ion.  134 F.R.D. 128, 138-41 

(W.D.N.C. 1991) .  Here, plaint iff’s at torneys assert  that  they have kept  the plaint iff 

reasonably apprised of the ongoing status of the lawsuit .   Also, in a declarat ion at tached to 

the response to the instant  m ot ion plaint iff at tests to regular com m unicat ion with his 

counsel, including updates as to the progress of class cert ificat ion, and the deposit ion 

t ranscript  does not  direct ly cont radict  these statements.1 

I n his declarat ion, plaint iff also states that  he had authorized his at torneys to reject  

set t lem ent  offers that  fail to account  for all dam ages, fees, and awards he and other 

sim ilar ly situated em ployees are allowed to recover by law.  William s Decl. Ex. 1, p. 2 [ Doc. 

# 44-1] .  Plaint iff’s counsel claim  that  defendant ’s set t lem ent  offer did not  account  for all 

damages owed to putat ive class members, plaint iff’s total dam ages, reasonable at torney 

fees, and plaint iff ’s incent ive fee for serving as the named plaint iff of the class.  Based on 

the scope of authority plaint iff gave to his counsel, they were authorized to reject  

                                          
1  Defendant challenges the credibility of plaintiff’s declaration in its motion to strike, calling it a “sham 
affidavit.”  However, the Court finds that the declaration is not plainly inconsistent with plaintiff’s deposition 
testimony in either the federal or state case.  Blackwell v. DaimlerChrysler Corp., 399 F. Supp. 2d 998, 1004 (E.D. 
Mo. 2005) (finding the “sham affidavit rule” only applies if the affidavit is “plainly inconsistent” with prior 
testimony); see also Schiernbeck v. Davis, 143 F.3d 434, 438 (8th Cir. 1998) (refusing to consider statements in 
affidavit plainly inconsistent with deposition testimony in a summary judgment motion). 
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defendant ’s set t lem ent  offer.  See Mo. Sup. Ct . R. 4-1.4 cm t . 2 (stat ing that  “a lawyer who 

receives from  opposing counsel an offer of set t lem ent  in a civil cont roversy . .  .  m ust  

prompt ly inform  the client  of it s substance unless the client  has previously indicated that  the 

proposal will be acceptable or unacceptable or has authorized the lawyer to accept  or to 

reject  the offer” ) . 

I n the other cases relied upon by defendant , the courts disqualif ied counsel because 

of serious and substant iated conflicts of interest .  See Sakalowski v. Met ron Servs. I nc., No. 

4: 10-CV-2052 (AGF) , 2011 WL 2838129, * 4 (E.D. Mo. July 18, 2011)  ( finding that  counsel 

would likely be called as necessary witnesses and actual part ies in the act ion) ;  

Com m onwealth Land Tit le I ns. Co., 2009 WL 3069101 at  * 5-8 ( finding that  counsel’s 

representat ion of defendant  would violate a duty of loyalty to a client  the firm  concurrent ly 

represented and would be m aterially adverse to the opposing party, a former client  in a 

substant ially related m at ter) ;  Gilm ore v. Goedecke Co., 954 F. Supp. 187, 190 (E.D. Mo. 

1996)  (disqualifying counsel based on prejudice to the plaint iff result ing from counsel’s 

com m unicat ions with plaint iff regarding the subject  m at ter of the lawsuit  pr ior to its filing) .   

“ [ D] isqualificat ion of counsel is a judicial act ion which is taken to protect  the client .  As one 

com m entator has noted, ‘the client  is what  standards are all about . ’”   Black v. Missouri, 492 

F. Supp. 848, 865 (W.D. Mo. 1980)  (cit ing Pat terson, Wanted:  A New Code of Professional 

Responsibilit y ,  63 A.B.A.J. 639, 642 (1977) ) .  Here, where plaint iff’s deposit ion does not  

clear ly establish an ethical violat ion that  would comprom ise counsel’s ability to competent ly 

represent  him  free of conflict , and plaint iff has signed a declarat ion at test ing to his regular 

communicat ion with his at torneys and authorizat ion to decline set t lem ent  offers that  do not  

account  for the dam ages of putat ive class m em bers, it  would not  be in the plaint iff’s best  

interest  to disqualify counsel solely based on defendant ’s allegat ions regarding the nature of 

the relat ionship between plaint iff and his chosen counsel. 

B. Adequacy of Class Counsel 
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Defendant  also argues that  plaint iff ’s counsel imperm issibly represent  two separate 

classes in different  lawsuits against  the sam e defendant .  Defendant  relies pr im arily upon 

Lou v. Ma Labs, I nc. in assert ing that  “an at torney who represents another class against  the 

same defendant  may not  serve as class counsel.”   No. C 12-05409 (WHA) , 2014 WL 68605, 

* 2 (N.D. Cal. Jan. 8, 2014)  (cit ing Ort iz v. Fibreboard Corp., 527 U.S. 815, 856 (1999) ) .  

However, this principle is narrowly prem ised on the goal of “elim inat [ ing]  conflict ing 

interests of counsel”  in circum stances in which a class or different  classes would involve 

diverse groups with conflict ing lit igat ion object ives.  Ort iz, 527 U.S. at  856-57 (analyzing 

Am chem  Prods., I nc. v. Windsor, 521 U.S. 591, 626-27 (1997)) .  “ [ I ] n general, class 

counsel may represent  mult iple sets of lit igants – whether in the sam e act ion or in a related 

proceeding – so long as the lit igants’ interests are not  inherent ly opposed.”   Sandoval v. Ali,  

No. C-13-03230 (EDL) , 2014 WL 1311776, * 10 (N.D. Cal. Mar. 28, 2014)  (quot ing Newberg 

on Class Act ions § 3: 75 (5th ed.)  (set t ing forth examples of im perm issible concurrent  

representat ion, such as where a lim ited fund would m ean that  the recovery of one claim ant  

would cut  direct ly into recovery by another, where substant ive law perm its recovery by only 

one or the other set  of lit igants, where one client  is lit igat ing an appeal to a class act ion 

set t lement  in which another client  claimed recovery, and where counsel's act ions have 

generated conflicts between class representat ives and the class) ) . 

Here, the two pending cases are based upon the sam e underlying facts, but  the legal 

claims raised are different , the class act ion mechanisms in FLSA and the Missouri wage and 

hour statute operate different ly, and the relief available under the federal statute and the 

state statutory and com m on law claims is different .  Williams v. Central Transport  I nt ’l,  I nc., 

Cause No. 1322-CC10027 (Mo. Cir. Ct . May 19, 2014)  [ Doc. # 42-2] .  Moreover, a class has 

not  been cert if ied in either act ion, so any alleged conflict  of interest  is inherent ly 

speculat ive.  On that  basis, it  would be premature for the Court  to disqualify counsel at  this 

stage in the proceedings.  The courts in the decisions relied upon by defendant  determ ined 

the adequacy of class counsel on a fuller record at  the class cert ificat ion stage.  Lou, 2014 
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WL 68605 at  * 1;  Ort iz, 521 U.S. at  591.   “ [ O] nly client  conflicts that  are material and 

present ly m anifest  – rather than merely t r iv ial, speculat ive, or cont ingent  on the occurrence 

of a future event  – will affect  the adequacy of class counsel.”   Sandoval, 2014 WL 1311776 

at  * 10 (quot ing Newberg on Class Act ions § 3.75) .  Here, defendant  has failed to 

demonst rate a plausible conflict  of interest  between the potent ial class members in the two 

act ions based on the sam e underlying facts but  different  legal claims.  When this act ion 

reaches the class cert ificat ion stage, the Court  can then review the fairness and adequacy of 

counsel on a more complete record. 

*  *  *  
For the reasons set  forth above, 

 I T I S HEREBY ORDERED  that  defendant ’s m ot ion to disqualify plaint iff’s counsel 

[ Doc. # 42]  is denied .   

 I T I S FURTHER ORDERED that  defendant ’s m ot ion to st r ike the declarat ion of 

Glenn William s [ Doc. # 59]  is denied . 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 7th day of Novem ber, 2014. 
 


