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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

SCOTT A. FLETCHER
Plaintiff,
No. 4:13C\V2064 TIA

V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

~— N N

Defendant.

MEMORANDUM AND ORDER

Plaintiff Scott A. Fletchebrings thisaction under 42 U.S.@8405(g) and
1383(c)(3) for judicial review of the Commissioner’s final decision denkiag
application for disability insurance benefi31B) under Title Il of the Social
Security Act, 42 U.S.(88401, et seg., and application for supplemental security
income(SSl)under Title XVI of the Act, 42 U.S.(88 1381 gt seg. All matters
are pending before the undersigned United States Magistrafe, Juth consent
of the parties, pursuant to 28 U.S8536(c). Because thé&nal decision isnot
supported by substantial evidence on the recoedvélsole,it is reversed.

|. Procedural History
On September 2, 2010, the Social Security Administration denied plaintiff

July 1, 2010applications for DIB and S$h which he claimed he became
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disabled on June 30, 2008 cause athyroid disease; severe swelling in his
hands, joints, back, and both shoulders; inflammation in the right ankle and big
toe; sleep apnea; borderline diabetes; borderline high blood pressure; heart
problems and irregular heart rate; depression; and hearing v¢ice$1819,
121-25, 17388, 215.) Plaintiff subsequently amended his allegedatrate to
June29, 2010.(Tr. 209.) At plaintiff's request, a hearing was held before an
administrative law judge (ALJ) odovember 7, 2011, at which plaintdhd a
vocational expert testified. (Tr0-117.) OnMarch 23, 2012, the ALJ issued a
deasion denyingplaintiff's claimsfor benefits, findingzocational expert
testimony to support a finding thalaintiff is able to perforntight work as it exists
in significant numbers in the national econon{yr. 52-66.) On August b, 2013,
afterconsideringadditional evidence, the Appeals Council demkdntiff's
request for review of the ALJ's decision. (T46.1 The ALJ's determination thus
stands as the final decision of the Commissioner. 42 U.S.C. § 405(Q).

In thisaaion for judicial review plaintiff claimsthat thefinal decision is not
supported by substantial evidence on the record as a whole, atfuatitige ALJ
erred in determining hisesicual functional capacity (RFC) by failing toclude
the effects of his thyroid condition, and specifically, fatigue. Plaintiff also
contends that the ALJjshysicalRFC assessment is inconsistent with the medical

opinionrendered by consulting physician, Dr. Mannis; and, further, that the
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vocationdexpert’'s testimony regarding plaintiff's ability to perform work was
incompatible with plaintiff's upper extremity limitation®laintiff also appears to
challenge the ALJ’s findings regardihgs credibility. For the reasorthat follow,
thefinal decision igeversedand the matter shall be remanded to the
Commissionefor further proceedings

lI. RelevantTestimonial Evidence Before the ALJ

A. Plaintiff's Testimony

At the hearing omNovember 7, 201 1plaintiff testified in response to
guestions posed by the Akhd counsel

At the time of the hearing, plaintiff wdsrty-five years of agePlaintiff
stands five feet, nine inches tall and weigB6pounds. Plaintiff is righhanded.
Plaintiff completed ten years of school and obtained his GED. (Tr.Pldiptiff is
not married. He lives with his girlfriend and heenty-nine-yearold son.
Plaintiff's girlfriend is disabled because of rheumatoid arthritis. (T+883

Plaintiff's Work History Report shows that plaintiff worked as a janitor from
October 1994 to February 2004 and again in 2006. From October 2004 to January
2006, plaintiff waked as a bus aide for school transportation. From December

2004 to 2007, plaintiff worked as a driver for the St. Louis Society for Children.

! The undersigned has reviewed the entirety of the administrative record midetgrwhether
the Commissiones’ adverse decision is supported by substantial evidencereditaion of
specific evidence in this Memorandum and Order, howévémited to only that relatingp the
issues raised by plaintiff on this appeal.
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From March 2006 to May 2007, plaintiff worked as an air cargo laborer. Plaintiff
worked again as a janitor from May 2007 to June 30, 2009. (Tr. P3&intiff
testified that he stopped working in June 2009 because his contract for
employment expired; his employer was going to move him to another location,
which was too far away for him; and his pay was goingetieeduced.Plaintiff
testified that he was also starting to become sick at that time. ¢¥iZ.yY @laintiff
applied for unemployment benefits and looked for light jobs that he thought he
could perform-suchas cashierbuthewas unsuccessful in abhing employment
(Tr. 97-98.F

Plaintiff testified that he was suffering from fatigue as well as soreness in his
left shoulder, fingers, and right ankle when he stopped working in 2009. Plaintiff
testified that his condition has since worsened in that he currently experiences
worseningpain in his hands and new pain in his left ankle and right shoulder.
Plaintiff testified that he experiences inflammation, stiffness, and weakness in the
affected joints. (Tr77-78.) Plaintiff testified that he sees doctors for his
conditions and was told that he has hyperthyroidism and arthritis. Plaintiff takes
Naproxen andhydrocodone for inflammation and Vicodin for pain. Plaintiff takes

Levothyroxine for his thyroid condition. (Tr9-80.) Plaintiff expeiences fatigue,

% The record shows plaintiff to have received unemployment benefits during the fitst qiar
2010. (Tr. 207-08.)



dizziness, and drowsiness because of his medisat{dm. 97.)

Plaintiff testified that he has experienced fatigue since 2007 and that it has
worsened over the years. Plaintiff testified that he was nearly fired from his job in
2008 because he fell asleep. Plaintiff began seeing a thyroid specialist when his
fatigue worsened. (Tr. 81Plaintiff testified that he now becomes fatigued after
taking his medication in the morning and lies down throughout the day because he
Is tired allof the time. Plaintiff sleeps three and a half to four hours during the day
and five or six hours at night. Plaintiff is able to sleep amlpurts because of his
pain. (Tr. 9596.)

Plaintiff reported that he has experienced worsening problems lefthis
shoulder since late 2007 or early 2008. Plaintiff testified that he went to the
emergency room at that time because his friend suspected that the numbness and
weakness in his arm was on accourd teart attack. (Tr. 823.)

As to his exertionallalities, plaintiff testified that he is limited to being on
his feet for less than thirty minutes at a time because of pain in his knees and
ankles. Plaintiff testifiedthathe experiences more problems on the right side than
the left, but he has problemvith his left knee and ankle because he
overcompensateqTr. 84-85.) Plaintiff testified that he can lift and carry a plate
of food. He can lift a gallon of milk with both hands but cannot carry it. Plaintiff

can carry a grocery bag if it contains only two or three cans. (Tr. 87.)
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As to his daily activities, plaintiff testifiethat watches television and listens
to the radio. Plaintiff occasionally reads the sports page from the newspaper. (Tr.
88.) Plaintiff does not cook or go to the grocery store. Plaintiff testified that if
were to go to the store, he uses motorized cart andndbesilk through the store.
(Tr. 86-87.) Plaintiff cannot do household chores such as vacuuming because of
his limited mobility and range of motion. His girlfriend’s goerforms the daily
household choreq(Tr. 84.) Plaintiff can do the dishes “a little bit.” (Tr. 86He
no longer drives because of fatigue. (Tr. 99.)

B. Testimonyof Vocational Expert

Debora Detterman, a vocatiomahabilitatiors consultanttestified at the
hearing in response to questions posed by the ALJ and counsel.

Ms. Dettermarclassified plaintiff's past work as a janitor as medium but
testified that light janitorial jobs exist. Ms. Detterman also classified plaintiff's
past work as a bus monitor and van driver as light and medium work, respectively,
but very heavy as plaintiff performed the jobs. (Tr. 105.)

The ALJ askedMs. Dettermario assumehat plaintiff was limited to light
work, could occasionally lift twenty pounds but nothing greater, could frequently
lift up to ten pounds, and could be on his feet standing and walking the better part
of a day. Ms. Detterman testified that such a pecsoild work in housekeeping at

hotels or as an office cleaner, of which 2,200 such jobs exist in the State of
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Missouri and 50,000 nationajlgnd as an airport transport driver, of which
twenty-five such jobs exist in the State of Missoufir. 10607.)

The ALJ then asked Ms. Detterman to assume that, in addition to the lifting
restrictions, plaintiff would need to change positions such that he could sit for half
an hour to fortyfive minutes and stand for up to half an hour and would need to
alternate psitions within those time frames. Ms. Detterman testified that the jobs
to which she previously testified would be eliminated. She testified, however, that
there were other lightinskilled jobs thaplaintiff could perform, and specifically,
informatian clerk, of which 1,200 such jobs exist in the State of Missouri and
78,000 nationally; storage facility rental clerk, of which 400 such jobs exist in the
State of Missouri and 20,000 nationally; and office helper, of which 600 such jobs
exist in the Statef Missouri and 50,000 nationally. (Tr. 2-08.)

The ALJ then asked Ms. Detterman to assume plaintiff to be further limited
by fatigue in that he would have difficulty focusing on what he was doing and
would have to take unscheduled rest periods dihieglay. Ms. Detterman
testified that such limitations would preclude all competitive employment. (Tr.
109.)

The ALJ then asked Ms. Detterman to assume that, without considering the
fatigue factor, plaintiff had limited use of the hands in that he canlig

occasionally or intermittently use his hands for ongoing repetitive activities. Ms.
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Detterman testified that plaintiff could perform light work as a counter clerk, of
which 350 such jobs exist in the State of Missouri; furniture rental clerk, ahwhi
450 such jobs exist in the State of Missouri and 25,000 nationally; and tanning
salon attendant, of which 250 such jobs exist in the State of Missouri and 8,000
nationally. (Tr.10911.)

Counsel asked Ms. Detterman to assume that plaintiff was tedttec
occasional lifting of ten pounds; frequently lifting less than ten pounds; standing or
walking at least two hours in an eigimur day; being able to sit for six hours in an
eighthour day; and only occasionally climbing ladders, ropes, or scafftdds
Detterman testified that plaintiff would not be able to perform the light exertional
work to which she previously testified. Ms. Detterman testified that such
preclusion would continue if plaintiff aldtad limiteduse ofhis hands. (Tr. 112
13))

Counsel then asked Ms. Detterman to assume that plaintiff had an additional
limitation of being able to only occasionally reach, handle, and finger, to which
Ms. Detterman testified that plaintiff could perform sedentary work as-awall
operator, of imich 95 such jobs exist in the State of Missouri and 13,000
nationally; and surveillance system monitor, of which 45 such jobs exist in the
State of Missouri and 2,800 nationally. Ms. Detterman testified that there are no

sedentaryunskilled jobs listedn theDictionary of Occupational Titles (DOT)
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where reaching, handling, and fingering are not part of the job. (T414.]13
[l . Relevant MedicalEvidence Beforethe ALJ

In this action, plaintiff alleges a disability onset date of June 29, 2010.

Plaintiff was admitted tthe emergency room BUC on December 11,

2008, with complaints athest pain anteft arm pain. Plaintiff reported the pain to
feel more musculoskeletal in nature. Plaintiff was noted to have previously been
diagnosed with hygbyroidism and hyperlipidemia. Plaintiff reported that he took
no medications. Physical examination showed normal range of motion about all
the extremities. Plaintiff was admitted for cardiac monitoring and was discharged
the following day. (Tr. 27810.)

Plaintiff visited the Myrtle H. Davis Health Center (MDHC) on May 22,
2009, for medication refills, including Levothyroxine. No complaimsenoted.

(Tr. 34344.)

Plaintiff visited Dr. Olivera Boskovskat MDHC on June 18, 2009, with
complaints of left shoulder and arm pain. Plaintiff reported having the pain for
about six months and that he was taking his girlfriend’s Vicodin. Plaintiff also
reported having pain in his right foot for several months. Examinafitre left
shoulder was normal, except plaintiff reported pain with internal rotation. Plaintiff
was diagnosed with rotator cuff tenderness and was referred to orthopedics.

Plaintiff was instructed to takeverthe-counter Tylenol for paiand was adved
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thatVicodin was not indicated for the condition. Examination of the right foot
showed tenderness to touch below the lateral malledns-ray of the foot

showed hypertrophy of the first metatarsal head with moderate hallux valgus,
moderate pes plas configuration, and a prominent bone spur at the dorsal aspect
of the first metatarsal head. Plaintiff was referred to podiatry. (Tr434G50.)

During an emergency room visit on November 7, 2009, for complaints
relating to bronchitis, it was noted that plaintiff's current medications included
Levothyroxine. Plaintiff had no complaints of joint pain or myalgia.
Musculoskeletal examination showed normal range of motion in all extremities.
(Tr. 311, 31516.)

Plaintiff returned to Dr. Boskovska on January 20, 2010, for a refill of
Levothyroxine. Dr. Boskovska determined to test plaintiff's TSH levels first
inasmuch as plaintiff had been without his medication for more than four or five
months. (Tr. 339%)

Plaintiff visited Dr. Boskovska on Februal®, 2010, with complaints of left
shoulder pain. Plaintiff reported that taking Aleve did not help the pain. Plaintiff
reported his energy to be “better” but that he “never felt without eneRjaihtiff

was noted to be taking Levothyroxine. Plaintfis diagnosed with rotator cuff

% Pharmaceutical records subtait to and considered by the Appeals Council after the ALJ’s
decision shows plaintiff to have regularly picked up his prescriptions for Levothgrbrtween
June 2009 and January 201@eg(Tr. 19899.)

-10 -



tendonitisand was instructed to take ov@e-counter Aleve.An x-ray taken of
the left shoulder showed a small calcified loose body at the upper area of the left
scapulahumeral joint. (Tr336-38,348.)

Plaintiff returned to Dr. Boskovska on May 27, 2010, and reported that he
was experiencing a rapid heartbeat. Plaintiff reported feeling “fine” and did not
understand why his thyroid labs were “so much abnormal.” Plaintiff's only
medication was noted to be Flonase. Plaintiff reported having no pain. Thyroid
labs were ordered, and plaintiff was instructed to see an endocrinologist.
Levothyroxine was prescribed. (Tr. 333.)

A thyroid ultrasound performed on June 15, 2010, showed thyromegaly.
(Tr. 347.)

Plaintiff returned to Dr. Boskovska on July 28, 2010, and complained that all
of his joints hurt in the morning and that he continued to have pain in his left
shoulder. Plaintiff also reported that he sometimes had difficulty walking and
needed a canePlaintiff reported Aleve not to help his pain. Plaintiff also reported
that his heart sometimes beats fast and he feels nerkMeuguestioned whether
his thyroid medication was too strongxamination showedlaintiff to haveno
joint deformities abouthe handsand he had full range of motion. Abduction of
the left arm elicited pain about the shoulder. Plaintiff was referred to orthopedics

for evaluation of the loose body in the left shoulder. Dr. Boskovska ordered
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laboratory testing for concerngarding arthritis givetthedemonstrated arthralgia

in multiple sites. Tramadol was prescribed. A referral to rheumatology would be
made upon receipt of the lab results. Dr. Boskovska decreased plaintiff's dosage
of Levothyroxine. (Tr. 3568.)

On Sepember 22, 2010, plaintiff complained to Broskovska that
Tramadol and Tylenol did not help his pafRlaintiff reported that he had to stop
working in January 2010 because of pain in his left shoudder and leftankle.

Dr. Boskovski noted plaintiff to have an upcoming orthopedic appointment
scheduled for his shouldePlaintiff reported that he hadsohad pain in his right

ankle for three years and that the paasworsening. Plaintiff reported

experiencing pain with sitting for a long timecktiat it takes time for him to start
walking because of occasional difficulty putting pressure on his foot. Plaintiff also
reported recent swelling of his right hand, with such swelling to have resolved after
two days. Plaintiff's current medicationsf Levothyroxine and Tramadalere

refilled, and laboratory testing was orderédir. 441-43.)

On November 3, 2010, plaintiff complained to Dr. Boskovska that he had
pain in both of his shoulders. No other complaints were noted. A new diagnosis
of type Il diabetes mellitus was assessed. Plaintiff’'s dosage of Levothyroxine was
increased. (Tr.4339.)

Plaintiff visited Dr. David Keiffer on November 8, 2010, for complaints of
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osteoarthritis in the left shoulder as well as complaints of pain in theshghbtder,

both hands, and both ankles. Examination of the shoulders showed abnormalities,
including muscle spasm, abnormal motion, pain with motion, weakness, and
abnormality in the glenohumeral joint. Dr. Kieffer diagnosed plaintiff with

shoulder impingment, right and left rotator cuff tendonitis, and subacromial
bursitis. Plaintiff was instructed to engage in regular exercise. Plaintiff was
prescribed Darvocet, and an MRI was ordered. (Tr-3&3)1

On November 19, 2010, plaintiff visited Dr. HerByadford, a podiatrist,
for diabetes follow up and right ankle paigxaminationshowed excessive
pronation of both feet with right medial subtalar joint pain. Pes planus of both feet
was also noted. Dr. Bradford’'s diagnoses included flat foot. Foot orthotics were
recommended, and plaintiff was instructed to return in January for orthotics
casting. (Tr. 4224.)

Plaintiff visited Dr. Arnold Brody, an endocrinologist, on December 2, 2010.
Plaintiff reported not feeling tired or poorly, not feeling fatigued, not tiring easily,
no lethargy, and no sudden exhaustion. Dr. Brody noted plaintiff's TSH levels to
have been elevated atithtthyromegaly was noted on ultrasouriéhysical
examination was essentially normal, including normal musculoskeletal
examination. Laboratory tests were orderBthintiff was instructed to increase

his dosage of LevothyroxingTr. 416,419-20.)
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On January 6, 2011, plaintiff reported to Dr. Brody that he felt good.
Plaintiff was instructed to continue with his medications and to return in six weeks.
(Tr. 411.)

Plaintiff visited Dr. Kieffer on January 24, 2011, for follow up on his
musculoskeletal complaints. Dr. Kieffer noted an MRI of the left shoulder yielded
normal results with respect to the rotator cuff, but cystic arthritic change was
noted. Dr. Kieffer diagnosed plaintiff with osteoarthritis of the shoulder and
subacromial bursitis. Plaintiff was instructed to engage in regular exercise. (Tr.
408-09.)

Plaintiff returned to Dr. Brody on April 5, 2011, and continued to report no
fatigue or lethargy. Dr. Brody noted plaintifésirrent medications to include
Levothyroxine, Naproxen, and Vicodin. Plaintiff reported having pain in his left
shoulder and right ankle. Plaifitvas noted to have poor exercise habits.
Examination showed enlarged thyroid but was otherwise normal. Plaintiff was
diagnosed with hypothyroidism and Hashimoto’s thyroiditis. Plaintiff was
instructed to continue on his current medication regimenareturn in three
months. (Tr. 40@2.)

Plaintiff visited Dr. Kieffer on May 18, 2011, and reported that pain was
traveling to both hands from his shoulders. Examination of the hands showed

motion to be abnormal with pain. Plaintiff also exhibitechlweess of the hands.
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Dr. Kieffer diagnosed plaintiff with arthritis, osteoarthritis, osteoarthritifief t
shoulder, and rotator cuff sprain (capsule). Naprosyn was prescribed for the
shoulder. (Tr. 3934.)

Plaintiff visited Dr. Terri C. Coble at MDHGn August 3, 2011, for follow
up of his musculoskeletal complaints. Plaintiff reported having continued pain in
his hands and left shoulder with increased pain in his right ankle. Plaintiff reported
his current pain to be at a level sRlaintiff reported that he obtained relief with
medications. Dr. Coble noted plaintiff's current medications to include
Levothyroxine and Vicodin. Examination showed the right ankle to be very tender
over the medial malleolus with mild edema noted over the lateratspes
planus was noted. Dr. Coble’s diagnoses included arthropathy of multiple sites.
An x-ray of the right ankle showed no evidence of arthritis or osteoarthritis. A
prominent flat bone spur was noted over the dorsal aspect of the head of the talus
Laboratory tests were ordered, and plaintiff was instructed to follow up in three
months. (Tr. 38®1.)

Plaintiff visited Dr. Brody on August 4, 2011, who noted plaintiff not to
complain of fatigue or of tiring easily. Plaintiff was noted to have paercise
habits. Plaintiff was continued on his medication regimen and was instructed to
return in four months. (Tr. 3824.)

Plaintiff returned to Dr. Brody on November 3, 2011, who noted there to be
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no change from plaintiff’'s previous visit. PHiff was continued on his
medication regimen and was instructed to return in three months. (¥r9377

On November 28, 2011, plaintiff underwent a consultative physical
examination for disability determinations. Plaintiff reported to Dr. Charles
Mannis, an orthopedic surgeothat he currently had problems with his left
shoulder, right ankle, and hands. Plaintiff reported that, for several years, he has
lost movement of his left arm and that his left arm and hand become numb at
times. Plaintiff reported that taking Naproxen and hydrocodone help to some
degree. Plaintiff reported that he was starting to have problems with his right
shoulder.With respect to his ankle, plaintiff reported that he has difficulty walking
any distance and cannot stand for very loAbout eight months prior,l@intiff
began using a cankata friend had given him. Plaintiff reported that he can sit
thirty to sixty minutes. Plaintiff reported that his hands get sore, especially along
the top, and that he was told he had arthritis. Plaintiff also reported occasional
tingling in his left arm and hand once or twice a week. Plaintiff reported that he
does not lift things because his hands feel as if they have no str&rgiflannis
observed plaintiff to be muscular in build and to be able to dress and undress
without assistance. Plaintiff waable to get up from a chair and from the
examination table without assistance. Dr. Mannis noted plaintiff to have an

unusual gait and that he used the cane in an irregular manner by alternating its use
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with either foot. Plaintiff was unable to standhos heels or toes. Plaintiff was
able to squat to fortfive degrees with complaints of ankle pain. Range of motion
showed a very slight restriction of the left shoulder, particularly with internal
rotation. Plaintiff made complaints with abduction &mavard flexion bilaterally.
Tenderness about the left shoulder was noted to be relatively diffuse. Full range of
motion was noted about the elbows, hands, and wrists bilaterally. Plaintiff could
fully flex and extend his fingers, but some difficulty was noted with opposing his
thumb to the lesser fingers. Grip strength was 4/5, but Dr. Mannis noted plaintiff
to exhibit only fair effort. Diffused decreased sensation was noted to pinprick
about the right hand. Right ankle motion was noted to be dnwitdh tenderness
along the lateral side. Plaintiff had complete range of motion about the hips and
knees. Straight leg raising was negative. Dr. Mannis diagnosed plaintiff with right
ankle pain with mild degenerative arthritis and spurring; tendomitispossible
loose body of the left shoulder; and bilateral hand pain, right greater than left. (Tr.
482-84, 491:92.) Dr. Mannis noted plaintiff's complaints to appear “somewhat
disproportionate to the lack of actual objective physical findings no{@d."484.)

In a Medical Source Statement (MSS) of Ability to Do W&lated
Activities completed that same date, Dr. Mannis opinedpila@itiff could
frequently lift and carry up to ten pounds and occasionally lift and carry up to

twenty pounds. DiMannis further opined that plaintiff could sit for thirty minutes
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at one time and for a total of six hours in an eilgbiir workday; could stand for

ten minutes at one time and for a total of one hour in an-emitworkday; and

walk for ten minutes ainetime and for a total of one hour in an ejiour

workday. Dr. Mannis noted that the use of a cane was not medically necessary but
that plaintiff could nevertheless carry small objects with his free hand if he were to
use a cane. With respect to use of the hands, Dr. Mannis opined that, with his right
hand,plaintiff could frequently reach overhead; frequently engage in all other
reaching; and frequently handle, finger, feel, push, and pullMannis opined

that, with his left hand, plaintiff couldccasionally reach overhead; occasionally
engage in all other reaching; and frequently handle, finger, feel, puspud.

Dr. Mannis opined that plaintiff could occasionally operate foot controls with his
right foot, and frequently operate foot controls with his left foot. Dr. Mannis

opined that plaintiff should never climb stairs, ramps, ladders, or scadfattds

should be limited to only occasional balangisgpopng, kneeing, crouclhing, and
crawlng. Dr. Mannisfurtheropined that plaintiff shdd never be exposed to
unprotected heights and should be limited to only occasional exposure to moving
mechanical partand operating a motor vehicle. Finally, Dr. Mannis opined that
plaintiff could shoptravel without a companion; ambulate without uka o

wheelchair, two canes, or two crutches; walk a block at a reasonable pace on rough

or uneven surfaces; use public transportation; climb a few steps at a reasonable
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pace with use of a handrail; prepare a simple meal and feed himself; care for
personal hygiene; and sort, handle, or use paper and/or files. Dr. Mannis opined
that the limitations as described will last for twelve consecutive months but noted
that the onset date of such limitations was undetermi(ied 48590.)
IV. Relevant Medical Evidence Considered by the Appeals Coundil

Plaintiff visited Dr. Coble on February 10, 2012, and reported no new
complaints. Dr. Coble noted plaintiff's current medications to include
Levothyroxine and Naprosyn. Musculoskeletal examination showed cracking of
the left shoulder with decreased ramdenotion and pain. Plaintiff was prescribed
Vicodin for general osteoarthritis. Plaintiff was instructed to continue on his other
medications. Plaintiff was instructedftlow up with hisspecialiss in
orthopedics and endocrinology. (Tr. 513.)

In a letter dated April 17, 2012, and addressed to “To whom it may
concern,” Dr. Brodywrote that plaintiff's thyroid condition improved in 2011 but
that he currently had become hypothyroid again despite taking medicaten. “

tires easilyjand] has fatgue, sleep problems, anxiety and depression and

palpatations [sic] now.” Dr. Brody wrote that plaintiff’'s thyroid medication

* In determining plaintiff's request to review the ALJ’s decision, the Agp@alncil considered
additional evidence that was rizgfore the ALJ at the time bis decision. The Court must
consider this evidence in determining whether the ALJ's decision was supppdebstantial
evidence.Frankl v. Shalala, 47 F.3d 935, 939 (8th Cir. 199%jichmond v. Shalala, 23 F.3d
1441, 1444 (8th Cir. 1994).
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requiredchanges and that he anticipated that plaintiff would have problems in the
future and would continue to have symptoms. Byody also wrote that plaintiff
was under the care of Dr. Coble for arthritis. (Tr. 493.)
V. The ALJ's Decision

The ALJ foundplaintiff to meet the insured status requirements of the Social
Securty Act throughDecember 31, 2014, and not to havgagd in substantial
gainful activity sincelune 29, 201ahe amended alleged onset date of disability
The ALJ found plaintiff's tendonitis with possible loose body of the left shoulder;
right ankle pain with mild degenerative arthritis and spurring; bilateral hand pain,
right greater than left; and hypothyroidism to be severe impairments btheliat
did not meet omedicdly equalthe severity of an impairment listed in 20~0R.
Part 404 Subpart PAppendix 1. (Tr. 57-58.) The ALJ foundplaintiff to have the
RFC toperform light work except that heouldengage in “no overhead lifting
with the nondominant left upper extremity.” (Tr. 58T he ALJ found plaintiff
unable to perfornhis past relevant work. Considering plaintiff's age, education,
work experience, and RFC, the ALJ determined vocational expert testtmony
support a finding that plaintiff could perform other work existing in significant

numbers in the national economy, and specificAtiirt work in housekeeping and

® Light work “involves lifting no more than 20 pounds at a time with frequent lifting oyicar
of objects weighing up to 10 pounds. . . . [A] job is in this category when itesqugood deal
of walking or standing, or when it involves sitting most of the time with some pusiihg a
pulling of arm or leg controls.” 20 C.F.R. 88 404.1567(b), 416.967(b).
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as an information clerk, storage facility rental clerk, office helper, furniturel renta
clerk, and tanning salon attendant; and sedentary work as a call out operator and
surveillance system monitoil.he ALJ thus found that plaintiff was not under a
disability from June 29, 2010, through the date of the decigibn64-66.)
VI. Discussbn

To be eligible foDIB and SSlunder the Social Security Agilaintiff must
prove that he is disabledPearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir.
2001);Baker v. Secretary of Health & Human Servs,, 955 F.2d 552, 555 (8th Cir.
1992). The Saal Security Act defines disability as the "inability to engage in any
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has lasted or
can be expected todtfor a continuous period of not less than 12 months." 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). An individual will be declared disabled
"only if his physical or mental impairment or impairments are of such severity that
heis not only unable to dhis previous work but cannot, considerihig age,
education, and work experience, engage in any other kind of substantial gainful
work which exists in the national economy.” 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B).

To determine whether a claimant is disabled, the Commissioner engages in a

five-step evaluation procesSee 20 C.F.R. 88 404.1520, 416.9Bnpwen v.
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Yuckert, 482 U.S. 137, 14@2 (1987).Step 1 considers whether the claimant is
engaged in substantialiglul activity. If so,disability benefits are deniedit
Step 2, the Commissioner decides whether the claimant has a “senslieally
determinablempairment or combination of impairments, meaning that which
significantly limitshis ability to do basic work activities. If the claimant's
Impairment(s) is not severe, then he is not disabled. If the impairment(s) is severe,
the Commissionethendeterminesat Step 3vhether such impairment(s) is
equivalent taone of the impairments listed in 20 C.F.Rart 404, Subpart P,
Appendix 1. If claimant's impairment(s) meets or equals one of the listed
impairments, he is conclusively disabled. At Stefnd,Commissioner establishes
whether the claimatstimpairment(s) prevents him from performing past
relevant work. If the claimant can perform such work, he is not disabled. Finally,
if the claimant is unable to perform his past work, the Commisstmmgmues to
Step 5 and evaluates various factors to determine whether the claimant is capable
of perfoming any other work in the economyhe claimant is entitled to
disability benefits only if he is not able to perform other work.

The decision of the Commissioner must be affirmed if it is supported by
substantial evidence on the record as a wholdJ.82C. § 405(g)Richardson v.
Perales, 402 U.S. 389, 401 (19718stesv. Barnhart, 275 F.3d 722, 724 (8th Cir.

2002). Substantial evidence is less than a preponderance but enough that a
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reasonable person would find it adequate to support the conclusiamson v.

Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001). This “substantial evidence test,”

however, is “more than a mere search of the record for evidence supporting the

Commissioner’s findings."Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir. 2007)

(internal quotation marks and citation omitted). “Substantial evidence on the

record as a whole . . . requires a more scrutinizing analyigls(internal quotation

marks and citations omitted).

To determine whether the Commissioner's decision is supgmyted

substantial evidence on the record as a whole, the Court must review the entire

administrative record and consider:

1.

2.

The credibility findings made by the ALJ.
The plaintiff's vocational factors.
The medical evidence from treating and consulting physicians.

The plaintiff's subjective complaints relating to exertional and
nonrexertional activities and impairments.

Any corroboration by third pads of the plaintiff's
impairments.

The testimony of vocational experts when required which is
based upon a proper hypothetical question which sets forth the
claimant's impairment.

Sewart v. Secretary of Health & Human Servs., 957 F.2d 581, 5886 (8th Cir.

1992) (internal citatiomomitted). The Court must also caher any evidence
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which fairly detracts from the Commissioner’s decisi@oleman, 498 F.3d at
770;Warburton v. Apfel, 188 F.3d 1047, 1050 (8th Cir. 1999\, after reviewing
the entire record, it is possible to draw two inconsistent positions, and th
Commissioner has adopted one of those positions,” the Commissioner’s decision
must be affirmed Anderson v. Astrue, 696 F.3d 790, 793 (8th Cir. 2012). The
decision may not be reversed merely because substantial evidence could also
support a contrary acome. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).
In this cause, lpintiff raises numeroushallengego the manner and method
by which the ALJ determined his RFC. Because it cannot be said that substantial
evidence on the record as a whole supports the ALJ’s finding that plaintiff can
perform work with his RFC, the matter will be remanded for further proceedings.
Maintiff contendghat the vocational expert’'s testimony regardimg range
of light work that hecould performs incompatible with the limitations set out in
the only medical opinion evidence of recerthat is, the MSS completed by Dr.
Mannis—inasmuch as Dr. Mannis described limitations most compatible with the
performance of sedentary worllaintiff argueshatthe expert’s testimony is
especiallyincompatitbe given plaintiff'slimitations in his upper extremitiegven
with the performance of sedentary wor(See PItf.’s Brief, Doc, #20 at p. 7.)
Plaintiff's argument is well taken.

With respect to Dr. Mannis’s November 2011 MSS, the ALJ determined to
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accord some weight to the opinions expresbeckinbut appeared to discount his
opinions with respect to plaintiff's manipulative limitations given the lack of
findings in the recordsaa whole regarding plaintiff's hand pain and inability to
grasp and grip. e Tr. 64.) The ALJ also appeared to discount Dr. Mannis’s
opinions regarding plaintiff's limited ability to stand or walk given that the medical
record showed that plaintiff dinot follow up on recommended treatment for his
foot and ankle conditionsy failing toexercise and underdortherexamination

and fitting for orthotics. If.) Because Dr. Mannis did not have the opportunity to
assess plaintiff whelnewas following alecommended treatment plesgarding

his foot and anklenpairmens, the ALJ did not err in discountirige opined
limitationsrelating thereto Bernard v. Colvin, 774 F.3d 482, 488 (8th Cir. 2014).
See also Wildman v. Astrue, 596 F.3d 959, 964 (8th Cir. 2010) (ALJ may discount
physician’s opinion iphysicianfailed to take noncompliance into account).
Neverthelessn his written decisionthe ALJs RFC assessment included a
limitation thatplaintiff couldengage in “no overhead lifting with the rdaminant

left upper extremity.” (Tr. 58.) This limitatipinoweverwas never includeih

any hypothetical question posed to the vocational exgetause the ALJ’s

finding of nondisability was based on vocational expert testimony given in
response to incomplete hypotheticals, the ALJ erred in relying on such testimony

to deny plaintiff'sdisability claims
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“The Commissioner may rely on a vocational expert's response to a properly
formulated hypothetal question to show that jolisata person with the claimant's
RFC can perform exist in significant numberstilliamsv. Barnhart, 393 F.3d
798, 804 (8th Cir2005) A vocational expert’s testimony that is basedaon
hypothetical question that does not encompass all relevant effects of a claimant’s
Impairments cannatonstitute substantial evidentwesupport an ALJ's decision.
Jonesv. Astrue, 619 F.3d 963, 972 (8th Cir. 201®enstromv. Astrue, 680 F.3d
1057, 1067 (8th Cir. 2032 While the hypothetical question need not contain a
description of the claimant's impairmemsliagnostic termdt must “capture the
concrete consequences” of the impairmeh#groix v. Barnhart, 465 F.3d 881,

889 (8th Cir. 20086)see also Renstrom, 680 F.3d at 1067.

Here, the ALJ’s written decisiancludedan RFCfinding that plaintiff
could engage in no overhead lifting with his left arm. No hypothetical question
posed to the vocational expert contained this limitati®decause¢he ALJ included
this limitationhis written RFCfindings,the vocational expert should have been
required to provide testimony regarding the extent to which the occupational base
was reducethereby. Cf. Jones, 619 F.3d at 9788 (noting expert testified that
number of occupations woulzk reduced by ten to fifteen percent because of
claimant’s limitation to occasional handling). Because the vocational expert was

not given this opportunity, it cannot be said that the ALJ’s reliance on the expert’s
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testimony to find plaintiff not disabled is supported by substantial evidence
iInasmuch as no hypothetical posed to the expert contained all of plaintiff's
limitations as found by the ALJ in his RFC determinatidhe matter must
therefore be remanded famproper hypothetical to be posed to an expert.

Upon remand, th&LJ shall also reassess plaintiff's RFC in view of Dr.
Brody’s April 2012 letter which wasconsidered by the Appeals Council attes
ALJ’s decision-in which he wrote that plaintitires easily and has fatigue and
sleep problemsTo provide the ALJ an opportunity to consider this evidence is
especially significant here givéhat the ALJ discredited plaintiff's complaints of
fatiguebecause obr. Brody’'searlierfindings that plaintif experienced no fatigue
or lethargy. The ALJ also appeared to generally discredit plaintiff’'s complaints
relating to his thyroid conditigriinding the evidence to show the impairment to be
controlled with medication. (Tr. 63.) Dr. Brody’s April 2012 letter states,
however, that plaintiff experienced a recurrence of hypothyroidism in @égite
medication compliangeand would continue to experience related symptoms.

In conjunction with the reassessment of plaintiffs RFC, the ALJ shall also
reassss plaintiff's credibility upon remandiNagner v. Astrue, 499 F.3B42,851
(8th Cir. 2007) (before determining claimant's RFC, ALJ must evaluate claimant’s
credibility). Such reassessment is necessary here, not only because of the

significance of Dr. Body's 2012 letter as it relates to plaintiff's subjective
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complaints, but also because of the ALJ’s flawed credibility analysis in his
decisionas it now stands

In determining the credibility of a claimant’s subjective complaints, the ALJ
Is required to consider evidence of the claimant’s prior work record and third party
observations as to the claimant's daily activities; the duration, frequency and
intensity of the symptoms; any precipitating and aggravating factors; the dosage,
effectiveness and side effects of medication; and any functional restrictions.
Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984) (subsequent history
omitted). When rejectingubjective complainighe ALIJmust make an express
credibility determinatiorletailing hisreasons for discrediting tlidaimant’s
testimony. Renstrom, 680 F.3dat 1066 Clinev. Sullivan, 939 F.2d 560, 565 (8th
Cir. 1991). Where as herealleged inconsistencies upoimah an ALJ relies to
discredit a claimant’s subjective complaints are not supported by and indeed are
contrary to the record, the ALJ's ultimate conclusion that the claimant’s symptoms
are less severe than he claims is undermiBadimgarten v. Chater, 75 F.3d 366,
368-69 (8th Cir. 1996).

In this case, the ALJ improperly considered plaintiff's application for and
receipt ofunemployment benefits as a factegighng against his credibility.
While accepting unemployment benefits entails an assertion of an ability to work

and is inconsistent with a claim of disabili§ox v. Apfel, 160 F.3d 1203, 1208
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(8th Cir. 1998)a review of the recorblereshows plaintiff to have last received
unemployment benefits during the first quarter of 2010. Plaintiff allages
disability onset date of June 29, 2010. As suatamnot be said that plaintiff's
acceptance afnemployment benefits prior to the time he claimed he was disabled
Is inconsistat with subsequent complaints of symptoms giving rise to disability.
Cf. Barrett v. Shalala, 38 F.3d 1019, 1024 (8th Cir. 1994) (statement made for
unemployment benefits that claimant is capable of working inconsistent with cla
of disability during same period).

The ALJ also determined to discredit plaintiff's complaints of fiaing
that plaintifftook only overthe-counter pain medicationSée Tr. 6263.) A
review of the record shows, however, that plaintiff was prescribed significant pain
medcationfor his musculoskeletal conditions at various tinesughouthe
relevant period, with such medicatimetluding Tramadol and Vicodifi.The
ALJ’s statement that plaintiff took only ovére-counter pain medication is
contrary to the record.

Furtherthe undersigned notes thaetALJ repeatedly referred to “gaps” in
plaintiff's treatment- andspecifically between May 2009 and January 2010 for his

thyroid condition, and between February 2010 and July 2010 fshbidder

® The undersigned questions the ALJ’s basis for finding that plaintiff took only oveotimer
medication given that he earlier refertedolaintiff being prescribed Tramadol for pairbed Tr.
61.)

-29 -



condition—inferring thatthese “gaps” in treatmemtereinconsistent with

complaints of ongoing, disabling symptam@r.60-61.) These perceived gaps,
however, occurred prior to the date plaintiff claimed he became disabled, that is,
June 29, 2010While an ALJ must consider all relevant medical evidence of

record regardless of its date in determining a claimant’s disability, it cannot be said
that a claimant’$ailure to seek consistent treatmenitor to his alleged onset date

of disabilityserves to discredit hsomplaintsof disabling symptomexperienced

on or after such onset date.

Where alleged inconsistencies upon which an ALJ relies to discredit a
claimant’s subjective complaints are not supported by and indeed are contrary to
the record, the ALJ's ultimate conclusion that the claimant’s symoariess
severe than he claims is undermin®&umgarten, 75 F.3dat 368-69.

Accordingly, because the ALJ’s decision fails to demonstrate that he considered all
of the evidence befoil@m under the standards set ouPolaski, this cause should
be remanded to the Commissioner for an appropriate analysis of plaintiff's
credibility in the manner required by and for the reasons discus&ethski.

VII. Conclusion

Therefore, for all of the foregoing reasons, the Commissioner’s adverse
decision is not based upon substantial evidence on the record as a whole and the

case shall beemanded to the Commissioner for further proceedings consistent
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with this Memorandum and Order.

Accordingly,

IT ISHEREBY ORDERED that the decision of the Commissioner is
REVERSED, and this cause REMANDED for further proceedings.

A separateJudgmentin accordance with this Memorandum and Order is

entered this same date.

/e exty Q. Adelman
UNITED STATESMAGISTRATE JUDGE

Dated this31* day ofMarch, 2015.

-31-



