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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

VERNON WILSON, )
Petitioner, : )
V. )) Case No. 4:13CV02164 AGF
UNITED STATES OF AMERICA, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court ontilener Wilson’s motion filed under 28
U.S.C. 8§ 2255 to vacate, set aside, or correct his sentence. On March 3, 2011, a jury
convicted Petitioner of four counts of violagii8 U.S.C § 242 (depiing others of their
due process rights), based on the assauftsuoinmates (Jimmy Todd, Jonathan Garrett,
Gary Gieselman, and William Hawkins)theen July and November 2005 in the
Washington County, Missouri, jail while Petitiangas the chief administrator of the jail;
and two counts of viating 18 U.S.C. § 1001 (miag false statements), based on
Petitioner making false statements to an &fent during the westigation of the
assaults. This Court sentenced Petitionerttiad of 120 months in prison followed by
three years of supervised release. Abgust 2, 2012, Petitioner’s convictions and

sentences were affirmed on direct appeal.
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Petitioner now moves to set aside hisgotions and sentences pursuant to 28
U.S.C. § 2255, claiming eiglgrounds of ineffective asstance of defense counsel.
Petitioner claims that defense counsel wasfactive in failing to: (1) interview or
subpoena the victims and abt medical records (presubig Gieselman’s, the only
victim whose injuries required medical atien); (2)(a) negotiate tavorable plea offer
(like the one the government had previousigde for 36 months’ imprisonment), and
(2)(b) inform Petitioner of the expirationtézof the 36-month offer before it had
expired? (3) interview or present at trial foenemployees and colleagues of Petitioner
“who could have given positive information to [his] character and non-violent nature
spanning 30 years in lagnforcement”; (4) coherentlgxamine and cross-examine
witnesses instead of asking nonsengicastions; (5) effectively cross-examine
investigating FBI agent Patrick Cunningham wigispect to an alibi defense, and present

Petitioner’s wife as an alibi witness; (@grmit Petitioner to testify, knowing that

! Burton Shostak, referred to herein as deéecounsel, was retained by Petitioner and
represented him before and during his trigfter the trial, but before sentencing,
Petitioner retained new counseld Matthew Radefeld am2haniel Juengel represented
Petitioner at sentencing and on appeal.

2 This claim is stated as follows:

[Defense counsel] failedo negotiate a plea agreement. The U.S.
Attorney offered 36 months, in thegzence of the judge, or stated they
would entertain a counter-offer withi24 hours. Well within this time
period, | contacted [defense counsafid told him to accept their offer
with nolo contendere. [Defense couhsaid to proceed to his office to
sign papers, that it was a “Deal.” Uparrival at his office, he then stated
that the deal was withdrawn. [Defancounsel] failed to pursue counter-
offer or other remedy.

(Doc. No. 1 ath.)



Petitioner wished to do so; (7) procure wises to “solidify [Petitioner’s innocence]”;
and (8) “address possible departure from agugeah jury instructions.” On October 29,
2014, an evidentiary hearing svheld on Ground Tau For the reasons set forth below,
Petitioner’'s motion shall be denied in its entirety.

BACKGROUND

Plea Offer, Trial, and Sentencing

Petitioner was indicted on July 15, 2040d several days later retained defense
counsel. The record estalbies that on October 1, 2018¢e government sent defense
counsel a written proposed plea agreenqamnisuant to which Petitioner would plead
guilty to all counts exceptdiint Il (the count involving ta assault of Gieselman), in
exchange for the government dismissing Calinand an advisorguidelines sentencing
range of 37 to 45 months’ imponment. The letter statedatlif the defendant pleads
guilty to Count Ill, his [guidelines range woubg 62-78 months]. KEonvicted of Count
[l at trial, his [guidelines nage would be 87-101 months](Doc. No. 37-2.) The letter
gave counsel until 5:00 p.m. on Novemi8r 2010, to informthe government if
Petitioner intended to acdeghe plea offer.

On November 8, 2010, the trial datas reset from December 6, 2010, to
February 28, 2011. A final pretrial confecerwas held in open court, with Petitioner
present, on Wednesday, FebruaBy 2011. Upon inquiry bghe Court as to whether the
parties had engaged in plea negotiations, theqamuting attorney advised the Court that
“back in the fall” the government had madplea offer but that the offer had not been
accepted and had expired in November. Chart ascertained that the government
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“would not be offended” if dense counsel reopened negotiasidor a plea offer, even
for one with the same terms th® offer that had expirednd encouragetthe parties to
engage in good faith plea discussions in thesdieading up to trial. (Doc. No. 19-1 at 4-
5)

No agreement was reached and the-ftay trial commenced on February 28,
2011, as scheduled. In affirming Petitioeeonviction, the Eighth Circuit summarized
the government’s evidence at trial as follows:

During his tenure as the chief rathistrator of the Washington
County Jail in Missouri[Petitioner] either pemnally injured or caused
the injuries of four prisoners tveeen July 2005 and November 2005.

On July 27, 2005, a pretriadetainee, Jimmy Todd, attracted
attention by yelling and generallgeing “annoying.” The attending
jailors informed [Petitioner] amut Todd’'s disruptive behavior.
[Petitioner] instructed the officerso move Todd to a special cell,
designated “C tank.” C tank wasdwn as the “rougher tank” because it
contained Thomas Mackley a detainee who was known to be violent.
One officer questioned [Petitioner]'s orde place Todd in C Tank with
Mackley. In response, [Petitioner] paedtto his badgena said, “I'm the
[expletive] Major.” Before the ficers placed Todd in C Tank,
[Petitioner] spoke with Mackley. Adr the officers placed Todd in C
Tank, [Petitioner] said to the Iteoccupants, “Have fun, boys.” Soon
afterwards, Todd began leey on the door of theell, pleading, “[g]et
me out of here.” The officers reawed Todd from the cell and observed
that his face was blood3nd swollen. [Petitionethen asked Todd, “Did |
get my point across?” [Petitioner] latgave cigarettes as a reward to
Mackley and his cellmates who battered Todd.

On August 14, 2005, Jonathan régdt, also a pretrial detainee,
rapped and sang loudly. Correctiorficers Valeria Wilson (“Valeria”)
and Jessica Reed asked Garrett talnet, but Garrett continued to rap
loudly. Valeria called her father, ¢@tioner], and explained to him the
problem she was having with Garretteffioner] later arrived at the jail
with four officers. [Petitioner] wakd into Garrett’'s cell and stated,
“Hello, I'm Major Vern [Petitioner] | run this jail.” [Petitioner]
mentioned Valeria’s relation to hirnd then proceeded to hit Garrett in
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the head four to six times, so tHalmost after every strike [Garrett’s]
head bounced ofthe concrete wall that was behind him.” [Petitioner]
then put his knee on Garrett’'s chest and yelled in his face.

On September 29, 2006ary Gieselman, another pretrial detainee,
yelled and swore at Valeria. Valarreacted by putting Gieselman in C
Tank with Mackley. Valga then told [Petitionerjhat Gieselman annoyed
her. [Petitioner] called Gieselman ovedawold him in front of the other
prisoners, including Mackley, thatshdaughter Valeria was “not going to
have any problems in his jail.” [Rgoner] then noddd his head and
“smirked” at Mackley. After [Petitionerleft, Mackley told the others in
the cell that they would probablybe rewarded” if they assaulted
Gieselman. After a brief discussiogseveral of the prisoners assaulted
Gieselman. By the time they finistl, blood covered Gieselman, and
“[h]e could barely stand up.” Gieselmia medical recordshowed that he
sustained gross swellinig his face and eye, kcerated lip, multiple
facial wounds, and a swollen ear. A Gtan further showed a fractured
orbital bone. In relation to this incident, inmate Rodney Rawlins testified
that the prisoners had previouslgaitled that they would not “beat up”
Gieselman, unless [Petitioner] stoppedthg cell after Valeria. The next
day, [Petitioner] visited the cell arghve cigarettes to the prisoners who
assaulted Gieselman.

On November 6, 2005, arrestBdly Hawkins was “banging” and
“clanging” on the cell door. [Petitionewalked up to Hawkins’s cell and
asked, “Do you know who the [expile] | am[?]” Hawkins replied,
“Yeah, you're the Major.” [Petitioner] #n hit Hawkins in the face two to
three times, beating his headainst a concrete wall.

A former corrections officer in #hjail, Michael Hahn, complained
about [Petitioner]’'s maltreatment dhese prisoners. Based on these
complaints, FBI Special Agent Paki€unningham began to investigate.
As a part of his investigationSpecial Agent Curingham spoke to
[Petitioner] and informed him that keas investigating the possible abuse
of Todd and Gieselman. In Deceml&f08, [Petitionermade two false
statements to Specidlgent Cunningham about his involvement in the
incidents involving Todd and Gieselman.

Petitioner told Cunningham that (1) he abuabt recall the name Gary Gieselman,

how he got to the jail, whaite was charged with, or whodught him to the jail, and (2)

that the Washingto@ounty Sheriff, Petitioner’s politicalval, made the decision to

move Todd into Mackley’s dleon July 27, 2005, a decmi Petitioner advised against.

(Case No. 4:10CR00390 AGF, Doc. No. 72 at 77-88.)
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At the conclusion of the invagation, authorities arrested

[Petitioner] and charged him witHfour counts of violations of

constitutional rights and two counts of making false statements. At his

trial, jailers, inmates, and depute#th knowledge of the facts — including

his daughtér— testified about the four assaults.

United Satesv. Wilson, 686 F.3d 868, 870 (8th Cir. 2012).

At the close of the government’s caties defense also rested. The Court
conducted a colloquy witRetitioner out of the hearing tife jury, ascertaining that he
understood that he halde right to testify, and thaifter discussing the matter with
defense counsel, it was Petitioner’s desire nt¢stfy. The Court emphasized that the
determination about whether oot to testify was soleletitioner’s and not defense
counsel’'s, and Petitioner reasserhis wish not to testify(Doc. No. 19-2 at 4-7.)

A bench conference followed, with defertsrinsel stating that he wished “the
record to be clear” regardin@ea negotiations in the caskle continued that “sometime
in 2010” the government had made an offethree years’ imprisonment to dispose of
the case. The prosecuting ateyrihen explained to the Court that the plea offer had
been for a guidelines range of 846 months in exchangerfa plea of guilty to all the
counts except for theount involving the assault of Gieselman; that the offer had an
expiration date of the Friday before teek of Thanksgiving (2010) and had been
presented “well in advance” of that date; amak Petitioner rejected the offer and defense

counsel told the goverrent that Petitioner was not interedtin any other offer because

he believed he was innocend. at 11-12.

* Valeria Wilson testified on beHlaf the government in tarn for a lesser sentence to
obstruction of justice charges related to the assault of Gieselman.
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The prosecuting attorney continued tbatthe Wednesday or Thursday prior to
trial, the government made an offer of 51 to 63 months’ imprisonment in exchange for a
plea of guilty to all counts, and this offer wagected at about 5:30 p.m. that Thursday.
Then after the first witness testified, defe counsel approached the government and
asked for a plea offer to two of the depriwatof rights counts, a request the government
refused. Defense counsel did not coditththe government’s version of plea
negotiations.Id. at 12-13.

The Court determined thatdladvisory guidelines semicing range was 97 to 121
months on the deprivation of rights countsj & months on the false statements counts.
The 97 to 121 month range was the resulpart, of an enhancement to Petitioner’s base
offense level in light of the serious bodihjury sustained by Gieselman. The Court
sentenced Petitioner to 120 miesibn each of the deprivan of rights counts and 60
months on each of the false statementsts, followed by three years of supervised
release on each count, with séintences to run concurrentlyOn direct appeal, the
Eighth Circuit affirmed thiCourt’s application of theentencing enhancement noted
above. Wilson, 686 F.3d at 873-74.

Federal Habeas Claims and Evidentiary Hearing

As noted above, Petitioner now assert ttefense counsel was ineffective in
failing (1) to interview or subpoena the victims and obtagnuictims’ medical records

(presumably, Gieselman’s); (2) to secufeaarable plea offer, and to inform Petitioner

®* The Court also ordered restitution tce&elman in the amount of approximately
$44,000.



of the expiration date of the October 2010 of(8j;to interview or pesent at trial former
employees and colleaguesRititioner “who couldhave given positie information to
[his] character and non-violenature spanning 30 yearslaw enforcement”; (4) to
generally effectively examine drcross-examine witnesses) {6 effectively cross-exam
Cunningham with respect to tR®ner’s alibi; (6) to permit Réioner to testify, knowing
he wanted to do so; (7) to procure wiages to “solidify [Petitioner’s] innocence” and
show that the allegations against him waoétically motivated(and that it was his
political rival and not him who ordered the vicehmoves in the jail)and (8) to “address
possible departure from agregplon jury instructions” thaetitioner brought to defense
counsel’s attention. In his reply, Pairter adds the claim that his sentence was
improperly enhanced based onttees beyond the indictment and the jury’s verdict.
(Doc. No. 6.) The Court assies this refers to the Senting Guidelines enhancement
due to the serious bodily injugustained by Gieselman.

In a second reply, prepared with @msistance of appointed counsel, Petitioner
characterizes Ground Two asesing the following: Petitiomaold defense counsel to
accept the initial offer (087 to 46 months in exchange @ partial guilty plea) with the
condition that he be permitteéd plead nolo contendere. f@ase counsel represented to
Petitioner that the condition was accepted aatliile could sign papers to finalize the
plea agreement at defense counsel’s offldewever, upon his arrival at the office
Petitioner was told by defense counsel thatoffer had been withdrawn. Petitioner
asserted that defense counsel misrepreddahe plea offer of the government telling
Petitioner it was for a sentence of 36 mon#rl failed to inform Petitioner of the
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expiration date of the offer. After “proload and careful consideration,” Petitioner told
defense counsel that he would accept theegonment’s offer without requiring a plea of
nolo contendere, but defensainsel failed to convey thatceptance to the government
or to re-secure the original plea offemmadiately after it was withdrawn so that
Petitioner could accept it. (Doc. No. 21 at 1-2.)

At the evidentiary hearing on this claiPetitioner testified that he had been in
law enforcement for approximey 31 years and knew thaiost cases ended in guilty
pleas. He testified that “the only time” esscussed a plea in his case was when he
received a plea offer for a 36-month sentesroe advised defensewwsel he would take
the offer if he could plead nolo contenderes he was driving with his wife to defense
counsel’s office to a@pt the offer, he got a phone datim defense counsel telling him
that the government dd pulled their offer,” and that keould have to “plead guilty to
everything” in order to receive six to nine year sentencBetitioner testified further that
he was unaware of any expiration datetfee 36-month offer and that he would
“definitely” have accepted it evemithout a nolo contendere ple@Doc. No. 39 at 6-10.)

On cross-examination, Petitioner testified that at the time that the 36-month offer
was conveyed to him by defensounsel, about three montiefore trial, he believed
(and still believed) that he was innocent #mat he had alibi withesses whom defense
counsel could have called attrto establish his alibiHe believed that the charges
against him were the result of political soheg to prevent him from running for sheriff,
but he acknowledged that he did not prowdééense counsel with the names of withesses
to support this theoryPetitioner acknowledged thatefdefense counsel told him the

9



36-month offer was off the tablPgtitioner did not ask defenseunsel to try to negotiate
another offer. He also acknowledged thah&eer brought to the Court’s attention, such
as at the pretrial conference, his contenti@t defense counsel had not informed him of
an expiration date in connectianth the 36-month offer. He #m stated that he received
the government’s 36-month offer in cogoresumably referring to the pretrial
conference), and that he understood that be2dahours to consider it. The Court asked
for clarification on whether Petitioner was delsing a different plea offer than initially
described on direct examination. Petitionatesd both that (1) onlgne offer had been
made—the one he described on direct exatian that he was told was withdrawn when
he was driving in with his i@ to accept it, and (2) that a 36-month offer was made in
court and he understood thathmeed 24 hours to accept itd. at 23-27.

Petitioner’s wife testified that sometirbefore trial, Petitioner called defense
counsel and told him he wantemlaccept a plea offer. Defge counsel told Petitioner to
come to his office and she and Petitioner drinege the next dayut when they got
there, defense counsel told them “there wa deal anymore untihey go and talk to
their superiors and come back with some other offit."at 32-35.

Defense counsel testified that he haer practicing criminal law since 1961,
primarily in federal court. He could ngcall whether he had been appointed to
represent Petitioner or retained by Petitioner.tdséfied that prior to the October 2010
plea offer being conveyed, Petitioner was addrabout going to triabecause he did not
think he had done anything wrong and belietrexicharges against him were the result of
“a political setup to get him out of office ¥When shown a copy dlfie October 1, 2010
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letter outlining the governmentfdea offer, defense counsel testified that he remembered
reviewing the offer with Petitioner (in defensounsel’s office witim approximately one
week of receiving the letter), because it strhitk as unusual that Petitioner could plead
guilty to five counts of the indictment anccegve less time in prison than if he pled to

one count. Defense counsel felt certain tim&ccordance with his usual practice, he
gave Petitioner the letter saathPetitioner could read it.

Defense counsel could not specificaliall discussing the expiration date with
Petitioner, but he testified thas a general practitee would have “almdutely” discussed
the matter with a client and relayed its sigrafice. Defense counsel testified that after
seeing the letter, Petitioner told him he wantedddo trial, and at no time prior to trial
did Petitioner say he wanted to plead guilBefense counsel testified that sometime
before the November 19, 20&8piration date, he told éprosecuting attorney that
Petitioner would be going to trial. Defense counsel didewdll the government making
another offer in the days leiad up to trial. He did redlatalking to Petitioner about a
nolo contendere plea, but defense coundedh\el that was after trial had commenced.
Id. at 35-47.

The prosecuting attorneystéied about the October 20b¥er, and stated that
prior to its expiration date, defense counstrmed her that Petitioner would not accept
the offer or any other offer becseihe thought he was innocent, and wanted to go to trial.
She testified that she could not recall appr@ately how far in advance of the expiration
date she spoke with defense counsel batkstew it was not “at the 5 o’clock hour on
November 19.”ld. at 64-71.
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DISCUSSION

A state criminal defendant has a Sixth Ardment right to theféective assistance
of counsel.Srickland v. Washington, 466 U.S. 668, 687 (84). To succeed on his
ineffective assistance of counsel claifstitioner must demonstrate (1) that his
counsel’'s performance “fell beloan objective standard of reasonableness,” and (2) “that
the deficient performance prejudiced the defen§e€’id. at 687-88. In measuring
counsel’s performance, courts apply “a strpngsumption that counsel’s conduct falls
within the wide range of reasonable professional assistahdedt 689 (citation
omitted).

Turning first to Petitioner’s claim that defee counsel was ineffective in the plea
bargaining stage of the case, it is cleat thdefendant’'s SiktAmendment right to
counsel extends to thisagfe of a criminal casesee Lafler v. Cooper, 132 S. Ct. 1376,
1384 (2012) (citingvlissouri v. Frye, 132 S. Ct. 1399 (2012)). The two-p&tickiand
test governs such claims. Specific to theaptontext, defense counsel has a duty to
communicate to a client a formal, favoraplea agreement from the governmeftye,
132 S. Ct. at 1408. To ebtsh prejudice from the deficieperformance of counsel in a
case involving a plea offer, a petitioneragjuired to demonstrate a reasonable
probability that he would haveccepted the plea offaad he been provided with
effective assistance of counséke, e.g., Merzbacher v. Shearin, 706 F.3d 356, 366 (4th
Cir. 2013) (citingFrye, 132 S. Ct. at 140%;afler, 132 S. Ct. at 1385).

The Court’s determination of Petitionegstitlement to relief under section 2255
on his second ground for relief depends oredibility determination. “In assessing the
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credibility of withesses, theoart properly may consider variations in demeanor and tone
of voice, as well as documents and objective evidence that may contradict a withess’
testimony or reveal inconsisteas. Additional considerations may include the witness’
motive to lie and the specificityf a witness’ statements.Jackson v. United Sates, No.
5:07-CR-110-FL-1, 2014 WL 7149635,*dt (E.D.N.C. Dec15, 2014) (citations

omitted).

The court, having heard thestemony at the October 29, 2014 evidentiary hearing,
and having had the opportunity observe the witnesses aheéir demeanor, finds that
defense counsel’s account is credible and ctamdisvith the record as a whole, whereas
Petitioner’s account is not credible. The Gauedits defense counsel’'s testimony that
he reviewed with Petitioner the OctobeR0,10 letter outlining the government’s plea
offer, and gave Petitioner the letter to reateer which included the expiration date of
the offer. It is true that defense counset'sollection of the plea negotiations in the case
was hazy on certain points, such as not recalling the government’s offer in the days
leading up to the trial, arffer the Court concludes was d& based on the prosecutor’'s
representations to the Court at the bermfiference described above. But defense
counsel’s testimony that fgave Petitioner the October 1, 2010 letter to read was
credible, as it was based on defense counsadilection of this case as well as on his
general practice and long expegeras a criminal lawyerSee, e.g., Powell v. United
Sates, No. 5:04-CR-00356-F-1, 2@ WL 7182940, at *19 (E.D.N.C. Dec. 16, 2014)
(crediting plea counsel’s testimony that shevayed a plea offer, based on her general
practice to convey such offers to her clgntFurthermore, defense counsel’s testimony
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that Petitioner rejected the offer and thdiedse counsel told this the prosecuting
attorney well in advance of the expirationiedes credible, and is supported by the
prosecuting attorney’s representations toGbert at the bench conference during trial.
The Court notes that defense counsel’s testimony on these mattersatradicted by
any documentary evidence.

Petitioner’s version of the pldmrgaining process in tloase, on the other hand, is
contradictory, confused, and inherently na&dible. It is not reasonable to think that
Petitioner, who was in law enforcement fppeoximately 30 yearat the time he was
charged, and knew about the plea bargaipnogess in generalould not have known
that the government’s October 2010 offer hadgpiration date, and & rejection of the
offer would have removed it from the table his reply filed with the assistance of
appointed counsel, Petitioner representeddbgnse counsel told him in his office that
the first offer had expired, vaneas Petitioner testified at teeidentiary hearing that he
received a call from defense counsel witis thformation whiledriving to defense
counsel’s office. Petitioner’s confused testimony about the first affé an offer with a
24-hour expiratiomperiod further undermines his creititly on the issue at hand. Lastly,
Petitioner did not raise the matter of the exporatlate of the first offer at the pre-trial
conference when plea negaitgs were discussed.

Petitioner’s claim that defense counsebweffective in failing to negotiate a
favorable offer, after Petitioner rejected thadber 2010 offer fails as well, as Petitioner
testified that he never asked defense cduns#o so before trial, and there is no
indication in the record that the governmenénded to negotiaferther, prior to the
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pretrial conferenceSee United Statesv. Lynn, No. 3:08CR82, 201WL 3858543, at *3-

4 (E.D. Va. Aug. 5, 2014) (recting federal habeas claim that defense counsel was
ineffective in failing to negotiate anotheiore favorable plea after the petitioner had
rejected an initial deal, where there was no evidence that the government intended to
make another offer or negotiate further).stim, the court concludes that Petitioner
failed to establish an ineffective assistanteounsel claim based on defense counsel’s
representation with respt to plea negotiations.

Petitioner’s remaining claims also fail. tRiener’s claim that defense counsel did
not permit him to testify is defeated by hipmesentations to the Court at the close of the
evidence that he knew he had such a righttaat it was his decision not to testify.
Petitioner was a mature individual with knowledge of the crinjingtice system, and
there is no suggestion in the regthat he did not understand that the decision whether or
not to testify was hisSee Frey v. Schuetzle, 151 F.3d 893, 898 (8th Cir. 1998) (holding
that a valid waiver of the right to testifigay be based on thefdadant’s silence when
his counsel rests withouaalling him to testify).

Whether to call characteritnesses is generally a ttex of trial strategy Hulsv.
Lockhart, 958 F.2d 212, 217 (8tir. 1992). Petitioner has not identified any of the
potential character witnesses he faults degecounsel for not calling, and fails to
establish a reasonable probabitityt the result of theigéd, at which overwhelming
evidence of Petitioner’s guilt was presenteduld have been fferent had counsel
called one or more character witnesses ferpirpose Petitioner posits. Thus, this claim
Is rejected.See United States v. Little, 208 F.3d 216 (6th Cifl999). Similarly,
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Petitioner’s claim that defense counsel wadfactive for failing to call alibi witnesses
fails. See Saundersv. United States, 236 F.3d 950, 952 (8th Cir. 2001) (affirming the
district court’s rejection, without an evidgary hearing, of a habeas petitioner’s claim
that counsel was ineffectiver failing to call alibi witresses, where the petitioner’s
motion did not identify the witnesses or “alludethe substance ofeir testimony, much
less [] set it out in attested detailQampbell v. United Sates, No. 1:13CV00169 SNLJ,
2014 WL 4724776, at13 (E.D. Mo. Sept. 23, 2014) (samélpited States v. Maybee,

No. 3:11-CR-30006-002, 20ML 3930562, at *6 (W.D. ArkJuly 30, 2013) (same)
(citing cases).

The record establiseeghat defense counsel wasyided copies of Gieselman’s
medical records during discovery, and Petitidmes failed to articulate how the result of
the trial would have been diffent had defense counsel itiewed Gieselman and/or the
other victims. There is nothing to indicadlat Gieselman or any of the other victims
would have provided testiomy favorable to Petitioner.

Petitioner’s claim that counsel wasfigetive in failing to bring up an
instructional error does not warrant habeas relief. Petitioner does not specify which
instruction or instructions Heund objectionable, or shotat the outcome of the trial
might have been differé had defense counsel raised an objectitae, e.g., Closev.
United States, 679 F.3d 714, 721 (8th Cir. 2012)jéeting claim that defense counsel
was ineffective in failing to gbct to an erroneous instruction, where the petitioner did
not identify what instruction should halseen requested, or show a reasonable
probability of a different verdict haal correct instruction been given).
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Lastly, the Court’s observance of defem®unsel’s performance at trial, and a
review of the trial transcript, does nafpport Petitioner’s claim that counsel provided
constitutionally ineffective assiance during trial, includinduring the cross-examination
of Cunningham. Although some questionfedse counsel posed to witnesses may have
required clarification, this did not rendeis overall performance below an objective
standard of reasonablene&ee United Satesv. Alex Janows & Co., 2 F.3d 716, 721
(7th Cir. 1993) (recognizing éhdistrict court’s “superigposition to observe and assess
the performance of counsel throughout the-foial and trial phases of the litigation”);
Avendano v. United Sates, No. 02 CR. 1059 (LS), 2009 WL 137035t *3 (S.D.N.Y.
Jan. 21, 2009) (relying in gain denying a § 2255 claim of ineffective assistance of
defense counsel, on the court’'s own obseowabf defense counsel’s cross-examination
of a witness).

Petitioner’s claim brought up for the firstté in his pro se reply, regarding the
enhancement of his advisagyidelines sentencing randae to Gieselman sustaining
serious bodily injury, is not properly before the Cogte Smith v. United Sates, 256 F.
App’x 850, 852 (8ttCir. 2007) (citingHohn v. United Sates, 193 F.3d 921, 923-24 n.2
(8th Cir. 1999)).

CONCLUSION

Accordingly,
IT ISHEREBY ORDERED that Petitioner Vernon Wéon's motion filed under

28 U.S.C. § 2255 to vacate, seidas or correct his sentenceD&ENIED. (Doc. No. 1.)
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IT ISFURTHER ORDERED that this Court will not issue a Certificate of
Appealability as Petitioner has not made a substantial showing of the denial of a federal
constitutional right as requideby 28 U.S.C. § 2253(c)(2).

A separate Judgment shall accomptms Memorandum and Order.

62«.#@-“, c':’:;»?i
AUDREY G. FLEISSIG
UNITEDSTATES DISTRICT JUDGE

Dated this 26 day of May, 2015.
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