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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

AKKIAAS HARRIS, )

)
Plaintiff, )

)
V. )

) Case No. 4:13-CV-02313-SPM

)

)
CAROLYN W. COLVIN, )
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(w) 4383(c)(3) for judicial review of the final
decision of Defendant Carolyn W. Colvin, the Acting Commissioner ofab8ecurity, denying
the application of Plaintiff Akkiaas Harris Rfaintiff”) for Supplemental Security Income
(“SSI”) under Title XVI of the Soal Security Act, 42 U.S.C. § 138&t seq.(the “Act”). The
parties consented to the jurisdiction of the usgmed magistrate judge pursuant to 28 U.S.C.
8§ 636(c). (Doc. 11). Because | find the demn denying benefits was not supported by
substantial evidence, | will reverse ti®mmissioner’'s denial of &ntiff's application and
remand the case for further proceedings.

l. FACTUAL BACKGROUND

Plaintiff was born March 6, 1972. (Tr. 27). Shetlavorked as a child care provider for
one year and has not workeda May 1, 2010. (Tr. 27-28). Shkaims she can no longer work
because of pain in her lower luarbarea that runs down her legsher feet. (Tr. 28). She has

been diagnosed with degeneratjoint disease and lupus. (T49). She experiences numbness,
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pain, pinching, throbbing, and tingling, and this Hasted for about eight years. (Tr. 28). She
claims to be able to sit for approximately fiwenutes at a time, stand for about five to seven
minutes at a time, and walk for five to ten minua¢s time. (Tr. 29-30). Plaintiff reports that it

hurts to sleep, to take a shower, and to sithentoilet. (Tr. 31). Sheompletes household tasks

with help from her husband anddel children and by king breaks. (Tr. 31). She reports that
she cannot drive because she loses feeling in geraled feet. (Tr. 116). Plaintiff has taken pain
medication, but it does not help. (Tr. 30). $lees medication for her lupus. (Tr. 30-31).

I. PROCEDURAL BACKGROUND

On June 2, 2011, Plaintiff applied for SSlieging that she had ke unable to work
since May 1, 2010 due to degeséve joint disease. (T©O0-96, 104). On July 11, 2011, her
application was initially denied. (Tr. 40-45)n August 18, 2011, Plaintiff filed a Request for
Hearing by Administrative Law Judge (ALJ). (Tr. 46-48). After a hearing on August 13, 2012,
the ALJ issued an unfavorable decision. (Tr24j- Plaintiff filed a Rquest for Review of
Hearing Decision withthe Social Security Administratis Appeals Council on October 3,
2012, but the Council declined to review theecas September 25, 2013. (Tr. 1-3). Plaintiff has
exhausted all administrative remeslj and the decision of the Akthnds as therfal decision of
the Commissioner of the Socfaécurity Administration.

[I. STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Sociak8rity Act, a plaintiff must prove he or she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 98). The Social Securitct defines as disabled
a person who is unable “to engage in any sultisfegainful activity byreason of any medically

determinable physical or mental impairment whieim be expected to rdsin death or which



has lasted or can be expected to last for &irnaous period of not less than twelve months.” 42
U.S.C. 8 1382c(a)(3)(A)see also Hurd v. Astrues21 F.3d 734, 738 (8th Cir. 2010). The
impairment must be “of such severity that [itlaimant] is not only urde to do his previous
work but cannot, considering hiseggeducation, and work experg engage in any other kind
of substantial gainful work which exists the national economy, reghess of whether such
work exists in the immediate area in which hedivor whether a specific job vacancy exists for
him, or whether he would be hired if he apglfor work.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimais disabled, the Commissier engages in a five-step
evaluation process. 20 C.F.R. 8§ 416.920¢ag also McCoy v. Astrué48 F.3d 605, 611 (8th
Cir. 2011) (discussing the fivetep process). At Step On&he Commissioner determines
whether the claimant is currently engaging in “substantial gainful activity”; if so, then he is not
disabled. 20 C.F.R. § 416.920(a)(4)W¢Coy, 648 F.3d at 611. At Step Two, the Commissioner
determines whether the claimant has a severe impairment, which is “any impairment or
combination of impairments which significantly limfthe claimant’s] physial or mental ability
to do basic work activities”; if the claimamnloes not have a severe impairment, he is not
disabled. 20 C.F.R. 88 416.920(a)(4)(ii), 416.920¢)¢Coy, 648 F.3d at 611. At Step Three, the
Commissioner evaluates whether the claimant’'s impairment meets or equals one of the
impairments listed in 20 C.F.R. Part 404, SaP, Appendix 1 (the “listings”). 20 C.F.R.
§ 416.920(a)(4)(iii);McCoy, 648 F.3d at 611. If the claimant has such an impairment, the
Commissioner will find the claimantisabled; if not, the Commissioner proceeds with the rest of
the five-step process. 20 C.F.R. § 416.92Q¢E¢Coy, 648 F.3d at 611.

Prior to Step Four, the Commissioner mastess the claimant’s “residual functional

capacity” (“RFC”), which is “the most a claimant can do despite [his or her] limitatiMmote



v. Astrue 572 F.3d 520, 523 (8th Cir. 2009)itieg 20 C.F.R. § 404.1545(a)(1)3re also20
C.F.R. § 416.920(e). At Step Four, the Commoissr determines whether the claimant can
return to his past relevant wo by comparing the claimant’s RFwith the physical and mental
demands of the claimant's past relevawark. 20 C.F.R. 88 416.92a)(4)(iv), 416.920(f);
McCoy, 648 F.3d at 611. If the claimac@n perform his past relevamork, he is not disabled; if
the claimant cannot, the analysis proceeds to the nextldtejt Step Five, the Commissioner
considers the claimant’'s RF@ge, education, and work expmerce to determine whether the
claimant can make an adjustment to other worthe national economy; if the claimant cannot
make an adjustment to other work, theaimlant will be found disabled. 20 C.F.R.
§ 416.920(a)(4)(v)McCoy, 648 F.3d at 611.

Through Step Four, the burden remains with dla@mant to prove that he is disabled.
Moore 572 F.3d at 523. At Step Five, the burdentstid the Commissioner to establish that,
given the claimant’s age, education, and wotgegience, there are a sificant number of other
jobs in the national economy that the claimant can perftmBrock v. Astrue674 F.3d 1062,
1064 (8th Cir. 2012).

V. THE ALJ’ SDECISION

Applying the foregoing five-steanalysis, the ALJ found thBRtaintiff has not engaged in
substantial gainful activity since her applicatiomegiahat Plaintiff has the severe impairments of
degenerative disc disease and obesity; and Ptantiff does not have an impairment or
combination of impairments that meets or dically equals the severity of one of the
impairments in the listings. (Tt2). The ALJ found that Plaintiffas the RFC to perform the full
range of sedentary work. (Tt3). He found that Platiff has no past relevant work; however,

relying on the Medical-Veational Guidelines (“the Guidelingshe found that there are jobs



that exist in significahnumbers in the national economy thiaintiff can perform. (Tr. 20).
Thus, the ALJ concluded that Plaintiff had neeh under a disability frortihe application date
through the date of sidecision. (Tr. 21).

V. DISCUSSION

Plaintiff argues that the ALJ erred becausetlig ALJ failed to find Plaintiff's lupus was
a severe, medically determinable impairmens&p Two; (2) the ALJ's RFC finding was not
supported by “some” medical evidence, and (3) the ALJ erred by relying on the Medical-
Vocational Guidelines because Plaintifdhithe nonexertional impairment of pain.

A. Standard for Judicial Review

The decision of the Commissioner must beraféd if it complies with the relevant legal
requirements and is supported by substhetralence on the record as a whd@ee42 U.S.C.
88 405(g); 1383(c)(3)Richardson v. Peralet02 U.S. 389, 401 (1971Fstes v. Barnhayt275
F.3d 722, 724 (8th Cir. 2002Pate-Fires v. Astrue564 F.3d 935, 942 (8th Cir. 2009).
“Substantial evidence ‘is less than a prepoadee, but enough that a reasonable mind might
accept as adequate to support a conclusidtetistrom v. Astryé80 F.3d 1057, 1063 (8th Cir.
2012) (quotingMoore, 572 F.3d at 522). In determining &ther substantial evidence supports
the Commissioner’s decision, the court considers both evidence that supports that decision and
evidence that detractsom that decisionld. However, the court “do[es] not reweigh the
evidence presented to the ALJ, and [it] defpifo the ALJ's determinations regarding the
credibility of testimony, adong as those determinatioase supported by good reasons and
substantial evidence.Td. at 1064 (quotingsonzales v. Barnhar465 F.3d 890, 894 (8th Cir.
2006)). “If, after reviewing the record, the court finds it is pblesito draw two inconsistent

positions from the evidence and one of those positions represents the ALJ’s findings, the court



must affirm the ALJ’s decision.'Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011) (quoting
Goff v. Barnhart421 F.3d 785, 789 (8th Cir. 2005)).
B. The ALJ’s Step Two Finding

Plaintiff first argues that the ALJ erred @ttep Two by not including Plaintiff’'s lupus to
be one of her severe impairments. The court finds no error.

A severe impairment is one which “signifidly limits [the claimant’s] physical or
mental ability to do basic work activities.” ZDF.R. § 416.920(c). Basic work activities include,
among other things, physical functions suchwasking, standing, ding, lifting, pushing,
pulling, reaching, carrying, and hdmdj, as well as various mentahd physical activities. 20
C.F.R. 8 416.921(b). The plaintiff beathe burden of edtéishing that an ippairment is severe.
Kirby v. Astrue 500 F.3d 705, 707 (8th Cir. 2007).

Here, although Plaintiff was djaosed with lupus, Plaintiff fied to meet her burden of
showing that her lupus significantly limited her &piko do basic worlactivities. The medical
records show that Plaintiff developed a rasthenface and body in 201hat was suspected to
be lupus-related, that she was diagnosed lphs in June 2012, and that she was treated for
lupus and “her rash improved a good deal.” (Tr. 159, 170-74, 177-79, 201-04, 221, 227). Neither
the medical records nor Plaintiff's testimony suggdhat Plaintiff's lupus limited her ability to
perform any basic work activities.

It is also significant that Plafiff did not allege in her apglation for disability benefits
that her lupus (or the related rastas disabling. (Tr. 90-96, Tr. 103-09eeDunahoo v. Apfel
241 F.3d 1033, 1039 (8th Cir. 2001) (finding the Alid not err by failing to include depression
as a severe impairment; noting tHalhe fact that [theclaimant] did not allge depression in her

application for disability benefitss significant, even if the @ence of depression was later



developed”). Instead, Plaintiff tisd only degenerative joint diseaas a basis for her disability
claim. (Tr. 104).

For the above reasons, the ALJ’'s decisiontadanclude lupus amonglaintiff's severe
impairments was supported by substdriadence. Moreowe even assumingrguendothat the
ALJ did err by not finding lupus to be a severe amnment, such error was harmless in this case.
Courts frequently find that an ALJ’s error aeBtTwo in failing to fnd a particular impairment
severe does not require reveradlere the ALJ finds other sevarepairments and considers all
of a claimant’s impairments, severe and semere, in his or her subsequent analySise
Spainhour v. AstryeNo. 11-1056-SSA-CV-W-MJW, 2012 Wh362232, at *3 (W.D. Mo. Oct.
30, 2012) (“[E]ven if the ALJ erred in not findingaintiff's shoulder injuryand depression to be
severe impairments at step 2, such error wasleas because the ALJ clearly considered all of
plaintiff's limitations severe and nonsevere in determining plaintiff's RFGiyans v. Astrue
No. 4:10-CV-417-CDP, 2012 WL 1060123, at *17.00E Mo. March 29, 2012) (holding that
even if the ALJ erred in failing to find one of thkintiff's mental impairments to be severe, the
error was harmless because the ALJ found otheerea@mpairments and considered both those
impairments and the plaintiff's non-severe impants when determining the plaintiff's RFC).
See als@?0 C.F.R. § 416.945(a)(2) (“If you have méian one impairment. We will consider all
of your medically determinable impairmentswaliich we are aware, including your medically
determinable impairments that are not &y®y' as explained g8 416.920(c), 416.921, and
416.923, when we assess yourdasi functional capacity.”).

Here, the ALJ considered all of Plaintiff’s lirations, including herdpus, in his analysis

after Step Two. In assessing Plaintiff's RFC, the ALJ specifically discussed Plaintiff's testimony



regarding her lupus diagnosis and the relevaetlical records and cduded that Plaintiff’'s
lupus did not preclude her frowork activities. (Tr. 15-19).

In sum, the court finds no reversible erti@sed on the ALJ’s failure to include lupus
among Plaintiff's severe impairments.

C. The ALJ's RFC Finding

Plaintiffs second argument ithat the decision must beversed because the ALJ's
determination that Plaintiff hatie RFC to perform sedentary wbikas not based on substantial
evidence and was not based on any medical evidé&fiez.review of theALJ’s decision and the
record as a wholeéhe court agrees.

A claimant's RFC is “the most a claimacd&n do despite [the claimant’s] limitations.”
Moore v. Astruge572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. 8§ 404.1545(a)(1)). “The
ALJ must assess a claimant's RFC based orreddlvant, credible evidence in the record,
‘including the medical records, observation$ treating physicians and others, and an
individual’s own description of his limitations.Tucker v. Barnhart363 F.3d 781, 783 (8th Cir.
2004) (quotingMcKinney v. Apfel228 F.3d 860, 863 (8th Ci2000)). Although the ALJ bears
the primary responsibility for assessing a clairisaRFC based on all relevant evidence, RFC is
a medical questiorHutsell v. Massanayi259 F.3d 707, 711 (8th Ci2001). Thus, although the
ALJ is not limited to considering medical egitte, “some medical evidence ‘must support the

determination of the claimant’s residual ftinoal capacity, and the ALshould obtain medical

! “Sedentary work involves lifting no moreah 10 pounds at a time and occasionally lifting or
carrying articles like docket filefedgers, and small tools. Althoughsedentary job is defined as
one which involves sitting, a certain amount oflkireg and standing is often necessary in
carrying out job duties. Jobseasedentary if walking and siding are required occasionally and
other sedentary criteria areet.” 20 C.F.R. § 416.967(a). Sediery work generally involves
sitting for about six hours and standing or wadkup to two hours in an eight-hour work day.
SSR 96-9p, 1996 WL 374185, *3 (July 2, 1996).



evidence that addresses the claimant’s ability to function in the workpléteat 712 (quoting
Lauer v. Apfel 245 F.3d 700, 704 (8th Cir. 2001)). An RFC assessment that is “not properly
informed and supported by ‘some medicatlemce’ in the record” cannot stand.

After reviewing the ALJ's decision and the medical records, the court finds that the
ALJ’s conclusion that Plaintiff was capable sddentary work is ndupported by any medical
evidence addressing Plaintiff's ability to fuion in the workplace. The record contains no
medical opinion evidence and no report fr@anconsultative examiner. Although the ALJ
summarized some of Plaintiff's treatment notexl some of the objgge medical evidence,
none of that evidence addres§¥aintiff's ability to function inthe workplace, and the ALJ does
not explain how any of that evedce supports his conclusion thaintiff could perform all of
the demands of sedentary work.

The court recognizes that in some casaks] ar unremarkable obgtive medical findings
may constitute sufficient medical support for anCRihding, even in thabsence of any medical
opinion evidence directly addresgithe Plaintiff’'s ability tofunction in the workplacesee, e.g.
Steed v. Astryés24 F.3d 872, 876 (8th C2008) (upholding the ALJ'sffiding that the plaintiff
could perform light work based on largely mdd normal objective finaigs regarding her back

condition, despite the fact that the medical erick was “silent’ with regard to work-related
restrictions such as the lengthtime she [could] sit, stanchd walk and the amount of weight
she can carry”)Thornhill v. Colvin No. 4:12-CV-1150 (CEJ), 2013 WL 3835830, at *12 (E.D.
Mo. July 24, 2013) (holdig that medical recordsupporting the ALJ’s statnent that “physical
examinations have been essentially unrenidekand reveal normal independent gait with no

evidence of spine or joint abnormality omge of motion limitation omuscle tenderness”

constituted medical evidence in support of rediing that the claimartould perform medium



work). Here, however, the record does not cantgenerally mild or unremarkable objective
findings. Instead, nearly all dhe medical evidence from the relevant time frame appears to
support Plaintiff's claims that shhas severe degenerative dissedse with lower back and leg
pain and numbness that impair her ability to stind, and walk for significant periods of time.
Plaintiff consistently reported to her doctors veeyere back pain that radiated down her leg to
her foot and caused numbness, weakness, adifieulty standing or walking. (Tr. 159, 161,
170, 176, 201, 208, 221, 229, 251). An MRI in Aj2111 revealed degenerative disc disease
(Tr. 166), and an MRI in March 2012 revealed ‘s®vdegenerative disc disease” (Tr. 254). On
examination, Plaintiff's treatment providers freqtlg recorded abnormal findings that appear to
support Plaintiff's complaints, including findings @écreased sensation in the lower extremities,
lower extremity weakness, positive straight legf tesults, lumbar tenderness, and an antalgic
gait. (Tr. 159, 171, 173, 178, 209219, 222, 230). Plaintiffs phiygans treated her with
medications (157-58, 173, 213, 222); referred hea fmain management clinic, where steroid
nerve root injections were performed (192, 213); strongly recommended physical therapy
(while recognizing that her insurance would ooter it) (Tr. 191, 209); and indicated that she
would require surgery for her L5-S disc problem (Tr. 231).

The Commissioner emphasizes that somanexation findings in 2009 were mild or
guestionable; however, such records were dated fr Plaintiff's disability onset date and do
not address what she was capable of doingndunier alleged period dafisability. Although
weighing the evidence is squarely and solelypitmvince of the ALJ, any probative value of the
2009 findings is particularly quéshable in light of the evider® from Plaintiff's MRIs and
reports to her doctosuggesting that her condition wasrsening over time. The Commissioner

also cites findings from Febary 2012 and May 2012 that Ri&ff's gait and stance were

10



normal (Tr. 201-03, 219), a February 2012 finding treatcranial nerves were normal (Tr. 219),
and a June 2012 finding that her strengths weormal (Tr. 222). However, neither the
Commissioner nor the ALJ expte how any of these occasional, isolated normal findings
support the conclusion that Plafhtan perform the physical reqements of sedentary work. In
addition, although the Commissiongtes these findings, the ALJ do@ot discuss or rely on
them in his decision. It does nappear to the court that tleefindings support the conclusion
that Plaintiff can meet the demanafssedentary work, particularin light of the overall pattern

of abnormal findings in the record.

The Commissioner also emphasizes tkta¢ ALJ conducted a proper credibility
assessment and considered sdvietors that undermined Phiff's subjective complaints,
such as gaps in her medical treatment record$anfailure to comply with recommendations to
quit smoking. The court acknowledges that it was proper for the ALJ to consider such factors.
However, a “credibility finding camot substitute for medical evidence to support a finding that a
claimant has a residual fuimmnal capacity to work.'Hulen v. Astrue909 F. Supp. 2d 1065,
1072 (S.D. lowa 2012) (citin§oth v. Shalala827 F. Supp. 1415, 1417 (S.D. lowa 1993)).

In sum, because the ALJ's RFC finding was not informed and supported by “some
medical evidence” in the recordathaddressed her ability to furmmn in the workplace, this case
must be reversed and remadder further considerationSee Hutsell259 F.3d at 712. On
remand, the ALJ may need to further developrdmrd regarding Plaintiff's ability to function,
perhaps by contacting one of her treatingygicians or by obtaining the services of a

consultative examiner.

11



D. The ALJ’s Reliance on the Medcal-Vocational Guidelines

Plaintiff's final argument is that because she suffers from pain, a significant
nonexertional impairment, the ALJ erred byymeg on the Medical-Vocational Guidelines
instead of obtaining testimonyofn a Vocational Expert at Stdpive. “Generally, where the
claimant suffers from a nonexertional impairmsuath as pain, the ALJ must obtain the opinion
of a vocational expert inshd of relying on the Medical-Vocational GuidelineBaker v.
Barnhart 457 F.3d 882, 894 (8th Cir. 2006). “However, the Guidelines still may be used where
the nonexertional impairments do not diminigh significantly limit the claimant’s residual
functional capacity to perform the full range of Guideline-listed activities.(quotation marks
omitted).

Because the ALJ's reconsideration ofaiRtiff's RFC on remad may affect the
remaining steps of the disability analysis, thartmeed not address the question of whether the
current Step Five finding is supported hybstantial evidence. However, on remand, the ALJ
should make it clear whether hads that Plaintiff has any credibpain or other nonexertional
impairments that affect hersigual functional capacityo perform the full range of activities
listed in the relevant section of the Medical-Vocational Guidelines before relying on those
Guidelines.

VI.  CONCLUSION

For the reasons set forth above, the court fihds the decision of the Commissioner is

not supported by substant@alidence. Accordingly,
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that decision of the
Commissioner of Social Security REVERSED and that this case REMANDED under 42
U.S.C. 8§ 1383(c)(3) and Sentence Four of 42 U.S.C. § 405(g) for reconsideration and further

proceedings consistent with this opinion.

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 23rd day of February, 2015.
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