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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

ROSALIND CROSS, )
)
Plaintiff, )
)
V. )
) No. 4:13CV 02338JMB
DAVID S.FERRIERO, )
Archivist of the United States, )
National Archives and Records )
Administration, )
)
Defendant. )

MEMORANDUM AND ORDER

Plaintiff, Rosalind Crossan employee of the National Archives and Records
Administration (“NARA”), brings thisaction pursuant to 42 U.S.C.8 2008kseq., alleging that
Defendant NARA, acting through the Nationalrstnel Records Center (“NPRC”) Director,
Ronald Hindman, and her supervisor, ChieMainagement Systems Staff, Deborah Hilton,
discriminated against her on the basis of raxealor. Plaintiff alleges seven claims of
disparate treatment and retaliation and seelsrhillion dollars in damages. (ECF No.1, at
37-38)

Now before the Court are Defendant’s MottorDismiss, or Alternatively, for Summary
Judgment (ECF No. 26), and Plaintiff's Motitor Summary Judgment, or Alternatively, a
Referral to ADR. (ECF No. 29) The Court hassdiction over the matter through the consent
of the parties pursuant to 28 UCS8636(c). The motions are fulbyiefed; and for the reasons set
forth below, Defendant’s Motion tDismiss, or Alternatively, fioSummary Judgment is granted,

and Plaintiff’'s Motion for Summaryudgment or Alternatively, Referral to ADR is denied.
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Procedural History*

On November 4, 2008, Plaintiff was notified tsae had not been selected for either of
two open positions for which she had applied. On November 20, 2008, Plaintiff filed an
anonymous complaint with NARA’s Equal ployment Opportunity Commission (EEOC)

Office alleging several claims of discrimination thre basis of race and color, including the fact
that she was not selected for one of the qquusitions. (Defendant'Statement of Material
Uncontroverted Facts (“O3F”) at 15, ECF No. 28) Thereafter, at some point in December of
2008, she identified herself as the EEO@mplainant. (ECF No. 27-9 at 40)

On January 2, 2009, Plaintiff received noticénef right to file and filed a formal
complaint of discrimination with NARA’s EEOC Office(ECF No. 1 at 8 & 70) On February
25, 2009, NARA initiated an investigation of the following issues raised by Plaintiff's complaint:
whether Plaintiff was discriminaeagainst on the bases of racdri@an American) and/or color
(dark skin tone) when, (1) ar about November 4, 2008, she was not selected for a GS-12
management analyst position; (2) in NovemB608, NARA denied her request for a desk audit;
and (3)NARA retaliated against her for filing EEOC complaints. The investigation also focused
on Plaintiff's allegations that heupervisor, Ms. Hilton, retalietl against her for engaging in

protected activity by: (1) including inaccuratateiments in her performance evaluation for the

! Because of the procedural postaoféhis case, in its discussiof any factual matters, the Court
will either refer to uncontroverted facts, or construe any facts that are in genuine dispute in favor of
the non-movant. See, Fed. R. Civ. P. 56R¢ci v. DeStefano, 557 U.S. 557, 586 (2009).
2 The Court deems all of the facts stated in Deémt's Statement of dontroverted Material
Facts to be admitted, because they were notigidoy Plaintiff in accordance with local rule.
See, Local Rule 7-4.01 “All matteset forth in the statement tife movant shall be deemed
admitted for purposes of summary judgmentaalspecifically controverted by the opposing
party.”
# Although the EEOC opinion statélght Plaintiff filed her formal complaint on January 29, 2009,
(ECF No. 1 at 8), the record establishes thatfééd her formal complaint of discrimination on
January 2, 2009. (ECF No. 27-4 at 24) Thszipancy is not matatinere because NARA
does not raise the issue of timeliness as a defense.
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period covering October 1, 2007, through SeptarBbe2008; and (2) asky her to perform
assignments at the GS-12 level without a compensating herartesponding pay grade.(ld.
at 8-12); (ECF No. 27-5 at Gov112). On June 29, 2009, NARA issued its Report of EEOC
Investigation regarding Rintiff's allegations. Plaintiff thenequested and was granted a hearing
before an EEOC administrative judge (RJXECF No.1 at 69-70); (ECF No. 27-4 at Gov1-17).
Following the EEOC hearing, the AJ issweedecision finding that NARA did not
discriminate or retaliate agair®laintiff on the basis of race or color. The AJ concluded that
Plaintiff had neither establistiéhat she actually performedtoks corresponding to a higher pay
grade nor been harmed by the alleged delagsponding to her requests for a desk audit and
corrections to her position degation. (ECF No.1 at 80-81) Witlkegard to the claim that Ms.
Hilton made inaccurate statements in Pl#fistperformance evalugn in retaliation for
Plaintiff's filing of an EEOC complaint, th&J found that the Ms. Hilton had no knowledge of
Plaintiffs EEOC filing at the timehat Ms. Hilton completed the performance evaluation. (Id. at

9,67 & 82) Plaintiff appealed this dedsi and on August 23, 2013, the EEOC Office of Federal

*  The NARA EEOC Officalid not investigate Plaintiff'slaim alleging “[d]iscriminatory

hiring and promotion practices at the Agency BIRP,” because that claim involved persons other
than Plaintiff. The NARA EEOC Office informdelaintiff that this allegation would be treated
as a class action complaint and provided her diithctions for pursuing the claim. (ECF No.
27-5 at Gov112-13).

> On October 16, 2009, Plaintiff sought to amenddoenplaint to include aallegation that the
NARA EEOC Office had discriminatkand retaliated against her in its handling of her underlying
agency EEOC complaint and to add allegations reggfdilure to train, “failure to rate fair and
honest,” and “unfair scope and responsil@titr On November 5, 2009, the EEOC denied
Plaintiff’'s motion to amend becauBdaintiff had failed to set fth any information from which

the administrative judge could determine if eitproposed amendment would be proper. (ECF
No. 27-8) Further, the EEOC found that gllegations in Plaintiff's existing complaint
non-selection, denial of a deskdit, higher level work withoutigher level pay, and inaccurate
statements in a performance evaluatioancompassed the allegationsfailure to rate fair and
honest” and “unfair scope and respimilities” she sought to add teer complaint. (Id.) For
these reasons, the AJ denied Pldistiihotion to amend her complaint.__(id
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Operations affirmed the Agency’s Final Ordmaplementing the decision of the AJ. .(& 8-12)

Plaintiff filed the present lawsuit on Noveert21, 2013. (Id. at 1) In her complaint
Plaintiff sets forth seven countsPlaintiff alleges discriminatn on the basis of race and color
arising from the following conduct by NARA: (1)iiag to promote Plaintiff to either of the two
open GS-12 positions, and selecting white candsdatéll those positiongCounts | and 11); (2)
assigning Plaintiff “GS-1§rojects” but compensating her aet3S-11 pay grade (Count I11); (3)
failing to give Plaintiff a timely position descripti review, and/or to reassify and upgrade her
position (Count IV); (4)p “failure to rate fair and hongspremised upon the delay of her 2007
performance evaluation (Count V); (5) sending only white emplaygeest-of-town information
technology training sessions (Coufl}; and (6) assigning fewemnd less demanding projects to
similarly situated white, GS-11 emplegs than to Plaintiff (Count VII). _(lét 4, 14, 16, 26-37).
In addition, Plaintiff alleged before the EEOQJaapparently asserts here, that Ms. Hilton, in
retaliation for Plaintiff's filing ofan EEOC complaint, included inacate statements in Plaintiff’s
2008 performance evaluatién.(ECF. No. 27-2 at GOV444-53); (ECF. No. 27-11 at 23-24).
II.  TheFacts’

Plaintiff, an African American of darkeskin tone, has been employed at the NARA
facility in St. Louis, Missouri, since 1984d has been a GS-11 management analyst since
approximately 1999. Ms. Hilton, who is whitupervised Plaintiff from 2004 through
December, 2010. During the relevant time pedoly two of the GS-11 management analysts in

the St. Louis office were African Americans. The other African American employee, Ms. Wills,

6  Although this retaliation claim is not readilp@arent from the face of Plaintiff's present
complaint, the Court, taking into considerationiRiiff's pro se status, will consider her factual
allegations to constitute a charge of retaliation.
7 As noted above, because the Courtii;jg on a motion for summary judgment, in its
discussion of factual matters, tB8eurt will either refer to uncordwerted facts, or will construe
any facts that are genuinely irsdute in favor of the non-movant.
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has a lighter skin tone than Plaintiff. Dugithat same time period, Ms. Hilton reported to Mr.
Hindman, the Director of NPRC(ECF No. 1, at 70).
A. Failureto Promote to the GS-12 Management Analyst Position (Counts| and I 1)
On or about May 16, 2008, NARA postedotyob openings for GS-12 management
analysts. (ld. at 70). The persons hired woeftbrt to Ms. Hilton, andhe was responsible for
the hiring decision. The job description for &3 management analyst included the following
duties:
a. Plan and conduct studies of asutveys of NARA activities,
b. Develop operating improvements and techniques; and
c. Serve as the functional expert and tesersigin the development of new NARA

procedures.

(DSOF at 125)

Ms. Hilton testified that, in addition to thesequirements, she sought individuals with
excellent written and oral communication skdlsd strong problem-solving abilities. She also
testified that she sought candidatho exhibited initiave, self-motivation, tact, and diplomacy.
Ms. Hilton further explained that alytical skills relevant to alireas of the agency, a broad range
of experience with information technology systearg] experience with staffing and billing were
also important characteristics feuccessful performance in thpen positions. (DSOF at 28;
ECF No. 27-2 at Gov536 to Gov537).

Plaintiff was one of six individuals choséom a larger pool of applicants to be
interviewed. (ECF No. 1 atl) The interviews were condudtby a three-person panel, which
consisted of two GS-12 managemanalysts; Kevin Schumaker, a white male, and Mary Wills, a

black female; and Plaintiff's supésor, Ms. Hilton, a white femafé. (ECF No. 27-2 at

8 In testimony at the administratil@vel, Plaintiff conceded th&tvo members of the selection
panel, Mr. Schumacher or Ms. Wills, did not discriminate against her on the basis of race. (ECF
5



Gov535-36).
Ms. Hilton prepared the questis for the intervieweesnd the panel asked the same
questions of each candidate(ECF No. 27-2 at Gov536-538; DF 130). After interviewing
the six candidates, the panel members independamtked the candidates and then met to discuss
their rankings. (ECF No. 27-2 at Gov539 towB40). The panel members ranked Plaintiff and
the two individuals ultimately selected for the positions, Robert Marsh and Joseph Stewart, as
follows:
e No panel member ranked Plaintiff highban the two successful candidates.
(ECF No. 1 at 71)
e All three panel members ranked Mr. Marfg'st, and no panel member ranked
Plaintiff among the top three candidates. .)(Id

e Ms. Hilton and Mr. Schumaker both ranked Mr. Stewart second and Plaintiff last.
e Ms. Wills ranked Mr. Stewart fourth and Plaintiff fifth.__(id

Mr. Marsh, the top-rated candidate for pasition, was a retired United States Army
Colonel and had previously commanded themAHuman Resources Command with a staff of
more than 1,300 employees and ddmet of over $1 billion. Ms. Hittn surmised that, in his prior
position, Mr. Marsh may have had more superviso fenancial responsibity than the director
of the NPRC. Although Mr. Marsh was not ateimal candidate, Ms. Hilton observed that he
was already very familiar with NARA because Army Human Resirces Command operated
out of the same building as NARA and perfornsedilar work, in particular, the storage and
servicing of personnel recordsMs. Hilton characterized Mr. Marsh’s written communication
skills as “outstanding” and hisarcommunications skills as “egllent.” (DSOF at 1141-44)

The other highly rated candidate, Mre®art, had been employed by NARA for

No. 27-2 at Gov454).
9 Internal candidates also weasked to describe any self-development activities in which
they had engaged since their prior attempts,yif ahattaining promotioto the rank of GS-12.
(DSOF at 131).
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approximately three years at thed of the selection processvir. Stewart exhibited “excellent”
written and “good” oral communitan skills, came to NARA with private sector management
experience, and had experience at NARA in lmotsiness analysis and project implementation.
During his tenure at NARA, Mr. Stewart received “outstanding” performance evaluation ratings.
Mr. Stewart had been a management intern WAIRA over several years and had rotated through
different NARA departments where had demonstrated an ability create reports and analyze

the reported data, as well apraficiency in working with Siebehl software application used by
NARA. At the time of the interview, Mr. Stewartas performing extensive analysis for a project
in which NARA would move four million boxes froome St. Louis facility tdwo other facilities.
(ECF No. 27-2, Gov541 to Gov545).

It is undisputed that Plaintiff had more ygaf experience at NAR#kan either Mr. Marsh
or Mr. Stewart. However, Plaintiff's orahd written communication skillwere not deemed as
strong as those of either Mr. k&h or Mr. Stewart. In addition, Plaintiff had not interviewed
“very well,” and Ms. Hilton testied that it was difficult for the interviewers to determine from
Plaintiff's responses whether she had the initeatind risk-taking skills Ms. Hilton thought were
important for the job. Finally, Rintiff's work performance hadoasistently been rated “highly
successful” rather than “fullguccessful” or “outstanding.” (Doc No. 27-2 at Gov545 to
Govb547). On the basis of the interviews #melrecommendations of the panel, Ms. Hilton
selected Joseph Stewart and Robert Marsh, botinofn are white, to fill the open positions.

Plaintiff argues that Mr. Marséind Mr. Stewart were each lapslified than she “in every
area....” (ECF No. 27-9 at 21). The recesthblishes, that Ptdiff had more years of
experience at NARA and that her associateashielor’s, and mastertegrees in business and

management were arguably more relevant to teéipo than either Mr. Stewart’s or Mr. Marsh’s



degrees, in history and criminal justice, respetyiv In addition, it is undputed that Plaintiff
had more NARA-specific information technologclassroom hours,” and more experience than
either of the successful candidates with NARAkegacy” information technology systems, and
with “ARCIS,” the successor infmation technology sysin, that was being pbad in at the time
of the selection process. (ECF Noat 72); (ECF No. 27-9 at 16-18).

After acknowledging that Plaintiff had moyears of experience with NARA and that her
education was arguably more relat/éo the position, Ms. Hilton taed that these factors were
less important for successful performance as d &B®Management analyst than the strong written
and oral communication skills amgtidence of initiative and expence in analyzing business
operations that she observed in the successful candidates. (ECF R@-7But(ECF No. 27-2 at
Gov556-71). The record further indicates thist Hilton was not seeking a candidate with
expertise in a particular sefare application. Although Ms. Hilton acknowledged that Plaintiff
had more experience than the other candidatdsARRCIS and with the legacy NARA systems,
she emphasized that, in terms of systems expmrjashe was looking for “some indication that the
candidate had knowledge of writing business requirements and identifying how IT systems would
be used in operations.” (Doc No. 27-2 at Gov546)

The record also indicatesathat the time of the sattion process, Ms. Hilton had
supervised Plaintiff for approximately four yeamd possessed persokrabwledge of Plaintiff's
work and abilities. She testifiedahthis knowledge led her to condke that Plaintf did not have
strong skills in either “writing business requirengrdr in “identifying how IT systems would be
used in operations.” _(Id. at Gov545-46).

Plaintiff testified that in lighbf her superior qudications, Ms. Hilton’s failure to select

her could only be explained asisdriminatory.” In the alternatey Plaintiff testified that the



selection process had been “riggand that Mr. Marsh and M6tewart had been “pre-selected”
for the positions. In some instances, she tedtithat she did not know why Mr. Marsh and Mr.
Stewart had been “pre-selected.” (ECF No. 1 at 72)

B. Work Assignments and Grade Level (Counts|11 and VII)

With respect to Plaintiff’s allegation that shad been required to perform the duties of a
GS-12 management analyst without receiving tmeomitant pay, it is undisputed that Ms. Hilton
often assigned to Plaintiff andhatr GS-11 analysts duties thagyiously had been performed by
GS-12 analysts._ See (DSOF at 1191, 92). HWieon and Mr. Hindman both testified that Ms.
Hilton re-assigned these GS-12 duties or projéatB)aintiff, to other GS-11 employees, and to
employees of grades less than GS-11. Thesggaments were made after the projects, which
had been initiated and developed by GS-12 management analysts, had been fully implemented and
required only maintenance rather than furth@relopment. _(Id. at 1993-94) Mr. Hindman
testified that he was aware and approvedisfihactice. (ECF No. 27-2 at Gov471-72.) Ms.
Hilton testified that she routinely made suchsgignments in order tmualize workloads and
more efficiently utilize her staff. Plaintifflleged, and Ms. Hilton aged, that she may have
assigned more of these “formerly GS-12” dutieRlaintiff. Ms. Hilton testified that she did so
because she believed that Plaintiff was “underetilf and did not have sufficient work to keep
her busy for a forty-hour work week.__(Id. at¥®@1-24). In addition, Ms. Hilton testified that
NARA employees at all gradesutinely perform duties that might be deemed appropriate for
other grades. She observed that so long asfegriade duties do not consume more than fifty
percent of an employee’s work timéijs situation does not presenbasis for re-classification.

Plaintiff also alleges that shrequested, and was denied,astretion of duties” promotion

on the basis of these assignments. She ag$isattsuch a promotion was appropriate, because



over the course of several years, she had degigned ten projects that previously had been
performed by GS-12 analysts. (ECF No. 27-125t The record indicates that two white
employees received “accretion of duties” promasi during the relevant time period, but those
promotions had not gone to GS-11 analysts, there is no evidenceahthe assignment of
“formerly GS-12" duties had been the impetus for the promotions.

C. Delayed Desk Audit / Position Description Review (Count V)

With respect to Plaintiff's allegation that, ancount of her race and skin tone, she was not
given a timely desk audit and/or review of pesition description, the rembindicates that in
May of 2007, Plaintiff e-mailéd Ms. Hilton requesting a posith upgrade. _See (ECF No. 27-2
at Gov455-64) Ms. Hilton responded by providing ®tiéi with a draft revision of her position
description suggesting changes Ms. Hilton believed were appropriate. Ms. Hilton testified that in
her opinion, the proposed changes did not warrssigaing Plaintiff a higher pay grade. (Id.)
Plaintiff responded with numerous proposed revisions, but did not receive a response from Ms.
Hilton. It is undisputed that, after providing Mdilton with proposed regions, Plaintiff did not
follow up with her, by way of e-mail or otheritten communication regarding the proposed
revisions, until November 20, 2008. Ms. Hilton testiftbat the press of other responsibilities
had prevented her from addregsPlaintiff's proposed revisionand that when she received
Plaintiff's follow-up inquiry almoseighteen months later, shesia the process of completing
Plaintiff's performance evaluation(ECF No. 27-2 at Gov457-58)

Four days later, on November 24, 2008, wheriurther action had been taken, Plaintiff

sent Mr. Hindman a request for review of pesition description. _(ld. at Gov458); (ECF No.

10  Plaintiff testified that she had first asked .\lton for a position review in February of
2006. Plaintiff testified that when she receivedresponse from Ms. Hilton, she forwarded her
request to the “Archivist” and sent a copy to Mdton. Ms. Hilton denied knowledge of either
request, and the initial requeshist part of the record.
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27-11 at 20) Mr. Hindman direct&aintiff to confer with Ms. Hilbn to see if she agreed that a
review of the position deription was warranted. (ECF No. 27-2 at Gov458) He explained that
if Ms. Hilton did not agree, Plaintiff could theppeal to him and should provide documentation to
support her position. _(1d.) Plaintiff testifi¢lalat following this communication from Mr.
Hindman she took no further action becausehstiealready given him documentation to support
her position. (Id. at 459) She acknowledged shatdid not, at that tienor at any other time,
remind Mr. Hindman that she previously hadvided him with documentation._ (Id.)

At some point between July and Sepbemof 2009, NARA mandated an agency-wide
revision of position descriptionsnd Ms. Hilton informed Plaintifand her co-workers that they
should provide Mr. Marsh, who had been assigned to gather data for the GS-11 revisions, with all
relevant information regardingeir duties and posagn descriptions. (ECF No. 27-11 at 22)
Plaintiff objected to Mr. Marsh'’s te in this matter, and it isndisputed that she never provided
him with any information regardg her duties or position descrgti (Id.) Despite Plaintiff's
failure to take action, Ms. Hilton subsequentlpsiitted a draft position description and a request
for a desk audit of Plaintiff's position to the Office of Persomvi@hagement (OPM). _(Id.)

On June 2, 2010, a new position descripti@s issued for all GS-11 management
analysts, but the position remained at the GS-11 paygrade. Thereafter, Ms. Hilton informed
Plaintiff that if she desired a sle audit with respedb the new position degption, she needed to
file a request with the OPM. Plaintiff testifidttht she did not do so berse she believed that the
new position description was inaccurate and theeethiat a desk audit would be futile. (ECF
No. 27-2 at Gov456-57) On September 15, 2010,Hilon requested another desk audit on
Plaintiff's behalf.

The record establishes that during the timgoplerelevant to Plaintiff's complaint, the
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position descriptions of other G management analysts wdiee Plaintiff's, outdated.
(DSOF at 1116) The recordsalindicates that the positioiescription of one white, GS-11
management analyst was updated during the time that Plaintiff was awaiting her requested review.
The record does not indicate what circumstapeempted the review, whether the employee had
requested the review, and if so, whether hefobaved the prescribed procedures for seeking
review. (ECF No.27-11 at 20)

D. Delayed and I naccurate Performance Evaluations (Count V)

1. The 2007 Evaluation

Plaintiff also alleges disparate treatment oroaot of race and color arising from delay in
the issuance of her performance evaluatioritfe period October 1, 2007 through September 30,
2008 (“the 2007 evaluation”). _(l&t 26) The record indicat¢hat Ms. Hilton completed and
signed the 2007 evaluation in late November of 2807 did not share it with Plaintiff until April
of 2008. Ms. Hilton rated Plaintiff “highly sucsgful.” Ms. Hilton also failed to discuss her
2007 evaluations with two other employees, blaek and one white, until April of 2008. She
acknowledged that she was responsible for all@t#lays and admitted that in the past she had
often been late in sharing penfieaince evaluations with her employees. She denied that her delay
in discussing Plaintiff's evaluatn was discriminatory. The recardntains no direct evidence of
disparate treatment in this regard, and indicattesost, that Ms. Hilton had a persistent weakness
as a manager — failure to file timely performancaleations on behalf of many of her employees.

It is undisputed that Plaintiff experiencedfirancial injury as aesult of the delayed
evaluation. She asserts, howewhat she was harmed by the delay because she had less time
than white, GS-11 management analysts to impoovany weaknesses oitimisms noted in the

evaluation. (ECF No. 27-11 at 26) It is undisulthat Plaintiff received a “highly successful”
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performance rating in 2008 as well as in 2007 lzaudi received the samating every year since
2004.

2. The 2008 Evaluation

On November 21, 2008, Ms. Hilton signed and discussed with Plaintiff her 2008
performance evaluation. Ms. Hilton rated PIidiist performance “highly successful.” (ECF
No. 27-2 at Gov548-49); (DSOF at 137).

Plaintiff identifies four #eged inaccuracies in her 20p8rformance evaluation and
contends that Ms. Hilton includeldese inaccuracies in the evdlaa in retaliation the filing of
Plaintiffs EEOC charge. The record indicatieat Ms. Hilton did not learn that an EEOC
complaint had been filed until November 25, 2008, several days after she had completed and
discussed Plaintiff's evaluationitivy her. (DSOF at 1136) Maoeer, it is undisputed that when
Ms. Hilton first received note of the complaint on Novemb28, the complainant was not
identified. Ms. Hilton did not learn the identity the complainant until early January, 20009.

With respect to the alleged inaccuratiemntained in the 2008 evaluation, Ms. Hilton
testified that, even if the statements Plaintiéintfied as inaccurate were in fact inaccurate,

changing them would not have a#d the performance rating Plaintiff had received. In addition,

11 Plaintiff complained of the following inaccurasi: Ms. Hilton stated in the evaluation that
Plaintiff had completed eighteeeports during the evation period, but Platiff asserted she
had completed thirty reports. The discrepancy stems from the fact that Plaintiff used a different
method for counting the number of completed reptiran the one Ms. Hilton employed for all
employees, including Plaintiff. &htiff further asserted that MBlilton failed to give her credit
for an education session she conducted. MsoitHacknowledged that she failed to include the
education session in the ewvation, but noted that Plaintiff had not recordad & timely manner.
Plaintiff also objected to Ms. Hilton’s descriptiowithin the evaluation, of one of Plaintiff's
responsibilities as “PMRS liaisorsather than “PMRS administratdr.(ECF No. 27-9 at 9-10);
(ECF No 27-11 at 29) Finally, Plaintiff objectedetariticism contained in the evaluation that she
failed to perform an assigned prdjeelated to ARCIS. Plaintiffsserted that she did not have the
system access or training necessary to comgileteask. Ms. Hilton testified that she had
expected Plaintiff to show initiative by seekiting access and training necessary to complete the
task. (ECF 27-11 at 31)
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the record shows that Plaintiff reported thecpesed inaccuracies to Ms. Hilton and to Mr.
Hindman, but thereafter failed to pursue fitignal process for appealing performance
evaluations. (ECF No. 27-11 at 29-31).

E. Out - of - Town Training Sessions (Count V1)

The record demonstrates that certaintevemployees, some of whom were GS-11
analysts, and some of whonsalworked with the ARCIS syah, attended out-of-town ARCIS
training sessions. The undisputed facts show tea®intiff did not remember if she asked to go
to this training and did not know if she had #kéls or would have benefited from the training.
And she did not know what the training consistédDSOF 160-163). laddition, Plaintiff
offers no competent evidence indicating thataimployees who attended the training sessions had
the same level of experience and faciitigh the ARCIS program as she did.

[. Standar ds of Review

A. Summary Judgment

Defendant moves to dismiss the allegationBlafntiff's complaint for failure to state a
claim for relief, or, in the alternative, for surang judgment. Under the federal rules of civil
procedure and applicable Eighth Circuit case lange the Court considemsatters outside of the
pleadings, any motion to dismiss is convertea taotion for summary judgent. See, Fed. R. Civ.

P. 12(b)(6); Hamm v. Rhone-Poulenc Rorer Pharmaceuticals, Inc., 187 F.3d 941" @48 (8

1999) (“Rule 12(b)(6) itself provideébat when matters outside thieadings are presented and not
excluded by the court, the motioreditbe treated as one for summgargigment and disposed of as
provided in Rule 56.”). Because the court has icemed matters clearly outside of the pleadings,
including exhibits not contained in the init@leadings and argumentstbk parties in their

extensive briefing, all of Defendant’s motiondl\we treated as Rule 56 motions for summary
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judgment.
Plaintiff also moves for summajudgment, but this fact do@st alter the Court’s analysis
here because “[tlhe usual Rule 56 standard applies to cross-motions for summary judgment.”

Int’l B’hood of Elec. Workers, Local 176 v. Baoral Racing Club, Inc., 293 F.3d 402, 404 (7th

Cir. 2002).
Summary judgment is proper if “there is no gereudispute as to any material fact and the
movant is entitled to judgent as a matter of law?* Fed.R.Civ.P. 56 (a). “On a motion for

summary judgment, ‘facts must be viewed inltglkt most favorable to the nonmoving party only

if there is a genuine dispuds to those facts.”_Ricei. DeStefano, 557 U.S. 557, 586 (2009)
(internal quotation omitted). The nonmoving paltowever, “may not rest” upon the allegations
of the complaint, “but must set forth specific fasit®wing that there is a geaine issue for trial.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 243621986). That showing requires more than

“la] mere scintilla of evidence.” _PedersenBio-Medical Apps. of Minnesota, 775 F.3d 1049,

1053 (8thCir. 2015) (quoting Brunsting v. Lutsen Mountains Corp., 601 F.3d 813, 820 (8th Cir.

113

2010) (internal quotation and citations omitted)). And, if ““a nonmoving party who has the
burden of persuasion at trial’” fails “present sufficient evidence as to any element of the cause of
action, then summary judgmieis appropriate.” _ld(quoting Brunsting, 601.Bd at 820 (8th Cir.

2010)). Moreover, “a disputed faamtone will not defeat summajydgment, rather there must be

a genuine issue of material fact.” Torgersy. City of Rochester, 643 F.3d 1031, 1052 (8th Cir.

2011) (en banc) (citing Liberty Lobby, 477 U.S. at 28)- “To be material, a fact ‘must affect

12 Here, the Court addresses the argumesedriiom the perspectwof Defendant’s motion
and thus places the bemion Defendant to demonstrate thseadze of a genuine, material factual
dispute. _See Fed.R.Civ.P. 56(a) (providing tft#tte court shall grant summary judgment if the
movant shows that there is no genuine dispute asytonaterial fact and the movant is entitled to
judgment as a matter of law).
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the outcome of the suit undeetgoverning law.” _Id. (quotindtiberty Lobby, 477 U.S. at 248).
Finally, in reviewing a motion fosummary judgment, the court must refrain from “[c]redibility
determinations, the weighing of the evidence, thieddrawing of legitimate inferences from the

facts.” Reeves v. Sanderson Plumbing Prdds., 530 U.S. 133, 150 (2000) (internal quotation

omitted). These are functions reserved for the jury alone. Id.

B. Disparate Treatment and the M cDonnell Douglas Burden-Shifting Analysis

Title VII prohibits all discrimination in eployment based upon race, sex, and national
origin. See Torgerson, 643 F.3d at 1043 (citindgJ42.C. § 2000e—-2(a)(1)) Plaintiff offers no
direct evidence to support her claims of discriminatfoand therefore, the Court will analyze her

claims under the “burden-shifting framework” outlined in McDonnell Douglas Corp. v. (Green

411 U.S. 792, 802-03 (1973).
Under that framework, a pldiff must first establish @arima facie case of discrimination,
showing that she: *(1) is a member of a proteaieds; (2) was meeting her employer’s legitimate

job expectations; (3) suffered an adverse employment action; and (4) was treated differently than

13 As the Eighth Circuit explained in Torgerson,

Direct evidence in this context is not thenverse of circumstantial evidence . . . .
Rather, direct evidence is evidence “showing a specific link between the alleged
discriminatory animus and the challedg#ecision, sufficient to support a finding

by a reasonable fact finder that argiitimate criterion actually motivated” the
adverse employment action. Thomas v. First Nat'l Bank of Wynne, 111 F.3d 64,
66 (8th Cir.1997). Thus, “direct” refers tbe causal strength of the proof, not
whether it is “circumstantial” evidence. A plairftiwith strong (direct) evidence

that illegal discrimination motivated éhremployer’s adverse action does not need
the three-part McDonnell Douglas analysigét to the jury, regardless of whether
his strong evidence is circumstantial. tBlithe plaintiff lacks evidence that
clearly points to the presence of an illegal motive, he must avoid summary
judgment by creating the requisite infece of unlawful discrimination through the
McDonnell Douglas analysis, including suféat evidence of pretext. See, e.9.
Harvey v. Anheuser—Busch, In@8 F.3d 968, 971 (8th Cir.1994).

Torgerson, 643 F.3d at 1044.
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similarly situated employees who were not meralzéher protected class.” Rebouche v. Deere

& Co., 786 F.3d 1083, 1087 (8th Cir. 201uoting_Jackman v. Fifth Judicial Dist. Dep’t of Corr.

Servs., 728 F.3d 800, 804 (8th Cir.2013)).

If plaintiff presents g@rima facie case of discrimination, the bumd then shifts to defendant
to articulate a legitimate, nondrgoinatory reason for its action. “The burden to articulate a
nondiscriminatory justification isot onerous, and the explanatimeged not be demonstrated by a
preponderance of the evidence.” Torgerson,/638 at 1047 (internal quotation omitted). “If
defendant meets that minimal den, plaintiff must show thahe proffered nondiscriminatory

reason is merely a pretext for unlawful . .sadimination.” Fiero v. CSG Systems, Inc., 759

F.3d 874, 878 (8th Cir. 2014) (quoting Putnvatunity Health Sys., 348 F.3d 732, 735 (8th

Cir.2003)).
A plaintiff may prove pretext by “adducing @ngh admissible evidence to raise genuine

doubt as to the legitimacy of [the defendantsjtive.” Andersonv. DurhamD & M, L.L.C., 606

F.3d 513, 521 (8th Cir. 2010) (internal quotation eitation omitted). And “[w]here [as here] . .
. the employer contends that the selected catedidas more qualified for the position than the
plaintiff, a comparative analysis of the qualificais is relevant to determine whether there is

reason to disbelieve the employer’s profferealson for its employment decision.” _Torgerson,

643 F.3d at 1049 (internal qadion omitted); see alddilde v. City of Eveleth777 F.3d 998,

1007 (8th Cir. 2015) (holding, in an ADEA case, tbamparative analysis of the qualification is
relevant to determine whether there is reasatisioelieve the employer’s proffered reason for its
employment decision).

“[T]here are ‘at least two roes’ for demonstrating a material question of fact as to

pretext.” Anderson, 606 F.3d at 521 (citMtllace v. DTG Operations, Inc., 442 F.3d 1112,
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1120 (8th Cir.2006)). “First, a plaintiff may succeed indirectly by showing the proffered
explanation has no basis in fact. Second, atffacan directly persuade the court that a
prohibited reason more likely motivated the employer.” [thternal quotation and citation
omitted). Also, a plaintiff may demonstrate pedtby showing “that an employer (1) failed to
follow its own policies, (2) treated similarly-s&ted employees in a disparate manner, or (3)

shifted its explanation of the employment dem.” Gibson v. American Greetings Corp., 670

F.3d 844, 854 (8th Cir. 2012) (quotihgke v. Yellow Transp., Inc., 596 F.3d 871, 874 (8th Cir.

2010)).
II1. Discussion

Here, with respect to each of her claims, Plaintiff, as an African American employee who
was meeting her employer’s expemas, has successfully estabksl the first two elements of

theprimafacie case. The remaining asgs of the McDonnell Douglasalysisare discussed

below with regard to each claim.

A. Counts| and Il; Failureto Promote

For purposes of Counts | and Il, her claimsféolure to promote, Plaintiff has also
established the third element of fhréma facie case — that she suffdran adverse employment

action. _See AuBuchon v. Geithm&43 F.3d 638, 643 (8th Cir. 201@dentifying failure to

promote as an “adverse employment action”).

Turning to the fourth element of tipeima facie case, that Plaintiff was treated differently
than similarly situated white employees, thau@ notes that “[tlhéurden of establishing@ima
facie case of disparate treatment is not onerotsrgerson, 643 F.3d at 1047, but “the plaintiff
must be able to produce some evidenceroilaiity between her and her comparator.”

Rebouche, 786 F.3d at 1088-89. Moreover, “[i]f tbenparison ‘reveals that the plaintiff was
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only similarly qualified or not as qualified astkelected candidatetien no inference of ...

discrimination would arise.”__Torgerson, 643 F&2d.049 (quoting Wingate Gage County Sch.

Dist., 528 F.3d 1074, 1080 (8th Cir. 2008) (internal quotation omitted)).
Plaintiff offers only limited and conclusoradtual support for her contention that she and
the selected candidates wemmitarly situated. _See (EQRNo. 27-2 at Gov417 to Gov424); see

alsoLidge-Muyrtil v. Deere & Co., 49 F.3d 1308, 13@8th Cir.1995) (observing that “[a]lthough

[an employee] does possess the experience andafdhmee other qualitiesssential for success in
the position, this does not suffice to raise anrgriee that [the employer’s] stated rationale for
giving the position to another petextual”’). Nevertheless, the Court may—and for the limited
purpose of this case will—assume that Plaintiff has established this elemenpiohiaiacie

case. _See, e,dsibson, 670 F.3d at 854 (assuming thiaintiff had established@ima facie

case and proceeding directly to analysis ofdiserimination claim under the pretextual prong of

the_ McDonnell Douglagramework).

The burden therefore shifts to Defendemoffer a legitimate, nondiscriminatory

justification for the alleged discriminatory action. Saekson v. United Parcel Serv., Inc., 643

F.3d at 1086 (explaining thath# defendant may rebut thema facie case by articulating a
non-discriminatory rationale for iction”). In this case, Defendiacontends that the candidates
selected were more qualified for the open pas#tibecause they had stronger communication and
analytic skills than Plaintiff and more pesint experience, especially with respect to the
information technology requirements for the job. rtRer, it is undisputethat Plaintiff scored

lower than both of the individualgho got the job in the eyes alf three of the interviewers, who
independently and blindly ranked each of taedidates interviewed. The reasons given by

NARA for choosing the two individals who got the job over Plaifitsuffice to discharge the
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burden of the defendant atdlstage of the analysis.

At the next stage of the anallysa plaintiff, in order tgrevail, “must prove that the
defendant’s proffered rationale was mernatgtext for discrimination.” _Torgersp643 F.3d at
1047. Atthe pretext stage, “the evidence is vieimddht of the emplogr’s justification,” and
the plaintiff “must show that the employer’s fieved reason is unworthy ofedence.” _Ebersole

v. Novo Nordisk, Inc., 758 F.3d 917, 925 (8th Qid14) (internal citatioand quotation omitted).

Put simply, for purposes of this case, “to suppdrhding of pretext, [Platiff] must show that
[NARA] hired a less qualified apipant.” Torgerson, 643 F.3d at 1049.

Upon review of the record, the Court concluttest Plaintiff has failed to offer evidence
from which a reasonable jury could find thia¢ selected candidates were less qualified than
Plaintiff and that NARA'’s actions were merely pretext for discriminatidiis undisputed that
the selected candidates hadsger communication skilland more business analysis experience
than Plaintiff, and that these were qualificatisisch Ms. Hilton deemed important for success in

the GS-12 analyst positions. S€acaid v. City of Omaha378 F.3d 799, 805 (8th Cir. 2004)

(observing that the employment-discriminatiowsahave not vested federal courts with the
authority to sit as “super-personnel departmesigewing the wisdom or fairness of business
judgments,” unless those judgments involve intentidiszrimination; and therefore, that it is the
employer’s, not the court’s, role to identify thadeengths necessary forceess in the position at

issue); see also Torgerson, 643d-at 1051 (noting a plaintiff has the burden to prove that she

and the top applicants were ‘similarly situatedaithrelevant respects’ — a ‘rigorous’ standard at

the pretext stage™) (quoting King v. Haasty, 517 F.3d 1049, 1063 (8th Cir.2008)).

In light of the undisputed facts, no reasonable jury could find that Plaintiff was similarly

situated in all relevant respects to the selectelidates. And no reasonable jury could find that
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in hiring Mr. Marsh and Mr. Stewart, NARAed candidates who were less qualified than

Plaintiff. At best, the record indicates that Rtdf’'s qualifications were similar to those of the
selected candidates; but “to suppafinding of pretext, [the afipant] must show that [NARA]

hired aless qualified applicant.” _Torgerson, 6433d 1049 (internal quotation omitted). In

addition, the record estalttiss that Plaintiff, rather than thdessted candidates, was less qualified

with respect to the skills # Ms. Hilton deemed crucial for success — written and verbal
communication, initiative, and business operations analysis. The fact that the assessment of these
skills involved subjective elements domot vitiate their validity as a basis for the hiring decisions.

Wittenburg v. Am. Express Fin. Advisors, Inc., 464 F.3d 831, 839 (8th Cir. 2006) (holding that

‘the presence of subjectivity in employee evétuss is itself not a groursdfor challenging those
evaluations as discriminatory”). Thus, no reastsalyy could find that Defendant’s reasons for
promoting Mr. Marsh and Mr. Stewart were a preffor discrimination on the basis of race or
color. Therefore, Plaintiff's arguments do not ceeaimaterial issue of fact as to pretext and the
defendant is entitled to summgngdgment on Counts | and II.

B. Count 111

In Count Ill, Plaintiff alleges that she wassigned “GS-12 projects” but paid at the GS-11
pay grade, and that other white, GS-11 managéaralysts received no, or significantly fewer,
“GS-12 projects.” To the extent that Plainaffeges she has not been properly compensated for
the work she performs, she satisfies the third element gf it facie case. _Jackman, 728 F.3d
at 804 (stating that a “material employmersadivantage” constitutes an “adverse employment
action”).

Proceeding to the next element, the Court asBume, without deciatj, that Plaintiff has

established that she and the white, GS-11 managemalyists were similarly situated. _See, e.g.,
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Gibson, 670 F.3d at 854 (assuming thlaintiff had established aipra facie case and proceeding
directly to analysis of the discriminatioragh under the pretextual prong of the McDonnell
Douglas framework). The burden then shifts to Defendant to offer a legitimate,
nondiscriminatory reason for the work assigntaeand compensation Plaintiff received. Here,
the undisputed facts show that the reassigned taskmitially been given to GS-12 analysts when
they were in the development stage; but thahagprojects moved out tiie development stage,
they became less complex and were appropriate for maintenance by GS-11 analysts. (DSOF at
1993-95). Further, the defendant reassigned. &5®eork to all four of her GS-11 Management
Analysts, including one white male and two whitmédes. (Id. at 196) Defendant also offers
evidence that such projects were not “GS-Ifquts,” warranting an increase in pay grate.
Moreover, undisputed evidence indies that although Plaintiff méave received more of these
types of projects than the white, GS-11 analggls Ms. Hilton assigned these projects because
she believed Plaintiff was under-utilizadd needed additional work.

With respect to Plaintiff’'s compensation, Pidif has not presented any evidence, other
than her own unsubstantiated allegations, to denaiagtiat due to the nauof the projects she
was assigned she should have hgeid at the GS-12 grade or thas. Hilton’s explanation of the

way in which projects were assigned was not based in fact. D&&mport v. Riverview Gardens

Sch. Dist., 30 F.3d 940, 945 (8th Cir.1994) (affrghsummary judgment on race discrimination
claims where plaintiff presented no evidence éotthhan his own unsubstantiated allegations in
deposition[,]” and concluding that “[i]n light of plaintiff's faieto adduce any independent

evidence to substantiate his dispartatatment claim, we agree witie district court that there is

no genuine issue of fact on the issue of pté&témternal citation and quotation omitted)).

14 In addition, there is no evidea that assigning &ntiff a project omprojects requiring
“GS-12-level” skills should have trigged an increase in her pay grade.
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Moreover, there is no indication in the rectrdt Defendant’s explanation lacks a basis in
fact, changed over time, or was contrarfN#RA’s own policies. _See Anderson, 606 F.3d at
521. And despite Plaintiff's repeated assertibias there is no othexplanation apart from
discrimination, this is not a casghere “all legitimate explanats have been eliminated as

possible reasons for the employer’s actions.” FHegaco Construction Corp. v. Waters, 438 U.S.

567, 577 (1978) (explaining that when all legitimakplanations “have been eliminated as
possible reasons for the employer’s actions,mase likely than not the employer, who we
generally assume acts only with some reasons, based [its] decision on an impermissible
consideration such as race”). Apart fromn ben self-serving testimony, Plaintiff offers no
evidence even tending to show the absenca@dsonable explanation fDefendant’s actions in
assigning projects. Therefore, the Defendaenhi#tled to summary judgment on Count Ill.

C. CountsV, V, VI and VIl Adverse Employment Actions

Turning to the remaining claims, the Court calgs that Plaintiff fails to establish that the
wrongs asserted in Counts IV, V, ®hd VIl and in theetaliation claim® constitute “adverse
employment actions;” and therefore, hasaduced sufficient evidence to establighiana facie
case with respect to these claims.

For purposes of discrimination claims undetteTVVIl, an “adverse employment action is
defined as a tangible change in working ctinds that produces a material employment

disadvantage, including but natrited to, termination, cuts in pay or benefits, and changes that

15  The wrongs asserted in these counts are: (1) failure to give Plaintiff a timely position
description review or upgrad@) the delay in her receipt tife 2007 performance evaluation; (3)

that she was not selected, or offered the oppaytuoi attend out-of-towcomputer training; (4)

that the other GS-11 management analysts with whom she worked received less demanding work
projects than she did; and ¢Bat Ms. Hilton retaliated against Plaintiff by making inaccurate
statements in her 2008 performance evaluation.
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affect an employee’s future career prospectaedlsas circumstances amounting to a constructive
discharge.” _Jackman, 728 F.3d at 804 *“le@er, minor changes in duties or working
conditions, even unpalatable or unwelcomespménich cause no materially significant
disadvantage, do not rise to the level of dwease employment action.” _Id. For example, a
negative performance review, without more, doescoastitute an “adverse employment action,”
as required for @arima facie case under Title VII, “unlessétreview was relied on in making
promotion decisions about the employee.” Rebouche, 786 F.3d at 1088 (citing Turner v.
Gonzales, 421 F.3d 688, 696 (8th Cir.2005)).

Applying these principles heréhe Court concludes thataftiff offers no meaningful
evidence to show she suffered a “materially sigaiit disadvantage” asdéhiesult of any of the
actions alleged in Counts IV-VII on her claim of retaliation. Jackman, 728 F.3d at 804. For
example, there is nothing in the record indiogtihat either the delagigoosition description or
2007 performance evaluation affected Plaintiff finathg. It is undisputed that neither of these
delays prevented Plaintiff from receiving or delayed her receipt of r@iggade increases. In
addition, the record indicatesattwhen the position descriptiopgrade was finally completed it
had no impact on Plaintiff's existing pay grad&imilarly, Plaintiff offersno admissible evidence
that attendance at out-of-townaining was necessary for advancement or that it would have
affected her performance ratingaises, or pay grade.

With respect to the nature of the projessigned to Plaintifthe only evidence of
disadvantage is Plaintiff's own testimony that al&s unable to be away from the office as much
as other GS-11 analysts who hesk “mission-critical” assignmentsShe did not, however, offer
evidence that she was not permitted to take lesvet jn fact, made several references in her

testimony to extended periods of leave she toaskduhe time period relevant to this suit.
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Drawing all reasonable inferencesPlaintiff's favor, the Cournonetheless concludes that the
assignments Plaintiff received werepaist, “unwelcome or unpalatable.” .1d\No reasonable
jury could find that Plaintiff suffered a materiabddvantage as a result odtitypes of projects she
was assigned. Therefore, even if the Courtrassyas Plaintiff asserts, that white GS-11
analysts received less demanding work assignntleatsshe did, she offers no evidence that she
suffered an adverse employment action as a reshiradissignments. It is also undisputed that
the allegedly inaccurate statements did not affecperformance rating siheceived or that the
performance rating had, or could have hadngract on her compensation. Moreover, Ms.
Hilton testified that even if thallegedly inaccurate statements had been changed or deleted in
accordance with Plaintiff's objections, Plaint#ffperformance rating would not have changed.

Therefore, the Court concludes that Plairités not come forward with sufficient evidence
to indicate that wrongs alleged@ounts 1V, V, VI, VII and inthe retaliation claim amount to
adverse employment actions. In the absensaidi evidence, Plaintiff cannot establigbriana
facie case of discrimination with respect to thelms, and Defendant entitled to summary
judgment thereon.

D.  Retaliation®

Title VII makes it unlawful for an employer to discriminate against an employee because
she has “made a charge, testified, assisted, or participated . . . in an investigation, proceeding, or
hearing” under Title VII. 42 U.S.C. 8§ 2000e-3(aJ he “employee has the initial burden of
establishing grima facie case of retaliation by showing tha) [s]he engaged in protected

conduct, (2) [s]he suffered a materially advensgloyment action, and (3) the adverse action was

16  As noted above, Plaintiff has not explicitly pladount charging retaliation with respect to
her 2008 performance evaluation, but in light of@weirt’'s commitment tdroadly construe this
pro se complaint, the allegations Plaintiff's EEOC complaintand her deposition testimony, the
Court has considered a retaliationirtiaas a possible basis for relief.
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causally linked to the protected conduct?ye v. Nu Aire, Inc., 641 F.3d 1011, 1021 (8th Cir.

2011). The “ultimate question” is “whetheetbmployer’s adverse agti against the employee

was motivated by retaliatory intent.” _TyberUniv. of Ark. Bd. of Trustees, 628 F.3d 980, 985

(8th Cir. 2011) (quotation omitted).

In this case, an alternagi\ground for granting summary judgnt on Plaintiff's retaliation
claim is the undisputed fact that at the timat tls. Hilton completeélaintiff's performance
evaluation, Ms. Hilton was not anre that Plaintiff had filedn EEOC complaint. Absent
evidence establishing a causal connection bettveeadverse action, allegy@gaccuracies in the
2008 performance evaluation, and Plaintiffs EEOC complaint, Plaintiff cannot estaplishea
facie case of retaliation. And even if sheutd, Defendant has offered a legitimate,
nondiscriminatory explanation for the alleged inaacies, which Plaintiff has not countered or in
any way disproved as pretext. Thereforah®mextent that Plaintiff’'s complaint may be
construed to allege a claim i&taliation, the Court concludes tia¢fendant also is entitled to
summary judgment with respecther claim of retaliation.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s Motion to Dismiss, or Alternatively, for

Summary Judgment SRANTED. (ECF No. 26)
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IT ISFURTHER ORDERED that Plaintiff's Motion f& Summary Judgment, or
Alternatively, Referral to ADR i®ENIED. (ECF No. 29)

A separate Judgment shall accomptns Memorandum and Order.

Dated this_ 30  day of July, 2015.

Is/John M. Bodenhausen

JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE
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