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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CARL MAHAN, )
Petitioner, ;

VS. g Caseno. 4:14cv00076 PLC
JAY CASSADY, 3
Respondent. g

MEMORANDUM AND ORDER

Carl Mahana Missouri prisoner, petitions the United States District Court for the Eastern
District of Missouri for federal habeas corpus rehfier the Missouri Board of Probation and
Parole (“Board”)deniedPetitionera parole hearingwithin a certain period of timén alleged
violation of Petitioner's plea agreemenSee 28 U.S.C. § 2254Respondentlay Cassady
counters that (1) Petitioner did not timely file the petiticand (2) the groundor relief lacks
merit. For the reasons set forth below the Cbuismissesthe petitionas untimelywithout

addressing the merits of Petitioner’s ground for relief.

! Ppetitioner properly identified the Warden of the facility where hedarirerated as Respondent in this
case. SeeRule 2(a) of the Rules Governing Section 2254 Cases in the Unitied Bliatrict Courts (“Habeas Rule
2(a)"). Petitioner also identifies in the caption of his petitionriaee of the individual who was the Attorney
General of the State of Missouri &ettime Petitioner filed his petition. The Missouri Attorney Generabts n
however, properly named as a Respondent in this habeas proceeding becauserRetiit subject to consecutive
sentences imposed in the underlying state criminal case challenged imbiés IproceedindgseeHabeas Rule 2(b)

(if the challenged judgment may subject the petitioner to future gudtesl named respondents must be “both the
officer who has current custody and the attorney general of the $tate the judgmemnwas entered”).

2 The parties consent to the exercise of jurisdiction by a United Statestidagikidge under 28 U.S.C. §
636().
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Background?®

Plea Court Proceedings

In January 1992Petitioner pleadedguilty to seconedegree murder for a shooting
occurring in May 1991, and the plea court sentenced Petitioner to life impasohnDuring
the change of plea proceeding, Petitioner stated under oath he shotithéin the head twice”
and agreed withhe posecutor’s statement ttie factsthat would be proved if thease went to
trial.> The prosecutoalso reported the agreement reached througpatiies’ plea negotiatian
Petitioner would plead guiltip:

the class A felony of felony murder [and] the State would recommend the

maximum punishment of life imprisonment, in return for which the State would

dismiss the Count[] Two robbery, which also contains the maximum punishment
of life imprisonment, and dismiss Count Three, armed criminal action, which is
an unclad#fi] ed felony which has no maximum punishment. Based upon the
plea of guilty, it would be the State’s intent, if accepted by the Court and édaliz
here today, to dismiss with prejudice Counts Two and Three.

(alterations anddotnote added.Neither Petitioner nor Petitioner’s attorneighercontested the

prosecutor’s reitation of the plea agreement or offered fileacourt any different or additional

information regardinghe parties’ plea agreemie’ Petitioner answered “No, sir” when the plea

® In addressing the timeliness of the filing of the habeas petition, thet @cuses on the timingf
decisions and Petitioner’s response to the decisratiser than the substance or merits of reledantsionsin the
underlying proceedings. Therefore, the Court's summary of the backbjaolanesses dates, rather than the cantent
of relevant deaiions in the underlying proceedings

* SeeState v. Mahan, JrNo. CR3922F, Sentence and J. (Dent Cnty. Cir. Ct. filed Jan. 29, 1992), Resp't
Ex. H, at A1 to A-2;Id., Tr. of Jan. 29, 1992 Plea and Sentencing, Resp’t Ex. HlabH-53.

® Stae v. Mahan, Jr.No. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 24 a8,Mesp't Ex.
H at B-25, B-27 to B29 (Dent Cnty. Cir. Ct.).

® State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing @R&Resp’t Ex. H at
B-28 to B29 (Dent Cnty. Cir. Ct.).

" State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing @4229, Resp't Ex. H
at B-24 to B25 and B30 (Dent Cnty. Cir. Ct.).




court asked him whether “any threats or promises [had] been made to [Petitonsilce
[him] to plead guilty.® Furthermore, Wenthe plea court asked Petitioner if “anyone made any
promise about the sentence [he was] to receive,” Petitioner responded, “NO, shiter
advising Petitioner of the righthat he waived by pleading guiltgnd following Petitionets
admission thahe shothe \ictim twice in the headhe plea court (1) foundPetitioner’s plea of
guilty was “made freely, voluntarily, and intelligently with full understanding of the chaseges
consequences of the plea and with understanding of his rights attending a jury trial and the
effects of a plea of guilty on those rights”; (2) conclutlteste wa a factual basis for the plea;
and(3) accepted the pled. The plea court sentenced Petitioner, in accordance with the parties’
agreement, to a term of life imprisonméht.

The plea court then asked Petitioner about his attasmeyresentatioff. In particular,
the plea court asked whether, prior to the plea, Petitioner had sufficient oppaduhgguss the

case withhis attorneyand whethehis attorney “[h]a[d] done everythingithin the law that

8 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 22, Resp't Ex. 13t B
(Dent Cnty. Cir. Ct.).

° State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 22, Resp't Ex. 13t B
(Dent Cnty. Cir. Ct.).

10 state v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing @13®Resp’t Ex. H at
B-31to B-32 (Dent Cnty. Cir. Ct.).

1 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing @23Resp’t Ex. H at
B-32 to B33 (Dent Cnty.Cir. Ct.).

12 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing #23%Resp’t Ex. H at
B-40 to B43(Dent Cnty. Cir. Ct.).



[Petitioner] ha[d] requested him tdo.”*® Petitioner responded affirmativel§. The plea cour
also asked Petitioner whether his attorriegeatenedPetitioner to induce his guilty pléa
Petitioner deniedany threatd® The plea courhoted that Petitioner had “changed his mind”
during an earlier change of plea proceedihg.Based onPetitionets responsesand his
acknowledgementincluding specifically thahe had nothing to “add concerning the assistance
[he] received from [his] attorney,the plea court found there was no probable cdbhae
Petitionerhad received ineffective assistance of coulfseéPetitioner did not fileeithera direct
appealor a motion for post-conviction relief under Mo. S. Ct. Rule 24835.

Missouri Board of Probation arRarole Proceeding$

In May 2004, the Missouri Board of Probation and Par@Roard”) conducted

Petitioner’s first parole hearing, denied Petitioner parole, and schedetgdner’s next parole

13 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing #23%Resp’t ExH at
B-40 to B43(Dent Cnty. Cir. Ct.).

14 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing #23%Resp’t ExH at
B-40 to B43(Dent Cnty. Cir. Ct.).

15 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 42, Resp’t Ex. 43t B
(Dent Cnty. Cir. Ct.).

16 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 42, Resp’t Ex. 43t B
(Dent Cnty. Cir. Ct.).

17 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentencing at 42, Resp’t Ex. 43t B
(Dent Cnty. Cir. Ct.).

18 State v. Mahan, JrNo. CR3922F, Tr. of Jan. 29, 1992 Plea and Sentenairg445, Resp't Ex. H at
B-45 and B46 (Dent Cnty. Cir. Ct.).

19 petn at 23, Resp. at 4.

% No decisions of the Missouri Board of Probation and P4t8leard”) are available of record. Neither
party contests the absence of those materials freravhilable record. The Court summarizes the information
regardingthe Board’sdecisions based on the partiesidisputedepresentations aridformation inother materials
available of record.



hearing for 2009* Three years later, iAugust 2007, Petitiondiled a motionwith the Board
seeking an earlier heariragnd assertinghat wating five years before conducting anettparole
hearing “exceeded [the Boarfisuthority.””? The Boardrescheduled Petitioner’s second parole
hearing for September 2007, denied Petitioner parole at that time, and scheduied leearing
for September @923

At the third parolehearingin September 2009, the Board denied Petitioner pauote
scheduled another hearing for 2014, or five years fat@ver one year latemi2011 Petitioner
asked theBoard to advance his next hearing from five years to two ydaeshis 2009 hearing
based orf14 CSR 8@2.010(11)(D)(1991),the regulationPetitioner argued applied to hfm.
The Board refused tadvancehis 2014 hearing de.*®

State Habeas Proceedings

In November 2012Petitioner filed ahabeagetition in the Cole County Circuitdbrt

challenging the Board’'s 2009 decisitn The circuit court denied Petitioner's state habeas

2L pet'r State Habeas Pet'n filed in Cole Cnty, Resp't&»xat 3.

22 SeePet'r Pet'n at 8 [ECF No. 1]; Resp't Resp. at 11 [ECF No; 4déalso Pet'r State Habeas Pet'’n
filed in Cole Cnty, Resp't Ex. A, at 3

% petr Pet'n at 8Pet'r State Habeas Pet'n filed in Cole Cnty, Resp't Ex. A, at 3
% pet'rPet’n at 8 Pet'r State Habeas Pet'n filed in Cole Cnty, Resp’t Ex. A, at 3
% Pet'r Pet'n at 8Pet'r State Habeas Pet'n filed in Cole Cnty, Resp’t Ex. A, at 3
% pet'r Pet'n at 8Pet'r State Habeas Pet'n filed in Cole Cnty, Resp’t Ex. A, at 3
27 Mahan v. NormanNo. 12AGCC00762 (Cole Cnty. Cir. Ct. filed Nov. 16, 2012) (available at

https://www.courts.mo.gov/casenet/cases/searchDocket@adh visited September822017)) seealso Resp't's
Ex. A



https://www.courts.mo.gov/casenet/cases/searchDockets.do

petition on February 25, 20%3. In March 2013, Petitioner filed a habeas petition in the
Missouri Court of Appeals for the Western Distfitt. The Missouri Court of Appeals denied
Petitioner’s state habeas petition on May 15, 201 Petitioner filed a third habeas petition in
the Missouri Supreme Court in June 2313The Missouri Supreme Court denied Petitioner’s
state habeas petition on October 29, 2¢13.

Federal Habeas Proceeding

On December 302013, Petitioner filed his federal habeas petition, presentingrooed
for relief contining two claims. Petitioneclaimed the Boards scheduling of his parole
hearings less frequently than every two yaaotated his right to due procesg$-irst, Petitioner
contended the scheduling of parole hearings less frequently thanteweygars after a parole
hearingviolated his plea agreemdn¢cause

the . . . inducement for Petitioner's acceptance of th[e] plea agreement was that
Missouri law stated he would be eligible for parole after serving fifteansy and
if parole w[as] daied . . . at his initial parole hearing, he would be seen every two

years by the Board until a release date was establishe8ee 14 CSR 86
2.010(11)(D) (1991}3

% Mahan v. NormanNo. 12AGCC00762 (Cole Cnty. Cir. Ct. filed Nov. 16, 2012) (available at
https://www.courts.mo.gov/casenet/cases/searchDocketdasd visited September82 2017)) seealso Resp’t’s
Ex. D.

% |n_re Mahan v. Norman No. WD76242 (Mo. App. filed Mar. 25, 2013 (available at
https://www.courts.mo.gov/casenet/cases/searchDocke{$add visited SeptembeiB22017)) seealsoResp’t Ex.
E.

% In_re Mahan v. Norman No. WD76242 (Mo. App. filed Mar. 25, 2018 (available at
https://www.courts.mo.gov/casenet/cases/searchDocke{$adb visited Septembei822017)) seealsoResp'’t Ex.
F.

3 State ex rel. Carl Mahan No. SC93474 (Mo. filed June 19, 2033 (available at
https://www.courts.mo.gov/casenet/cases/searchDocke{$adb visited Septembei822017)) seealsoResp'’t Ex.
G.

32 State ex rel. Carl Mahan No. SC93474 (Mo. filed June 19, 2033 (available at
https://www.courts.mo.gov/casenet/cases/searchDocke{$add visited SeptembeiB22017)) seealsoResp’t Ex.
J.

3 petr Pet'n at 7 [ECF No. 1].
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(Footnote added.) Additionally, Petitioner asserted that scheduling parole hearings less
frequently than every two years rendered his guilty plea involuntary becaus¢oheyahad
given him incorrect information about the frequency of his parole hearirgsecifically,
Petitionercontendedis attorney:

assured [him] on seral occasions that he would receive these implicit benefits

from the pleaagreement because that's what Missouri law stated and[,] even if

the law w[as] later changed that the new law would not apphynmobecause the

laws concerning parole that were in effect at the time theggesement was

made were locked in because the fgeeement carried the same weight as a

contract under law, and once set, the terms could not be changed to make . . . his

opportunity to make parole more difficdft.
(Alterations and footnote added.)

Respondent counters thahe Court must dismiss the petition as untimely and
Petitioner’s ground for relief lacks mewith regard to both claims.

Discussion

Under theAntiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), etat

prisoners have one year to file their petition for federal habeas corpes r&8 U.S.C.§

2244(d)(1). If a petitioner does ndimely file a federal habeas petition, tharcourt dignisses

the petition. SeeCrossBey v. Gammon, 322 F.3d 1012"(8ir. 2003) (reversing and remanding

for dismissal of the habeas petitionrad timely filed); Kreutzer v. Bowersox, 231 F.3d 460“(8

Cir. 2000) (affirmingdenial of a federal habeas petition on the ground it was timely filed
even though district court denied the petition for a different rgasidme United States Court of
Appeals for the Eighth Circuit reviews the court’s timeliness decideonovo. Williams v.

Bruton, 299 F.3d 981, 982'{&ir. 2002) (reversing dismissal of petition due to untimeliness).

3 petr Pet'n at 78 [ECF No. 1].



The oneyear limitation period runs, in relevant part, from “the date on which the factual
predicate of the claim or claims presented could have been distdheoeigh the exercise of
due diligence.” 28 U.S.(8 2244(d)(1)(D). Here, the “factual predicate” of Petitioner’s claims
is theSeptembeR009 decision of the Board to schedule Petitioner's next hefan@p14. This
“factual predicate” was clearly aWable toand discoverable bietitioner at the time the Board
madeits SeptembeR009 decision, because Petitioner does not contend that he lacked access to,
notice of, or knowledge about that decision at any time after the Board igsuekbcision.
Because the date of the Board’'s September 2009 decision is not available of recomlrthe C
assumes for purposes of this decision that the Board issued that decision on September 30, 2009.
Therefore,for a timely filing under Section 2244(d)(1), Petitioner needed to file his federal
habeas petition one year after September 30, 2009, or by October 1, 2010.

Petitioner did not file this federal habeas proceedggOctober 1,2010. Instead,
Petitioner filed his federal habeas petitiorDecember 2013, aver four years after the Parole
Board’s 2009 decisionWhile Petitioner failed to file his federal habeas petition within one year
of the Board's September 2009 decision, the AEDPA’sya@aa limitations period may be tolled
either statutorily or equitdyn

Under the AEDPAtheoneyear limitationperiodis statutorily tolled for the timéuring
which “a properly filed application for State pastnviction or other collateral review with
respect to the pertinent . . . claim is pending8 U.S.C.§ 2244(d)(2). In other wordsthe time
during which a properHiled application for a State’s “other collateral review” does not “count
toward any period of limitation.’ld.

Properlyfiled state habeas proceedings qualify as “other collateral revie&ru28

U.S.C. Section 2244(d)(2). Polson v. Bowersox, 595 F.3d 87@i(82010). Tastatutorily toll

8



the AEDPA’s oneyear limitation period, however, the state habeas proceedings must be filed

before expiration of thAEDPA’s oneyear limitationperiod. Id. at 87576; seealsoJackson v.

Ault, 452 F.3d 734, 735 T(BCir. 2006) (“The one year AEDPA limit for federal habeas filing
cannot be tolled after it has expiredBecause Petitioner in this habeas proceeding challenges
the Board’'s SeptembeR009 decision,Petitioner needed to file a state habeas petition
challenging that decisidoy October 1, 2010.

Petitioner’s first state habeas petition challenging the Boa6#)9 decision was not filed
until 2012,0or more than one year after the 20@Zidion. Therefore, neither that state habeas
proceeding, nor Petitioner's subsequently filed state habeas procestitgsrily tolledthe
AEDPA's one-year period for the timely filing of this federal habeas proceeding.

While not mentioned by either party, the erear period under Section 2244(d)(1) may

also be extended througkquitable tolling. Holland v. Florida 560 U.S. 631, 6492010).

Equitable tolling, however, provides only “an exceedingly narrow window of relighadJv.
Hvass 267 F.3d 803, 805 (BCir. 2001). A petitioner seeking the benefit of equitable tolling
must show “(1) that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way’” to prevent timely filingolland 560 U.S. at 649quotingPace

v. DiGuglielmg 544 U.S. 408, 418 (2005)):The extraordinary circumstance that prevents a

petitioner from timely filing his federal [habeas] application must be externtletetitioner

and not attributable to his actiohslohnson v. Hobbs, 678 F.3d 607, 61 (8r. 2012).

Petitioner has nademonstratedhat an “extraordinary circumstancstbod in his way to
prevent him from timely filing hisederal habeas petitiorPetitioner provides no explanatitor

thedelays in pursuingis state habeas proceedirmgsnore importantly for waiting more than a



yea after the Board’s 2009 decision to seek relief from that decidimder the circumstances,
equitable tolling is inapplicable.

Finally, althoughnot mentioned by the parties, in rare instances the AEDPA's/@are
limitations period can be overcomg a*“convincing” claim of actual innocenceMcQuiggin V.
Perking 133 S. Ct. 1924, 1932013). Ths miscarriage of justicexception to théAEDPA'’s
oneyear limitation period requires a petitioner to present a credible claim of autoeaence
based omew evidence and to “show that it is more likely than not that no reasonable [fact

finder] would have convicted him in the light of the new evidéndd. (quotingSchlup v. Delo

513 U.S. 298 (1995) (internal quotation marks omijtedetitioner doesot claim that b is
innocent.
Certificate of Appealability

To the extent Petitioner shoutubtain under 28 U.S.CSection 2253(c)(3, a certificate
of appealabilitybefore appealing this decision to the United States Court of Appeals for the
Eighth Circuit, the Court need not issueatificate. To obtain a certificatehen, as here, the
district court resolves the federal habeattipa without addressing the merits of the clainhe,
petitioner must show “that jurists of reason would find it debatable whetherttherpstates a
valid claim of the denial of a constitutional right and that jurists of reason would filethatats

whether the district court was correct in its procedural rulir@ldck v. McDanigl529 U.S. 473,

484 (2000). “A reasonable jurist could not conclude either that the district court erred in
dismissing the petition or that the petitioner should bewaitbto proceed further, [and] no
appeal would be warranted,” when a district court is correct in disposing alaggeon the
procedural issue.ld. Under the circumstances, a reasonable jurist could not either find it
debatable or conclude that Petitioner timely filed his federal habeammetind could not

10



conclude that Petitioner should be allowed to proceed further. The Court will not issue a
certificate of appealability.
Conclusion

Petitioner filed his federal habeas action beyond theyeane limtation periodset forth
in 28 U.S.C. Section 2244(d)(1)An extensiorof the limitation period is not warranteshder
statutory orequitable tollingprinciples, and is not available under the miscarriage of justice
exception to the AEDPA’s limitation provisionBecause Petitioner clearly filed an untimely
federal habeas petition, the Court need not address the merits of Petitiooend tpr relief
Accordingly, after careful consideration,

IT ISHEREBY ORDERED that Petitioner’s Petition iBI SM1SSED as untimely.

IT ISFURTHER ORDERED that a certificate of appealability willot issue.

A separate judgment in accordanegh this Memorandum and Order is entered this

same date.

—i7 2 7
gf'f»: tc [ é{_{ﬁ____
PATKICIA L. CUHEN
UNITED STATES MAGISTRATE JUDGE

Dated thi28thday of September, 2017
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