Carr v. Colvin

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DARLEAN CARR, )
Plaintiff, ))
V. )) Case No. 4:14-CV-144 NAB
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

The following opinion is intended to be the wipin of the Court judicially reviewing the
denial of Darlean Carr’s (“Carr”) application fdisability insurance beefits under the Social
Security Act. The Court has jurisdiction owbe subject matter of ihaction under 42 U.S.C.

8 405(g). The parties have consented to the eseeofiauthority by the Uted States Magistrate
Judge pursuant to 28 U.S.C. 8§ 636(c). [Doc.Bae Court has reviewed the parties’ briefs and
the entire administrative record, including the matranscript and the medical evidence. The
Court has now heard oral argument on the pleadihdise parties and the Court now issues its
ruling in this opinion. Based on the foWing, the Court willreverse and remand the
Commissioner’s decision.

l. Issuesfor Review

Carr presents three issues for review. FEsir asserts that the administrative law judge
(“ALJ") erred in graning little weight tothe opinion of Dr. Deon Golding. Second, she
contends that the residualnictional capacity (“RFC”) determation is not supported by medical

evidence of record. Third, she contends thatAhJ’s question to the vocational expert did not
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correspond to the ultimate RFC determination.feDdant contends that the ALJ’s decision is
supported by substantial evidenodhe record as a whole.
. Standard of Review

This Court reviews decisions of the ALJ to determine whether the decision is supported
by substantial evidence in the red@as a whole. 42 U.S.C. § 405(g). Substantial evidence is
less than a preponderance bugn®ugh that a reasonable mind wbfihd it adequate to support
the Commissioner’s conclusion Krogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002).
See also Cox v. Astrué95 F.3d 614, 617 (8th Cir. 2007). Theref even if a court finds that
there is a preponderance of the evidence agdnasALJ’s decision, the AL's decision must be
affirmed if it is supportedyy substantial evidenceClark v. Heckley 733 F.2d 65, 68 (8th Cir.
1984). To determine whetherettCommissioner’s fidadecision is supporte by substantial
evidence, the Court is requiredrieview the administtave record as a wheland to consider:

(1) The findings of credibility made by the ALJ;
(2) The education, background, worlstoiry, and age of the claimant;
(3) The medical evidence given byethlaimant’s treating physicians;

(4) The subjective complaints of paindadescription of the claimant’s physical
activity and impairment;

(5) The corroboration by third partiestbie claimant’s physical impairment;

(6) The testimony of vocational expeliased upon proper hypatical questions
which fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec'’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).
The Court notes that the SSA denied Carr’s previous application for disability insurance

benefits, which was issued on a1, 2010. Carr did not appedbste denials; grefore, the



determination that she was not disabled through March 11, 2010 is bin8eg20 C.F.R.

8 404.905 (an initial determination is binding wsdethe claimant requests a reconsideration
during the stated time period or tingial determination is revised).

IIl.  Discussion

After reviewing the evidence in the record as a whole, the Court finds that the RFC
determination, regarding Carr's mental impairmeigts)ot supported by substantial evidence in
the record as a whole. The ALJ found tRatrr had the severe impairments of spondylosis,
degenerative disc disease, sciatica, fiboromyalgia, hypertension, heart palpitations, depressive
disorder, and cognitive disorder. (Tr. 14.) The ALJ determined that Carr had the RFC to
perform medium work with the following litations: (1) occasionally reach overhead,;
(2) frequently stoop, kneel, crouch, and cra8l; limited to understanding, remembering, and
carrying out at least simplestructions; and (4) perform non-detailed tasks. (Tr. 15.)

The RFC is defined as what the claimaain do despite his or her limitations, and
includes an assessment of physical abilities raedtal impairments. 20 C.F.R. § 404.1545(a).
The RFC is a function-by-function assessment of an individual’'s ability to do work related
activities on a regulaand continuing basis.SSR 96-8p, 1996 WL 374184t *1 (July 2, 1996).

It is the ALJ’s responsibility to determineetttlaimant’s RFC based on all relevant evidence,
including medical records, observations teating physicians and the claimant's own
descriptions of his limitations.Pearsall v. Massanari274 F.3d 1211, 1217 (8th Cir. 2001).

RFC is a medical questiorEichelberger v. Barnhart390 F.3d 584, 591 (8th Cir. 2004). An

RFC determination made by an ALJ will be uphéld is supported by @bstantial evidence in

the record. See Cox v. Barnhard71 F.3d 902, 907 (8th Cir. 2006)n making a disability

! A “regular and continuing basis” means 8 hours a day, for 5 days a week, or an equivalent vioike sSS®8R
96-8p, 1996 WL 374184, at *1.



determination, the ALJ shall “always consider thedical opinions in the case record together
with the rest of the rel@nt evidence in the remh” 20 C.F.R. § 404.1527(b3ge also Heino v.
Astrue 578 F.3d 873, 879 (8th ICR2009). “A disability claimanbas the burden to establish her
RFC.” Eichelberger 390 F.3d at 591 (citinjlasterson v. Barnhar863 F.3d 731, 737 (8th Cir.
2004)).

First, the ALJ improperly discounted muol the evidence regarding Carr’'s cognitive
impairment. After the alleged onset date dfadhility, three doctors evaluated Carr's mental
impairments. Consultative examiner Dr. Carn@&mtis, a licensed pskologist, evaluated Carr
on November 22, 2010. (Tr. 301-305.) Dr. Cudiagnosed Carr with Major Depressive
Disorder and Cognitive Disordeot otherwise specified. (T804-305.) Dr. Curtis opined that
Carr had a mild to moderate impairment in hetivities of daily livhg, moderate to severe
impairment in social functioning and appeamrand ability to care for personal needs, and
severe impairment in concent@ti persistence, and pace. (394.) Dr. Curtis administered a
Wechsler Memory Scale-1V test. (Tr. 303-304y. Curtis determined #t Carr’s effort and
motivation were good and the results were coneiflédo be a valid indator of her current
memory functioning. (Tr. 303.) Dr. Curtis opintdtht Carr’'s tests reffa indicated extremely
low auditory and visual memory skills and a dapensation of skills. (Tr. 304.) Dr. Curtis also
opined that Carr's self-report and vocational iatteent suggested a prior higher level of
functioning. (Tr. 304.) Dr. Ctis noted that Carr was in theAtaange of memory functioning,
warranting a diagnosis of Cognitive Disorder, ndtestvise specified. (T805.) She stated that
as a result, Carr’'s social andcupational functioning was modeely impaired. (Tr. 305.) Dr.
Marsha Toll, also a psychologist reviewé&hrr's medical records including Dr. Curtis’s

assessment and found Carr had moderate difficufti@saintaining concentration, persistence,



or pace. (Tr. 315.) Carr'geating physician, Dr. Golding,lthough not a mental health
specialist, has treated her since 2007 and he @pma mental Medical Source Statement that
she was extremely limitédin all areas ofunderstanding and memory and sustained
concentration and persistencelily 2010. (Tr. 285.) Dr. Goldg also prescribechedication to
Carr for her major depressive disorder.

The ALJ noted the objective test resultsamtéd by Dr. Curtis, but dismissed them by
stating that it conflicted with a therapy sesstonducted at Grace Hill two years later, where the
therapist stated that Carr’s ileet was “average.” (Tr. 576.Yhere is no medical evidence in
the record and none cited by the ALJ that dematedrthat a person of “average” intelligence
cannot have severe impairments of concentrapersistence, or pace. The therapist’'s opinion
that Carr was of average intelligence would oontradict a finding of a cognitive impairment
regarding memory. Carr also tified that she had memory problems. (Tr. 44-46.) The RFC
does not include limitations that would accodmt Plaintiff's undisputed memory problems;
therefore it is not supported by substargitence in the recoras a whole.

Second, the ALJ did not properly evaluate thedical opinion evidee in accordance
with 20 C.F.R. 8 404.1527(c). The ALJ stated atCurtis and Dr. Toll's opinions may have
changed if they had had the medical records from the 2 visits at Grace Hill. (Tr. 20.) The Court
disagrees. The records from Grace Hill do wontradict the objective medical findings
regarding Carr's cognitive impairment. Tid.J discounted Dr. Golding’s medical source
statements, because he had ongns€arr once since her alleged ordate of disability. (Tr.
18.) But, there are treatment notes from Dr. @Ggjdn the period beforthe alleged onset date

that can be considered. Evidence from outsideinsured period can be used in helping to

2 The medical source statement defined extremely limitéargmirment level preclude[s]seful functioning in this
category.” (Tr. 285.)



elucidate a medical condition during the tifiee which benefits may be rewarded.Cox v.
Barnhart 471 F.3d 902, 907 (8th Cir. 2006). The Alhdsld have evaluated all of the opinion
evidence pursuant to the standards outlined in 20 C.F.R. § 404.1527(c).

Finally, because the RFC determination failed to adequately account for Carr’'s cognitive
memory problems, the testimony of the voma#l expert is not gported by substantial
evidence. Upon remand, the ALJ must provaddypothetical that addresses and precisely
describes Carr’'s impairments so that the vocational expert may accurately assess whether jobs
exist for the claimant. SeeNewton v. Chater92 F.3d 688, 694-695. The vocational expert
testimony should be based upon thiédutent of Carr’s limitations.d. at 695.

V.  Conclusion

Based on the foregoing, the Court will reverse and remand this action to the
Commissioner. Upon remand, the ALJ shall folate a new RFC determination that accounts
for Carr's cognitive impairment and obtain newcational expert testimony that specifically
addresses those limitations. Further, the ALJ shall evaluate all of the medical opinion evidence
in accordance with 20 C.F.R.404.1527(c). The Court is ave that upon remand, the ALJ’s
decision as to non-disability may not change after addressing the deficiencies noted herein, but
the determination is one the Commissiomeist make in the first instanc&eeBuckner v. Apfel
213, F.3d 1006, 1011 {8Cir. 2000) (when a claimant appgdiom the Commissioner’s denial
of benefits and the denial is improper, outasf abundant deference to the ALJ, the Court
remands the case for further administrative proceeding®per v. ColvinNo. 4:13-CV-367

ACL, 2014 WL 4713280 (E.D. Mo. Sept. 22, 2014) (ALJydat make disability determination).



Accordingly,

IT ISHEREBY ORDERED that the relief which Carr seeks in her Complaint and Brief
in Support of Plaintiff's Complaint ISRANTED in part and DENIED in part. [Docs. 1, 13.]

IT ISFURTHER ORDERED that the Commissioner’s decision of December 11, 2012
is REVERSED and REMANDED for a new RFC determitian, new vocational expert
testimony, and evaluation of the medical opimievidence in accordance with 20 C.F.R.
§ 404.1527(c).

IT ISFURTHER ORDERED that a Judgment of Reversal and Remand will be filed
contemporaneously with this Memorandum &rdler remanding this cago the Commissioner
of Social Security for fulter consideration pursuant4@ U.S.C. § 405(g), sentence 4.

Dated this 19th day of November, 2014.

/s/ NannetteA. Baker
NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE




