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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CEDRIC GILLESPIE, )
Plaintiff, ) )
V. ) ) Case No. 4:14CV00207 AGF
CHARTER COMMUNICATIONS, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on thetimo of Plaintiff Cedric Gillespie (Doc.
No. 60) to compel Defendant Charter@aunications’ (“Charter”) production of
documents without an “#orneys’ Eyes Only” designation. For the reasons stated below,
this motion shall be granted.

BACKGROUND

On December 11, 2013, Plaintiff filediit against his employer, Charter, and his
supervisors Robert Sewell and Richard Stuatleging that he was discriminated against
on the basis of his race and his membership in the military. Plaintiff initially filed his
petition in state court, stating claims faecral discrimination ad retaliation under the
Missouri Human Rights Act (“MHRA”), and fgprejudicial employment actions based
on Plaintiff's membership ithe military under the Unifoned Services Employment and
Reemployment Rights Act (“USERRA”). Gfebruary 6, 2014, Charter removed the

action pursuant to this Court’s federal quasijurisdiction, under 28 U.S.C. § 1331. In
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its notice of removal, Charter asserted thatCourt had supplemental jurisdiction over
Plaintiff's state law MHRA claimspursuant to 28.S.C. § 1367.

On February 16, 2015, the parties filegbint motion for a protective order (Doc.
No. 53.) The Court entered the consentgmtive order on February 17, 2015. (Doc.
No. 54.) The protective order permits @8 to mark documes they produce as
“confidential” if they have a good faith belief that the documents contain either trade
secrets, or proprietary or sensitive busgeersonal, or financial information.
Documents marked as “confidential” may obky disclosed to parties’ counsel, agents
and employees of Charter, Plaintiff, the Gaand its staff, relevant witnesses, court
reporters employed for the purposes abreing depositions, and the jury.

During discovery, Plaintiff requestétformation and documents relating to
internal complaints filed #hin Charter, alleging that Charter or any Defendant
discriminated or retaliated against an emplaye¢he basis of race anrembership in the
military. On or about April 14, 2015, Charter identifiedbtdocuments sponsive to
Plaintiff's requests. One is a documedetailing an anonymous complaint made to
Charter’s EthicsPoint system, which alloaraployees to report unethical or illegal
conduct they observel'he complaint related to allegy@rior racial discrimination by
Defendant Robert Sewell. The other docaomédentified by Charter is an internal
“Incident Investigation Reportyvhich details Charter’s invegation of the claims made
in the EthicsPoint complaint.

Charter indicated that it would prockithese two documents only if Plaintiff
agreed to stipulate that the productionuonot constitute a waiver of Charter’s
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attorney-client or work product privileges)donly if Plaintiff ageed to the documents
being produced with an “Attorneys’ Eyes I@hdesignation. (Doc. No. 60-3.) Charter
claimed that the attorney-client and wanoduct privileges apply to the documents
because they were prepared at the diredfddharter’'s counselCharter subsequently
communicated to Plaintiff thatt sought the “Attoreys’ Eyes Only” designation because
it is Charter’s policy to keethe persons involved in, and tbentents of, any EthicsPoint
complaint confidential, and that Chartead concerns about maintaining this
confidentiality as Plaintiff is auently employedy Charter.

On May 14, 2015, Plaintiff filed the pr&st motion to compeTharter to produce
the two documents it identifiediithout an “Attorneg’ Eyes Only” designation. Plaintiff
argues that, under either federal or Missouri Yalae documents in guestion are not
protected by the attorney-client privilege aiftiff cites state antederal cases for the
proposition that internal investigative refsoare not protected by the attorney-client
privilege just because legal counsel was involved in the investigation. Plaintiff argues
that Charter’s investigation was done ie tirdinary course of business and was not
prepared for the purpose sdeking legal advice.

Likewise, Plaintiff argues that the dguents do not constii® work product
protected by Federal Rule of Civil Proced@f£b)(3), because they veeprepared in the
ordinary course of business rattthan in anticipation of litigeon or for trial. Plaintiff

also argues that the documents in goesdo not containray attorney mental

! Plaintiff argues that state law privilegdes should gvern at least his state law

claim, and that, in any everthe documents at issue are povileged under either state
or federal law.



impressions or similar notes. Further, Pldir@rgues that, even if the Court finds that
the documents constitute protegtwork product, Plaintifias made the gaiired showing
that he has a substantial ndedthe documents to demoret that Charter has a pattern
and practice of discrimination, and that Btdf cannot obtain the substantial equivalent
of this material through other means. Ridfficontends that the subject matter of the
EthicsPoint complaint is nearigientical to Plaintiff's claimsn this case, and that his
need for such relevant infoation should overcome any allegeork product privilege.

Finally, Plaintiff argues that Charte designation of the documents as
“Attorneys’ Eyes Only” is unnessary, in light of the protective order already entered in
this case, and would prejudiBéaintiff's ability to proseate his claims. Specifically,
Plaintiff argues that the “Attoays’ Eyes Only” designation is generally only used in the
context of patent, trademark, or copyrigiftingement cases, to protect a party from
inadvertent disclosure of confidentiafenmation that would impact the party’s
commercial competitive advantage. Here, Riffiargues that the information at issue is
not of the type generally petted by such a designation, and that Charter may instead
label the documents “confidentiawhich would adequately ptect them from disclosure
or use outside the scope of the present ligatiPlaintiff argues that only allowing his
counsel to view these documents would prévesam from conferring about the contents
of the documents to prepare for depositiad #&ial, impairing Plaintiff's ability to
prosecute his case.

In response, Charter argues first that fatlaw should goverlaintiff's motion,
as one count of Plaintiff's complaint cairis a federal cause of action and Charter
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removed the case pursuant to the Court’sriddguestion jurisdiction. Charter then
contends that it is not withholding the docuntseat issue, since it has agreed to produce
them with an “Attoneys’ Eyes Only” designation, atight therefore, all of the cases
cited to by Plaintiffare inapposite.

Charter argues that thecident report is privilegétbecause it was created by
Charter’s Director of Human Resourceshet direction of, and following a process
instituted by, Charter’'s comphae team, which includesrtfe in-house attorneys.
Charter provides no facts &sthe overall size of theompliance team, nor to the
composition of its remaining members. &Cter cites extensively to a case from the
Eastern District of New York for the proptisn that “factual investigations conducted
by an agent of the attornegych as gathering statemefrtsm employees, clearly fall
within the attorney-client rubric."See Doc. No. 65 at 6 (citingseller v. North Shore
Long Island Jewish Health Sys., No. CV 10-170(ADS)(ETB), 2011 WL 55073, at *3
(E.D.N.Y. Nov. 9, 2011)).

Finally, Charter argues that the “Attorneys/es Only” designation is necessary to
protect the confidentiality of kb the EthicsPointomplaint and the incident report. If
this confidentiality were breael, Charter argues, it would frustrate the purpose of the

EthicsPoint reporting prograras employees would no loeigfeel safe to report

2 While Charter's communications with Ri&ff, attached to the parties’ briefs,

seem to assert that both downts are protected by the attorney-client and work product
privileges, Charter’s response brief only asstrat the incident port is privileged, and
appears only to claim that tltorney-client privilege appke (Doc. No. 66 at 6-7.)
Charter does not assert that the incidentntegmntains any attorney opinions or mental
impressions.



violations they encounter. Charter aldeges that it has learned that Plaintiff has
discussed the claims in his case withdags/orkers, which Charter asserts raises the
concern that Plaintiff may breach the coefiality required by the protective order.

In reply, Plaintiff argues that Charter has “for all practical purposes” refused to
produce the documents at issue, by only agreeipgoduce them if ty are labeled with
the restrictive “Attorneys’ Egs Only” designation. Plaintiff argues that the protective
order is sufficient to protect Charter’s irget in confidentiality, and that Charter’s
concerns regarding wether Plaintiff will honor therotective order are unfounded.
Plaintiff contends that the Court’s powerdanction Plaintiff will assure his compliance
with the existing protective order, and tliatng the more restrictive designation would
prevent Plaintiff's attorneys from conferrimgth their clientabout the documents’
contents, or from questioning fact witnesabsut the information in the documents.

DISCUSSION

Attorney-Client Privilege

“Parties may obtain discovery regarding aonprivileged matter that is relevant
to any party’s claim or defenseFed. R. Civ. P. 26(b)()1 The federal attorney-client
privilege affords a client the right tofuse to disclose “communications between
attorney and client made for the purpose of obtaining legal adviay’v. Anheuser-
Busch Cos., 791 F. Supp. 2d 672, 674 (E.D. Mo120. Similarly, Missouri’'s attorney-
client privilege “prohibits the discovery ocbnfidential communications, oral or written,
between an attorney and his client with refee to litigation pending or contemplated.”
Sate ex rel. Koster v. Cain, 383 S.W.3d 105, 116 (M&t. App. 2012). Under both
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Missouri and federal law, the party assertimg privilege has the burden of proof to
demonstrate that the privilege &pp to the documents at issugee In re Advanced Pain
Ctrs. Poplar Bluff v. Ware, 11 F. Supp. 3d 968,73 (E.D. Mo. 2014)Sateex rel. Ford
Motor Co. v. Westbrooke, 151 S.W.3d 364, 367 (Mo. 2004).

In the context of corpate attorney-client communications, the United States
Supreme Court has clarified that the pege applies when: (1) the document or
communication was provided by agents of¢bgoorate client to counsel, acting as
counsel, at the direction of their corporatperiors; (2) the information was necessary
for the provision of legal advice; (3) theeanys were aware that their communication was
made for the purpose of obtaining legdViae for the corporation; and (4) the
communication was treated as confidenttade Upjohn Co. v. United Sates, 449 U.S.
383, 394-95 (1981).

Here, the Court need not address whetib@eral or state law governs Charter’'s
assertion of privilege in this case, as @wurt finds that Charter has not met its burden
under either law to show that the privilegg@kgs to the documents at issue. Charter has
failed to show that the incident report waeated to obtain legal advice, and that the
corporate agents involved knelaat the document was prepdrso that Charter could
obtain such advice. Both Missouri aneé thighth Circuit agree that a corporate
document is not protected by the attorney-clgmntilege solely beazse an attorney was
one of its recipientsSee, e.g., Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 602
(8th Cir. 1977) (en banc) (“In order for thayplege to be applicdb, the parties to the
communication in question must bear thetreteship of attorney and client. . . . A
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communication is not privileged simply becaitse made by or to a person who happens
to be a lawyer.”)Bd. of Registration for Healing Artsv. Spinden, 798 S.W.2d 472, 476
(Mo. Ct. App. 1990) (holding that ineluse counsel’'s “mere involvement in the
investigation does not shield the inveatige reports from discovery”). The Court
recognizes that information of this typeuld be privileged if it was communicated to
counsel for the purpose of obtaining legdiae, but Charter has not met its burden to
establish such facts in this case.

Charter’s reliance oGeller, 2011 WL 5507572, for thproposition that the
incident report is privileged is unpersuasiva that non-bindig case, unlike here, the
documents at issue (the defendant’s irdemvestigative documents concerning the
plaintiff's complaint that she was subjectedatbostile work envanment) were created
by the defendant’s corporate compliance officer only after the defendant had received a
notice from the plaintiff's counsel that tpé&intiff was bringing claims against the
employer for sexual discrimination and harassment, and after the defendant had retained
counsel as a resultd. at *2-3. In this case, unlik@eller, the incident report was not
prepared in response to any pending litigateorg the Director of Human Resources who
prepared the report did so as an age@lwdrter's entire cograte compliance team,
rather than a single defenstorney as was the caseGaller. Therefore, the Court
finds that the attorney-client privilege doeg apply to either th&thicsPoint complaint

or the incident report.



Work Product Privilege

“Historically, a lawyer'smental impressions, conslons, opinions, and legal
theories have been afforded substantiatgution in order to secure the lawyer’s
effective advocacy and representatiomisfor her clients’ interests.In re Grand Jury
Proceedings, G.S, F.S, 609 F.3d 909, 916 (8th Cir. 201@ye, Circuit J., concurring in
part and dissenting in part)it@ion omitted). This doctrifeprotects from discovery
materials “prepared in anticipation for litigationfor trial.” Fed. R. Civ. P. 26(b)(3).
There are two types of protected work pradudon-opinion workproduct is only given
gualified protection, and “is generally discoakle upon a showingf substantial need
and an inability to secure the substantial eglant of the materials by alternate means
without undue hardship.Tn re Grand Jury Proceedings, 609 F.3d at 913 (citation
omitted). Opinion workproduct, “which encmpasses a lawyer’s opinions, conclusions,
mental impressions, and ledgheories,” is afforded “sugdtantially more protection.d.

The mere possibility that litigatn may result is not sufficient to trigger the protection of
the work product doctrineSee Diversified Indus., Inc., 572 F.2d at 604. As with claims
of attorney-client privilege, the party claing protection under this doctrine bears the
burden of establishg that it exists.See Hickman v. Taylor, 329 U.S. 495, 512 (1947).

In this case, it is undisputed that theident report containso opinions or mental
impressions of Charter’s attorneys. Anddacussed above, it appears to the Court,

based on the record before it, that theuthoents in question were not prepared in

3 This Court applies federal law to disesiinvolving the work product doctrine.

See PepsiCo, Inc. v. Baird, Kurtz, & Dobson LLP, 305 F.3d 813, 817 {8 Cir. 2002).
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anticipation of litigation, but were rather geated in the ordinary course of Charter’s
business. Indeed, Charter makes clearttreEthicsPoint reporting system, and the
process of investigating claims made witthis system, were part of an ongoing
compliance program institutdény Charter. Though it is alwa possible that internal
corporate complaints may result in littgan, such speculative possibilities are

insufficient to establish thélhe documents were preparedamticipation of litigation.
Moreover, even if the work product doctrine did apply, the Court finds that Plaintiff has
sufficiently showed his substantial need documents, which may demonstrate that
Defendants have a history okdriminating or retaliating in a similar fashion to what
Plaintiff alleges here, and that Plaintiffdwao other means to obtain these documents.
Therefore, the Court finds that the EthicsPoint complaint and Charter’s incident report
are not protected from discovery by the work product doctrdee Diversified Indus.,

Inc., 572 F.2d at 604 (finding that there waswork product immunity for documents
prepared in the ordinary course of businessyg v. Sears, Roebuck and Co., No. 3—13—
CV-402-S, 2014 WL (192270, at *2 (W.D. Ky. Mar. 1£2014) (holding that incident
reports were not prepared in anticipation of litigation because they were prepared as part
of general policy to record alleged inciderdther than specificallin anticipation of
litigation).

“Attorneys’ Eyes Only” Designation

Requiring an “attorneys’ eyes only” dgsation is a “drastic remedy given its
impact on the party entitled toghnformation,” in that it pgvents a party from reviewing
documents with counsel, asdn hamper the ability of thgarty to present his or her
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case. See Ragland v. Blue Cross Blue Shield of N.D., No. 1:12-CV-80, 2013 WL
3776495, at *1 (D.N.D. June 25, 20189¢ also Sillington v. Activant Solutions, Inc.,
No. 4:09CV673MLM, 2009 WL 852804, at *7 (E.D. Mo. Nowl7, 2009). Therefore,
“any designation of material &sttorneys’ eyes ogl should be reswed for only those
rare instances in which it is truly justified..and there is no other effective alternative.”
Ragland, 2013 WL 3776495, at *2 (collecting casessg also Scentsy, Inc. v. B.R.
Chasg, L.L.C., No. 1:11-CV-00249-BLW2012 WL 4523112, a6 (D. Idaho Oct. 2,
2012) (noting that the standaprove that afattorneys’ eyes only” designation is
necessary is “high,” and that “very few dowents need [this] designation”). Generally,
an “attorneys’ eyes only” designation isappropriate only in cases involving trade
secrets, patents, or other intellectual propeBse Ragland, 2013 WL 3776495, at *1.
Here, Charter has not shown that'Atiorneys’ Eyes Only” designation is
necessary to protect the cordidiality of the documents atsise. The protective order in
this case allows Defendants, where appiate, to designate their production
“confidential,” and thereby ensure that Bl#F cannot publish ootherwise use the
information outside the scope of this laigpn. Charter fails to show why the
“confidential” designation would be insufficieto protect the materials, other than by
alleging that Plaintiff has generally discus$esicase with coworker These conclusory
allegations, unsupported by any facts providethéoCourt, are insufficient to render this
case one of the rare ones in which an faggs’ eyes only” designation is warranted.
See Ragland, 2013 WL 3776495, at *2 (declining &mthorize an “attorneys’ eyes only”
designation where the defendardiléd to point to any specific information that is likely
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to meet the very strict criteri to show the neefibr the designation, and holding that the
designation “should not be authorized simplgdiese one of the parties would prefer that
certain information not be disded to an opposing party'3killington, 2009 WL

3852804, at *7 (refusing t@sue an “attorneys’ eyes ghdesignation which would
prevent the plaintiff from viewing the discayebecause it would inhibit the plaintiff

from presenting his case).

Therefore, the Court will order Chartergooduce the two documents without the
“Attorneys’ Eyes Only” designation, butlgect to the existing protective order as
appropriate. However, Charteill be allowed to redact the name of the EthicsPoint
complainant, to the extent it appears ahgve in the documents at issue, and as
necessary to protect the anonymity of ¢benplainant. Further, the Court cautions
Plaintiff that discussion or use of discovengrked “confidential” outside the scope of
this case will constitute a violation of this Court’s protective order and may result in the
imposition of sanctions.

CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that Plaintiff’'s motion tacompel the production of

documents without th€Attorneys’ Eyes Oty” designation iISSRANTED. (Doc. No.

60.)
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IT IS FURTHER ORDERED that Defendant Charter Communications shall

produce the requested informatias, set forth above, withiourteen (14) daysof the

52&;&64‘:4/ cf:;’
AUDREYG. Fﬁ_EISSIG
UNITED STATESDISTRCIT JUDGE

Dated this 24 day of September, 2015

date of this Order.
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