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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

OLIVER JOHNSON, )
Petitioner, ;
V. )) Case No. 4:14-cv-00239-AGF
JAY CASSADY, ;
Respondent. ;

MEMORANDUM AND ORDER

This matter is before the Court on e se petition of Missouri state prisoner
Oliver Johnson for a writ of habeasrpus pursuant to 28 U.S.&2254. On November
9, 2010, Petitioner pleadeditjy to one count of stealing a motor vehicle and was
thereafter sentenced as a prior and persisfégider to 12 years’ imprisonment. For
federal habeas relief, Petitioner claimatthis plea counsel was constitutionally
ineffective for (1) tellng Petitioner that he would receigesdit toward the service of his
sentence for the time he spent in fetlaral state custody fne January 2008 to
November 2010, and (2) not advising Petitioinat he would have to serve 40% of his
sentence before he was eligible for parole. For the reasons set forth below, federal
habeas relief will be denied.

BACKGROUND

In January 2008, Petitioner was charged with one count of stealing a motor
vehicle. Petitioner was taken into custaufythis charge and lteuntil March 2008,

when he was released omiodlo However, Petitioner was thereafter taken into federal
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custody in California on a prior federal chardeetitioner returned to St. Louis at some
point before the November 8, 201@trsetting on the Missouri charge.

On November 9, 2010, during jury sdiea, Petitioner informed the trial court
that he had reached a pleassgnent with the State. Theuwt held a plea hearing that
day. Atthe hearing, Petitioner stated thatihderstood the charged that his appointed
counsel had explained to him the elements efafiense. He stated that he had sufficient
time to discuss the charge witbunsel, that counsel hadsarered all of his questions,
and that he was satisfied with counsel'ssges. Petitioner told the court that he
understood that he was pleading guilty to a Class C felony as a prior and persistent
offender, which carried a punishment rangemto 15 years’ incarcation, and that he
agreed to accept the State’s sentencemenendation of 12 yeargicarceration.
Petitioner also stated that he understoodtti@tourt could najuarantee how much of
his sentence he would have to serve beformggbaligible for parole because that issue
was “up to the people at the DepartmenCofrections.” Finally, Petitioner stated that
his attorney had not prased him anything to gérim to plead guilty.

The court accepted Petitioner’s guilty pléading that there was a factual basis
for the charge against Petitioner and tPetitioner’s guilty plea was voluntarily and
intelligently made with a full nderstanding of the chargecaoonsequences of pleading
guilty. The same day, the cowentenced Petitioner to 18ars’ imprisonment. At the
time of sentencing, the court stated thatould “give Mr. Johnson credit for any jail

time that he’s accumulated @onnection with this case.”



State Post-Conviction Proceedings

Petitioner sought state post-conviction reliedireg the same claims raised in this
habeas petition. Post-conviction reliefsadenied by the motion court following an
evidentiary hearing held ddeptember 28, 2012.

Petitioner testified at the evidentiary hearthat, before pleading guilty, he asked
his plea counsel if he could get credit for tathe and counsel told im that he would get
such credit. Petitioner alscstdied that his plea counseéver told him that he would
have to serve 40% of his sentence beforageligible for parole, and that if he had
known that, he would not haydeaded guilty. Petitioner tifged that, at the time he
pleaded guilty, he believed that he wouldei@e credit for all of the time he spent
incarcerated since Janu&@O08, including the tim spent in federal custody, and that he
would be eligible for parole immediayel Instead, Petitioner testified that the
Department of Corrections ga him only 52 days of suaredit (for the time spent in
custody on the charge in tlease, from January to Mar2008), and told him he would
have to serve 40% of his sentelbefore being eligible for parole.

Plea counsel testified atelevidentiary hearing that Imever told Petitioner that
Petitioner would receive credit for the entire amount of time he was incarcerated from
January 2008 to November 201Blea counsel testified thia¢ did not know how much
credit Petitioner would receive but that hellcbhave told Petitioner that Petitioner would
be entitled to credit on the tine served “in this casewithout giving Petitioner any
specific amount of time that would be credited. As to how much time Petitioner would

have to serve before becomielggible for parole, plea cosel testified that he did not
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recall discussing this issue with Petitioner #mat he never informed Petitioner that he
would have to serve a certaamount of time before heas eligible for parole.

The motion court rejected Petitioner’s atai that his guilty plea was involuntary
because of ineffectivesaistance of plea counsel. With respect to Petitioner’s first claim,
the motion court noted that Petitioner statethatguilty plea hearinthat he received no
promises of any kind to duce his plea. The motion court also found credible plea
counsel’s testimony that he did not advise Petitioner that he would receive credit for a
particular amount of the time he had beaarcerated. The motion court did not find
credible Petitioner’s testimony that plea courdBrmatively misinformed Petitioner that
he would receive credit for all of the timeatthe had been incaerated, including the
time he spent in federal custody.

Regarding Petitioner’s second claim, thetion court held that neither plea
counsel nor the court had an affirmatiwastitutional duty to inform Petitioner of the
“collateral consequences” of his plea, inchglihe length of time to be served before
eligibility for parole. The motion court noted thatqmding erroneous advice about
parole eligibility could affecthe voluntariness of Petitioner'sgal, but the court held that
there was no credible evidenitgt the court or plea counsel gave Petitioner incorrect
advice regarding his parole eligibility. @ecember 17, 2013, ¢hMissouri Court of
Appeals affirmed the motion court’s decision.

In his petition for a writ of habeas caoig) Petitioner raises the two grounds set

forth above. Respondent contends that fdderaeas relief must be denied with respect



to Petitioner’s claims because the state coadgidication of these claims was legally
and factually reasonable.

DISCUSSION

Where a claim has been adjudicated omtlegits in state court, the Antiterrorism
and Effective Death Penalty Act (“AEDPAprovides that application for a writ of
habeas corpus cannot be grante@smthe state court’s adjudication:

1) resulted in a decision that was conyrtp, or involved an unreasonable
application of, clearly establish&@deral law, as determined by the
Supreme Court of the United States; or

2) resulted in a decision that was basedan unreasonable determination of
the facts in light of thevidence presented inglState court proceedings.

28 U.S.C. § 2254(d).

“[C]learly established Federal lawibr purposes of § 2254(d)(1) includes
only the holdings, as opposed to tHeta, of [the Supreme Court’s]
decisions. And an ‘unreasonable bggdion of those holdings must be
objectively unreasonable, not merelyrong; even clear error will not
suffice. To satisfy this high bar, allems petitioner is required to show that
the state court’s ruling on the claimithg presented in federal court was so
lacking in justification that there was an error well understood and
comprehended in existing law beybrany possibility for fairminded
disagreement.

Woodsv. Donald, 135 S. Ct. 1372, 1376(@25) (citations omitted).

Assistance of Plea Counsdl

The Sixth Amendment guarantees a crmhstefendant the right to effective
assistance of counseftrickland v. Washington, 466 U.S. 668,86 (1984). In the
context of a guilty plea, a tendant who pleaded guilty updine advice of counsel may

challenge the voluntariness of that plea tigio a claim of ineffective assistance of



counsel.Hill v. Lockhart, 474 U.S. 52, 56-57 (1985) (applyi8gickland to the guilty
plea context).

To show ineffective assiste@ of counsel, a habeadipener must show both that
“[his] counsel’s performance was deficiemttid that “the deficient performance
prejudiced [his] defense.Srrickland, 466 U.S. at 687%&ee also Paulson v. Newton Corr.
Facility, 773 F.3d 901, 904 (8th Cir. 2014). fi2eent performance means “that counsel
made errors so serious that counsel wasurationing as the @unsel’ guaranteed the
defendant by the Sixth Amendmen&rickland, 466 U.S. at 687. To establish prejudice
in the context of a guilty plea, a habeas pmigr must show that “there is a reasonable
probability that, but focounsel’s errors, he would inleave pleadeduilty and would
have insisted on going to trialHill, 474 U.S. at 59.

When, as here, an ineffective assistanlaim has been addressed by the state
court, this Court must bear in na that “[t]laken tgether, AEDPA an&rickland
establish a ‘doubly deferentistandard’ of review.”See Williams v. Roper, 695 F.3d
825, 831 (8th Cir. 2012) (citation omitted).idtnot sufficient for a petitioner to “show
that he would have satisfi&rickland's test if his claim were being analyzed in the first
instance.” Bell v. Cone, 535 U.S. 685, 698-99 (2002)Rather, he must show that the
[state court] applie@rickland to the facts of his case an objectively unreasonable
manner.” Id. at 699.

Here, the state courts’ determination that Petitioner failed to show ineffective
assistance of plea counsel so as to rehdgolea involuntary is fully supported by the

record and does not contravesreunreasonably apply clegrstablished Supreme Court
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precedent. With reggt to the first claim, Petitioner has failed to rebut the state court’s
credibility determination, thailea counsel never advisediBener that he would receive
credit for all of the time that he had baeoarcerated from Janua®p08 to November

2010. The Court is therefore bound by thetermination, which is supported by the

record and dispositive éfetitioner’s first claim.See Grassv. Reitz, 749 F.3d 738, 743

(8th Cir. 2014) (holding that a state ctsicredibility findingsare owed the same

deference as its factual findings, meaning that they “shall be presumed to be correct, 28
U.S.C. § 2254(e)(1), and [tipetitioner] has the bden of rebutting thipresumption of
correctness by clear and convincingdewnce”) (citatims omitted).

As to the second clainhe state court’'s conclusion that plea counsel had no
affirmative constitutional duty tsmform Petitioner about the spifics of parole eligibility
was not contrary to clearly established federal 182e Plunk v. Hobbs, 766 F.3d 760,
769 (8th Cir. 2014) (holding that althougbme state courts “have extended the
reasoning of the Supreme Court’s decisioRadilla v. Kentucky, 559 U.S. 356, 369, 130
S.Ct. 1473, 176 L.Ed.2d 284 (2010)encerning advice about deportation
consequences—to require advice about paladgoility, any such etension of the Sixth
Amendment would be a newleuof constitutional law, inapplicable on collateral
review”) (internal citations omitted). In amyent, the state couatso found that there
was no credible evidence thaea counsel gave Petitioner incorrect advice about his
parole eligibility, and Petitioner Bdailed to rebut this factudetermination. Indeed, the
record reflects Petitioner’s clear acknowledgetathe plea hearing that he wished to

plead guilty with the understding that the sentencing coaduld not guarantee when he
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would be eligible for parole. TherefgrPetitioner cannot demonstrate prejudice.
For these reasons, the Court will deny Petitioner’s claims.

CONCLUSION

The Court concludes that Petitionendt entitled to federal habeas relief.
Furthermore, the Court does not believe tleasonable jurists might find the Court’s
assessment of the proceduwakubstantive issues presented in this case debatable or
wrong, for purposes of issuing a Certifie of Appealability under 28 U.S.C.

8§ 2254(d)(2).See Miller-El v. Cockréll, 537 U.S. 322, 336 (2003) (standard for issuing a
Certificate of Appealability) (citin@dack v. McDaniel, 529 U.S. 473, 484 (2000)).

Accordingly,

IT ISHEREBY ORDERED that the petition of Oliver Johnson for a writ of
habeas corpus BENIED.

IT ISFURTHER ORDERED that a Certificate of Appealability shall not be
issued in this case.

A separate Judgment shall accomptms Memorandum and Order.

M@M

AUDREY G. FLEISSIG
UNITED STATES DISTRICT JUDGE

Dated this 8th dagf February, 2017.



