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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ARTOSKA GILLISPIE, )

Petitioner, ))
V. ; Case No. 4:1@V/-257NAB
CINDY GRIFFITH,! ;

Respondent. : )

MEMORANDUM AND ORDER

This action is before the CourhdPetitioner Artoska Gillispie Petition for Writ of
Habeas Corpus pursuant to 28 U.S§2254. [Doc. 1] Respondent filed a response to the
Petitionfor Writ of Habeas CorpugDoc. 6] The parties have consentto thejurisdiction of
the undersignetinited StatesMagistrae Judgegoursuanto 28 U.S.C. $36(c)(1).[Doc. 5] For
the reasons set forth belo@illispie’s petitionfor writ of habeas corpus will be denied.

l. Background

After ajury trial, Gillispie was convicted ofirst degreerobberyand sentenced to twenty

five years® (Resp't Ex.E at 58-6Q) The following evidence, in the light most favorable to the

verdict, waspresented at trial. An individualentered a U.S. Cellular Store, brandished a gun,

! During the pendency of the PetitidBindy Griffith became the warden Bbtosi Correctional

Center where Petitioner is incarcerated. Pursuant to Rule 2 of the Rules Goveatimgy Z254

Cases in the United States District Courts, the Respondent ssatkeoffcer who has custody.
Therefore, the Clerk of Court is ordered to &liddy Griffith as the Respondent and remove

Troy Steelés name.

2 Gillispie was also convicted of possession of a controlled substance and sentenced to one year,
to run concurrently with his sentence on the robbery count. (Resp’'t Ex. E at 58-60.)

% These facts are takesubstantiallyfrom the Supplemental Memorandum accompanyirey
Missouri Court of Appeals decision faillispie’s direct appeal. (Resp’t Ex. I.) A state court’s
determination of a factual issue shall be presumed to be correct. 28 U.S.C. § 2254.
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and forced the two employees present to give him $254 dreafe, approximately $00 from

the registers, fourell phones, and three Bluetooth heads@&tse employeegave descriptions of

the individual, theravas stoe security surveillance footage of him, and one of the employees
identified the individual as Gillispie from a photo. Police sought to locate fidisvho had a
wanted, by tracking his cell phone. Tinacking information placed Gillispie in the area of the
U.S. Cellular store approximately fifteen minutes prior to the robberiiceRocated Gillispie at

a Motel6 and discoveredtolenitems from therobbery in themotel roomwhere Gillispie was
arrested

Following his convictionGillispie filed a direct appea(Resp’'t Ex. G) His sole point on
appeal was that the trial court erred in failing to interv&responte and declare a mistrial or
issue a curative instruction when Detective Donald Steppfied that he noticed Gilispie’s
height and build were “very similar to the individual that was in the video from Cefular”
and that he “felt that we had the correct individual in custody.” The Missouri Court ob&ppe
affirmed the verdict(Resp't Ex. 1)

Following his direct appeagillispie filed apro se Motionto Vacate, Set Aside or Correct
the Judgment or Sentence pursuant to Missouri Supreme Court Rule 29.15. (Redpét Bx.
16.) Posteonviction counsel filed an amended motianguing thatppellatecounsel had been
ineffective infailing to appeal (1) th@verrulingof Gillispie’s Batson objection (2) the denial in
part of his motion to suppress evidence seized filmermotel room and (3) theoverruling of
Gillispie’s moti in limine to exclude evidence of his warrants or “wantelts.at 2632. The
postconviction motioncourt denied the motiowithout an evidentiary hearingd. at 4553.

The Court of Appeals affirme@Resp’t Ex.M.)



Gillispie thenfiled his Petition for Writ of Habeas Corpus in this courtFabruary 12
2014 [Doc 1.] The Respondent filed a response in spijom. [Doc 6] Gillispie filed a reply.
[Doc. 14.]
. Standard of Review

“The writ of habeas corpus stands as a safegagathst imprisonment of those held in
violation of the law. Judges must be vigilant and independent in reviewing petitions ferith
a commitment that entails substantial judicial resourddartington v. Richter, 562 U.S. 86, 91
(2011). “In general, if a convicted state criminal defendant can show a federal habeababurt
his conviction rests upon a violation of the Federal Constitution, he may well obtaih @f wri
habeas corpus that requires a new trial, a new sentence, or teleageo v. Thaler, 133 S.Ct.
1911, 1917 (2013). The Anrfierrorism and Effective Death Penalty Act of 1996, 28 U.S.C.
§2254 (AEDPA) applies to all petitions for habeas relief filed by state priscafégr this
statute’s dective date of April 24, 19 Lindh v. Murphy, 521 U.S. 320, 3289 (1997). In
conducting habeas review pursuant to 28 U.S.2251, a federal court is limited to deciding
whether a claim that was adjudicated on the merits in state court proceediremiltéd in a
decision that is contrary to, or involved an unreasonable application of, cleaiisbsth
Federal law, as determined by the Supreme Court, oe¢R)ted in a decision that was based on
an unreasonable determination of the facts in light of the evidence ptesetite State court
proceeding28 U.S.C. 8254(d). A determination of a factual issue made by a state court is
presumed to be correct unless the petitioner successfully rebuts the presumpboeathess
by clear and convincing evidenc8 U.S.C. 8254(e)(1).

For purposes of 8254(d)(1), the phrase “clearly established federal law refers to the

holdings, as opposed to the dicta, of [the Supreme] Court’'s decisions as of the time of the



relevant state coudecision.”Lockyer v. Andrade, 538 U.S. 63, 71 (2003). “In other words,
clearly established federal law unde2Z4(d)(1) is the governing legal principle or principles
set forth by the Supreme Court at the time theestatrt renders its decisiond. at 72. To
obtain habeas relief, a hasepetitioner must be able to point to the Supreme Court precedent
which he thinks the state courts acted contrary to or unreasonably apBoithdeit v. Norris,

459 F.3d 849, 853 (8th Cir. 2006).

A state court’s decision is “contrary to” clearly estslid Supreme Court precedent “if
the state court either ‘applies a rule that contradicts the governing law seinf¢8bpreme
Court] cases’ or ‘confronts a set of facts that are materially indistimgjolis from a decision of
[the] Court and neverthelesarrives at a result @grent from [the] precedent.”Penry v.
Johnson, 532 U.S. 782, 792 (2001) (citingilliams v. Taylor, 529 U.S. 362, 465106 (2000)).

A state court decision is an unreasonable application of clearly establisbeeim® Court
precalent if it correctly identifies the governing legal rule but applies it unreakotmathe facts

of a particular prisoner’'sase.ld. (citing Williams, 529 U.S. at 40408). “A federal habeas
court making the unreasonable application inquiry should ak&th&r the state court’s
application of clearly established federal laxs objectively unreasonablé?enry, 532 U.S. at
793. “A state court decision involves ‘an unreasonable determination of the facts in ligat of
evidence presented in the statertquoceedings,” 28 U.S.C.Z54(d)(2), only if it is shown
that the state court’'s presumptively correct factual findings demot support in the record.”
Evanstad v. Carlson, 470 F.3d 777, 782 (8th Cir. 2006). A “readiness to attribute error is
inconsistent with the presumption that stateirt® know and follow the law.Woodford v.
Visciotti, 537 U.S. 19, 24 (2002). AEDPA's highly deferential standard demands that state court

decisions be given the benefit of the douwidht.



1. Discussion

In his petition, Gillispie reasserts teaimsraised in his direct appeal and his amended
posteonviction motion. In Ground 1, Gillispreassert$is sole point on direct appeal, that the
trial court erred in failing to interverseia sponte when Deteave Donald Steppestifiedas to the
ultimate issue of whether Gillispie was in fact the robber depicted in the videGrounds 2
through 4, heeasserts the claintaised in his amended peastnviction motion that appellate
counsel wasneffective infailing to appeal (1) the overruling of GillispieBatson objection, (2)
the denial in part of his motion to suppress evidence seizedtfimmotel roomwhere he was
arrested and (3) the overruling of Gillispie’s motion in limine to exclude evidencéisf
warrants or “wanteds.”Respondent argues that Grounds Jorocedurally defaulted because the
Court of Appeals reviewed it for plain error. Respondent further argues thabtinesGould
defer to the Court of Appeals’ rulings denying all four grounds. For the follpweasons,
Gillispie’s petition will be denied.

A. Trial Court Error (Ground 1)

In Ground 1, Gillispie reasserts his sole point on direct appeal, that the trialrcedrine
failing to intervenesua sponte and declare a mistrial or issue a curative instruction when
Detective Donald Stepp testified that he noticed Gilispie’s height and build wemesimilar to
the individual that was in the video from U.S. Cellular” and that he “felt tleabad the corct
individual in custody.” Gillispie conceded that the point was not preseiviedl and the Court
of Appeals reviewed it for plain error. Respondent arguasthe Court agreghatGround 1 is
procedurally defaultedin Clark v. Bertsch, the Eiglth Circuitheld based orHayes v. Lockhart
that a “state court’s discretionary plagmnror review of [a petitioner’s] unpreserved claims cannot

excuse his procedural default,” resolviagintra-circuit panelsplit on the issue. 780 F.3d 873



877 (8th Cir. 2015). Therefore, Gillispie’s claim is procedurally defaulteGillispie has not
demonstrated adequatauseto excusehe default Coleman v. Thompson, 501 U.S. 722, 750,
111 S.Ct. 2546, 115 L.Ed.2d 640 (1991).

Even if the Court were able teach the merits dgillispie’s claim, Gillispiewould not
be entitled to relief.“[I]t is not the province of a federal habeas court to reexamine cbate
determinations on stataw questions. In conducting habeas review, a federal court is limited to
deciding whether a conviction violated the Constitution, laws, or treatie® dfrifted States.”
Estelle v. McGuire, 502 U.S. 62, 668, 112 S.Ct. 475, 480, 116 L.Ed.2d 385 (199%here a
petitionerraises the impropeadmission of testimony at trialjw]e grant habeas relief .anly if
the alleged error was so conspicuously baat ih fatally infected the trial and rendered it
fundamentally afair.” Gee v. Groose, 110 F.3d 1346, 1350 (8th Cir. 1997) (internal quotations
omitted. “In assessing whether this burden has been met, the following are of particular
importance: the freqgncy and pervasiveness of the alleged misconduct in the context of the
entire trial; the weight of the evidence supporting guilt; and whether the tria¢ jgdge a
cautionary instruction to the juryltl. (internal quotations omitted)|[T] he petitioner must show
that there is a reasonable probability that the error complained of affected tbmewt the
trial-i.e., that absent the alleged impropriety the verdict probably would have beeandiffe
Anderson v. Goeke, 44 F.3d 675, 679 (8th Cir.1995).

The Court of Appeals found that the admissionDatective Stepp’s testimony asttoe
ultimate issue of whether Gillispie was in fact the robber depicted in the videopieniyro
invaded the province of the jurfResp’'t Ex. G at §. However,the court found thahere was no
prejudice to Gillispiebecause of the “overwhelming evidence” linking Gillispie to the robbery,

including the surveillance video, the two employees’ identification of Gillispie &t amal the



fact that police discovedestolen items in thenotelroomwhere Gillispie was arrestett. The
Court of Appeals’ conclusion that the ermeas harmless entitled to deference and wasither
incorrect norunreasonable.Gillispie has not shown thélhere is a reasonabperobability that,
but for the improper admission dDetective Stepp’s testimony, the outcome of his trial would
have been differentSee Gee, 110 F.3d at 1350dénying habeas relief for “single, arguably
cumulative statement” connecting petitioner to vehiged in robberiesoting that while the
trial court failed to give a cautionary instruction, the weight of the other evidtrwely linked
petitioner to the vehicle and supported a finding of guilt). Grousdl&nied.

B. I neffective Assistance of Appellate Counsel (Grounds 2 through 4)

Next, the Court will addres&illispie’s ineffective assistance of counsel claims. “The
Sixth Amendment recognizes the right to the assistance of counsel becawggahe counsel's
playing a role that is critical to the ability of the adversanatem to produce just results.”
Srickland v. Washington, 466 U.S. 668, 687-88 (1984). “An accused is entitled to be assisted by
an attorney, whether retained or appointed who plays the role necessary to ensoeettighis
fair.” Id. To succeed in a claim “that counsel's assistance was so defective as to require reversal
of a conviction,” a petitioner must establish {iat the trial counsel’s performance fell below an
objective standard of reasonableness andh@?) this deficient performance prejudiced the
Petitioner's defese. Srickland, 466 U.S. at 68B8. “It is well established that the Sixth
Amendment guarantees the right to effective assistance of counsel onagpeet.”Cole v.
Dormire, 2011 WL 1258249, at *14 (E.D. Mo. Jan. 20, 2011) (citivgts v. Lucey, 469 U.S.
387, 396-97 (1985Ppouglasv. California, 372 U.S. 353, 357-58 (1963))The proper standard
for evaluating a claim of ineffective assistance of appellate counsel is thatrgetirfo

Strickland.” 1d. (citations omitted).



The “performance” component oftrickland requires a showing that “counsel’s

representation fell below an objective standard of reasonablesasskiand, 466 U.S. at 688.
To satisfy this prong, a petitioner must first identify the specific acts or omsssfccounsel that
are allegd not to have been the result of reasonable professional juddgdi@n90. The court
must then examine the totality of the circumstances in order to determine while¢higiehtified
acts or omissions were outside the wide range of professionallgetent assistanceltl. In
making this determination, the court should recognize that counsel is “stpreglymed to have
rendered adequate assistance and made all significant decisions in the exercise albleeason
professional judgment.ld. To satidy the “prejudice” component oftrickland, a petitioner
“must show that there is a reasonable probability that, but for counsel’'s uspo&®rrors, the
result of the proceeding would have been differdigt.at 694. Such “reasonable probabilityais

probability sufficient to undermine confidence in the outconid.”

It is important to note that “there is no reason for a court deciding an ineffective
assistance claim to approach the Hgronged] inquiry in [a preletermined] order or even to
addres both components of the inquiry if the defendant makes an insufficient showing on one.”
Srickland, 466 U.S. at 697. It is unnecessary, therefore, to prove that counsel’s performance fell
below an objective standard of reasonableness before determining the presabsence of
resulting prejudice.

“Taken together, AEDPA an@rickland establish a ‘doubly deferential standard’ of
review.” Williams v. Roper, 695 F.3d 825, 831 (8th Cir. 2012) (citiQgllen v. Pinholster, 563
U.S. 170) (2011)). “First, undegrickland, the state court must make a predictive judgment
about the effect of the alleged deficiencies of counsel on the outcome [apf®al] focusing

on whether it is reasonably likely that the result would have been different afbwsesrrdrs.”



Williams, 695 F.3d at 831 (citin@rickland, 466 U.S. at 696)). “To satisfy Strickland, the
likelihood of a different result must be substantial not just conceivalile.”Second, under
AEDPA, the Court must give substantial deference tostle court’s predictive judgmentd.
Therefore, “[s]o long as the state court’'s decision was not “contrérgléarly established
federal law, the remaining question under the “unreasonable application” clause of § 2254(d) i
“whether the state coust’determination under th8rickland standard is unreasonable, not
merely whether it is incorrectld. at 831 €iting Harrington, 562 U.S. 86 at 101). This standard

is difficult, and “even a strong case for relief does not mean the statesamntiaryconclusion

was unreasonableHarrington, 562 U.S. at 102.

In Grounds 2 through 4, Gillispie reasserts the claims raised in his amended post
conviction motion, that appellate counsel was ineffective in failing to appedle(dyerruling of
Gillispie’s Batson objection, (2) the denial in part of his motion to suppress evidence seized from
the motel room where Gillispie was arreste@nd (3) the overruling of Gillispie’s motion in
limine to exclude evidence of his warrants or “wantedBlie Court will address each claim in
turn.

i Batson Objection (Ground 2)

Under Missouri law, 8atson objection consists of three steps:

First, the defendant must raiseBatson challenge with regard to one or more

specific venirepersorstruck by the state and identify the cognizable racial group

to which the venireperson or persons belong. The trial court will then require the

state to come forward with reasonably specific and clearnmagtal explanations

for the strike® See Batson, 476 U.S. at 98 n. 20, 106 S.Ct. at 1724 n.Qfe v.

Jackson, 809 S.W.2d 77, 81 (Mo.App.1991). Assuming the prosecutor is able to

articulate an acceptable reason for the strike, the defendant will then retsavto

that the state's proffered reasons for the strikes were merely pretextulahatne

strikes were racially motivated&ee Antwine, 743 S.W.2d at 64Jones v. Jones,
938 F.2d at 844.



Sate v. Parker, 836 S.W.2d 930, 939 (Mo. 1992). Here, trial counsel objected to the
prosecutor'suse of aperemptory strike to strike the only remaining African American member
of the venie panelJuror No. 18. (Resp’t Ex. B at 74.) In response pitoseutor statedhat he
struck Juror No. 18because havas concerned that she had not been paying attention and
becausesheadmitted tchaving pled guiltyto a crimeld. When asked by the trial court whether
she had any prior arrests, charges or convictions, Juror No. 18 disclosed that shenhad bee
arrestedor not paying traffierelatedfines andhadpled guilty to passing a bad check in 2001 or
2002, and that her license was currently susperidedt 6668. She stated that she had not
heard the question when asked by the prosedatat 66.

Thetrial court felt thatJuror No. 1&ad been lesthan forthcomingabout her conviction
and suspended licensamd noted that the prosecutor struck two similarly situated-Afoican
American male panel members who admitieely had been charged withimes.Id. at 7576.

The court found that the state had met its burden of proffering aneateal reason for the strike.
Id. Trial counsel then objectexh the grounds thauror No. 18 had been honest avaks able to
get to court despite her suspended liceide.Counsel did not object on the grounds that the
prosecutor’s proffered reasons were pretextual. Appellate counsel did not Appeal tourt’s
overruling of Gillispie’sBatson objection.

Both the postonviction motion court and the Court of AppedéniedGillispie’s claim
thatappellate counselas ineffective in failing to appeal the overruling of Batson objection,
reasoning thaMissouri appellate courts have refused to review dhgument that a strike was
pretextual whert is raised for the first time on appeal. (Resp’'t Ex. M at 5; Resp’t Ex49.at
The Court of Appeal$ound that evenif the argument had been presery&illispie would not

have prevailed. (Resp’t Ex. M at)6.°Appellate counsel is expected to winnow the issues on

10



appeal to highlight the most meritorious issues and eliminate the sure |&@es.2011 WL
1258249, at *14 (citinglones v. Barnes, 463 U.S. 745, 7552 (1983);Gee, 110 F.3d at 1352;
Pollard v. Delo, 28 F.3d 887, 889 (8th Cir. 1994)). “An attorney's decision not to raise an
unwinnable issue on appeal is an important strategic decision in competent appedatey
and does not constitute ineffective assistance of appellate couxs€lord v. Norman, 2012
WL 1080925, at *16 (E.D. Mo. Mar. 30, 2012) (citations omitted)aus, “[i]f an issue an
appellate attorney failed to raise on appeal is not meritorious, then appellaseiccannot be
considered ineffective for having failed to argue thatie on appealCole, 2011 WL 1258249,
at *14 (citations omitted).Appellatecounsel’sdecision not to appeain unpreserved claithat
the Court of Appeals determined wouhdve failedeven if it had been preserved does not
constitute ineffective assanceof counsel The decision of thestate courton this issuas
entitled to deference and was neitim@orrectnor unreasonable. Ground 2 is denied.

ii. Motion to Suppress (Ground 3)

Gillispie filed a motion to suppress evidence seized ftloemotel room wherehe was
arrestedarguing thathe warrantlessearch and seizure were unlawii®esp’t Ex. E at 1112.)
Under the plain view doctrinayhen an officer is “lawfully located in a place from which the
object can be plainly seer@nd “its incriminating character [is] ‘immediately apparent,” law
enforcement may lawfully seize the object without a warrdotton v. California, 496 U.S.
128, 13637, 110 S. Ct. 2301, 2308, 110 L. Ed. 2d 112 (19@@ioting Coolidge v. New
Hampshire, 403 U.S. 443, 466, 91 S. Ct. 2022, 2038, 29 L. Ed. 2d 564 (19Thpre was no
dispute that law enforcement had a right to erber motel room to arresGillispie on
outstanding warrants from other jurisdictio(Resp’t Ex. E afi4.) Testimony at thguppression

hearing established that Gillispie was a suspect in a rash of robbecetutzr phone stores in

11



St. Louis County, had warrants out for his arrest, was wanted for a robbery involving aghooti
at aFlorissant convenience store, and had@nfewarrant for child support. (Resp’t Ex. A at 2,
4-5,11-12.)

Gillispie argued that, with the exception of marijuaedzedfrom the motel room the
other items were not apparently incriminating and therefore the plain view doctrine did not
apply. Resp’t Ex. E at 14.)At the suppression hearinBetective Stepp testified that he had
viewed the surveillance video and was aware thasulspect had left with an orangd &T bag
full of cell phones and Bluetooths, along with some U.S. currency. (REsp’A at 6.) He
testified that when he enterdte motel room he could see the entire rooaxceptthe toilet area
of the bathroomandthat herecognized the AT&Tbag, saw some phones in it, sawvad of
currency on the nightstandndrecognizedhe suspect’slothing including a Fila jacketd. at
8-10, 19, 22-23.

The crime scene technician who procesthedseized evidengeOfficer Robert O’Neal,
confirmedthat the AT&T kag, currencyand Fila jacket wer@ plain view and testified thathe
cell phones could be seen through the AT&T laagl that he discovereddditional currency
inside the Fila jacketd. at 2835. Officer O’Neal further testified as to various electosnand
personal item# plain view Id. He described dlack and white paper bagth the words “Man
of Fashion”on it that containedhree cell phones, a pair of boots, ahd ID, social security
card and birth certificatef a Mr. Hendersomas well asa separate bag that contained seventeen
pairs of whitesocks Id. Finally, Officer O’Nealtestified thata pellet gun and air cartridgeere
found under a mattress the motel roomld. at 34. Thetrial courtsuppressed theweapon and

ammunition, butleniedGillispie’s motion in all other respectd®kesp’tEx. E at21.)

12



At trial, when the state introduced evidence seized frormibtelroom and photos of the
evidence, trial counselffirmatively statedthat she had no objection. (Resp’t Ex. B at 1805
Resp’t Ex. C at 21:95.) Appellate counsel did not appeal the trial court’s denial in part of
Gillispie’s motion to suppress.

Both the postonviction motion court and the Court of Appeals denied Gillispie’s claim
that appellate counsel was ineffective in failing to appeal theldenpart of his motion to
suppressfinding that the evidence was lawfully seized because it was in plain view of law
enforcement(Resp’t Ex. M at 78; Resp’'t Ex. J at 480.) The Court of Appealturtherfound
thatthe claim waffectivelywaived beause trial couns@nnounced no objectidn admission
of the evidence at trial. (Resp’'t Ex. M at 7.)

This Court disagrees with the conclusion that, with the exception of the weapon and
ammunition,all of the evidencavasin plain view. There was no evidence presented at the
suppression hearing to suggest that the Man of Fashion bag or the bag contairongstheese
apparently incriminating. In addition, while the bags themselves were m\p&aw, there was
no evidece presentedhat their contents were in plain viewndeed, the evidence pesdged at
trial established that th®, social security cardand birth certificatéor a Mr. Hendersom the
Man of Fashion bag were found at the bottom of the bag and that law enforcement had to open
the bag containing the socks in order to retrieve its contents. (Resp’'t Ex. C at 233, 240.)

Nevertheless, the issue befdahgs Court is not whether the evidence should have been
suppressed, but whether appellate counsel wagatiek in failing toappeal the denial in part of
Gillispie’s motion to suppress and, more precisely, whether the decision ofttheatds in that
regard was incorrect or unreasonablée Court of Appeals found that the point “merit[ed] little

discussion” given that trial counsel announced no objection to admissithre evidencet trial
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and “[a] defendant may not take advantage of self-invited error.” (Resp’t Ex7N @his Court
notes thatounsekpecificallyannounceaho objection tadheadmission of photos of the contents
of the Man of Fashion bag and the bag containing the socks. (Resp't Ex. C-40.233
Therefore, as the Court of Appeals held, the claim was waived. As set forth abovetappell
counsel is not required to raise Am@ritorious claims. The decision of the state courts on this
issueis entitled to deference and was neither incorrect nor unreasor@tdend 3 is denied.

iii. Motion in Limineto Exclude Warrants or Wanteds (Ground 4)

Gillispie filed a motion in limingo exclude evidence of warrardgr “wanteds” for other
crimes and/or jurisdictions as prior bad act evidence. (Resp’t Ex. E atT2fe)trial court
overruled the motion on the grounds that the state could intraliate evidenceéo provide a
narrative abutthe circumstances @illispie’s arrest. (Resp’'t Ex. B at 2.) The prosecutor stated
that he would “obviously” “stay away from what they are fdd’ At trial, Detective Stepp
testified that Gillispievas arrested because “[h]e had felony warrants and wantddat’173.
Trial counsel did not object to the testimohy. There was no mentiaat trial of the basis for
thewarrants and wantedsAppellate counsel did not appeal the overruling ofispie’s motion
in limine.

Both the postonviction motion court and the Court of Appeals denied Gillispie’s claim
that appellate counsel was ineffective in failing to appeal the overmilihig motion in limine
(Resp’'t Ex. M at 911; Resp’t Ex. J at 51 The postonviction motion court found that
admission of the testimony was proper in accordance Statle v. Campbell, 147 S.W.3d 195,
206 (Mo. Ct. App. 2004) anftate v. Sanders, 761 S.W.2d 191, 192 (Mo. Ct. App. 1988)
(Resp'’t Ex. J at 51.)The Caurt of Appeals found thabecause trial counsdld notobjectto the

testimony the claim was not preserved and wotlldreforehave been subject to discretionary

14



plain error review. (Resp’'t Ex. M at 9.) The court furtfmimndthat it would have decled to
exercise sucheview because it agreed with the pasiviction motion court that the testimony
was admissibleinderCampbell andSanders. I1d. at 1611. As set forth above, appellate counsel
is not required to raise nanmeritorious claims. Appellatecounsel’s decision not to appeal an
unpreserved claim that the Court of Appeals determined it would have declined to deesw
not constitute ineffective assistance of counsel. The decision of the stateocothis issueas
entitled to defeence and waseitherincorrectnor unreasonable. Ground 4 is denied.
V. Conclusion

Based on the foregoing, the Court finds t@dtispie’s request for relief pursuant to 28
U.S.C. 82254 should beenied Further, becaus@illispie has made no showing of denial of a
constitutional right, the Court will not issue a certificate agfpealability. See 28 U.S.C.
8 2253(c)(2);Tiedeman v. Benson, 122 F.3d 518, 522 {8 Cir. 1997).

Accordingly,

IT IS HEREBY ORDERED the Petition for Writ of Habeas Corpus pursuant to 28
U.SC. § 2254 iDENIED. [Doc. 1]

IT ISFURTHER ORDERED that a separate judgment will be entered this same date.

IT ISFURTHER ORDERED that, for the reasons stated herein, any motioArtgska
Gillispiefor a Certificate of Appealability will bBBENIED.

Dated thi29thday ofMarch, 2017.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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