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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN K. PERRY, )
Petitioner, ;
V. )) Case No. 4:14-cv-00279-AGF
UNITED STATES OF AMERICA, ))
Respondent. ;

MEMORANDUM AND ORDER

This matter is before the Court ortiBener John K. Perry’s motion under 28

U.S.C. 8§ 2255 to vacate, set aside, or cotiecsentence. On Felary 28, 2012, a jury
convicted Petitioner of four counts of willfilcome tax evasion imolation of 26 U.S.C.
§ 7201, for failing to report and then conceglkickbacks received from vendors of Ford
Motor Company during each of the 2001 thro@§04 tax years. This Court sentenced
Petitioner to 51 months in pas. On May 6, 2013, the EighCircuit Court of Appeals
affirmed the conviction and sentenddnited Statesv. Perry, 714 F.3d 570 (8th Cir.
2013).

Petitioner now moves to set aside hisvaotion and sentencasserting four

grounds of ineffective asstance of defense counsahd one ground of prosecutorial

! Although Assistant Federal Pubbefender Thomas Flynn represented

Petitioner at his initial appearance and igmeent, Petitioner thereafter retained

Timothy Dempsey, referred to herein as “defense counsel,” and Dempsey replaced Flynn
as Petitioner’s counsel after arraignment amdugh the filing of pretrial motions, trial,
sentencing, and appeal. Sometime afterappeal, Petitioner retained new counsel,

Kevin Schriener, to represent himdannection with thi§ 2255 motion.
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misconduct. Petitioner claims that defense celmsas ineffective in (1) failing to seek
to exclude or limit “unnecessary and urlfaprejudicial details” of Petitioner’s
involvement in the kickbackcheme that was the source of Petitioner’'s unreported
taxable income; (2) failing to seek tookxde Petitioner’s ex-wife Tamara (“Tammy”)
Perry’s testimony based on the marital edeftial communications privilege; (3) failing
to impeach the credibility of kkey government witness, IRS Special Agent Julie Ricchio;
and (4) misadvising Petitionduring the plea baegning stage. For his claim of
prosecutorial misconduct (Ground Five), Petier claims that the prosecutor knowingly
elicited the false testimony of a witness, and failed to codefeinse counsel’'s mistaken
impression that money seizBdm Petitioner in a separaterttiforfeiture action could be
used to pay Petitioner’s restiion liability in this case.

On January 30, 2016, the@t held an evidentiaryearing on Petitioner’s claims
of ineffective assistance of counsel durihg plea bargaining stage (Ground Four).
Petitioner was represented by private courseriener, at the evidentiary hearing.
Based on the entire record, and having hadportunity to observe and evaluate the
demeanor of the witnesses at the imggarPetitioner’s motion will be denied.

BACKGROUND

Criminal and Civil Forfeiture Proceedings

On August 16, 20Q65pecial Agent Ricchio, witthe IRS Criminal Investigation
Division, executed a search warrant to sbdetitioner’s resideean Vermillion, Ohio.
The search warrant was bedsmn allegations by Tammy Permypd Thomas Moore, an

employee of Ford vendor Thomas Buskat tRetitioner received kickbacks from Buske
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while Petitioner was employed as the Mateti&llanning, and Logistics Manager at
Ford. During the search, &ihio interviewed Petitioneand informed him that the
search was being condudtbecause the government believed that Petitioner was
involved in a scheme in which he usedpusition at Ford to approve fraudulent invoices
from one of Buske’s companies. Petitionenidd involvement in any such fraudulent
invoice scheme and denied receiving caghants or kickbacks from Buske. Also
during the search, federal agents seizedrakt@ut sheets” from a safe in Petitioner’s
house. These cut sheets appddo be handwritten ledges§ payments from Buske.
Meanwhile, in the Eastern District @fisconsin, the government seized
approximately $660,000 from Petitioner's TD Ameritrade account and initiated a
separate civil action in Janua2907, in the United States Drist Court for that district,
to forfeit the funds as proceée of a money laundering@spiracy involving Petitioner
and Buske.See United States v. Approximately $659,990.83 in U.S. Currency in TD
Ameritrade Account Ending in 0902 Held in the Name of John K. Perry, No. 2:07-cv-
00264, Order Granting Motioto Stay (E.D. Wis. Ma 20, 2008). Petitioner was
represented by a different attorney in the Wisconsin civil forfeiture action.
Petitioner was indicted in this Court bfarch 24, 2011, on fowounts of willful
income tax evasion in vidian of 26 U.S.C. § 7201, fdailing to report and then
concealing kickbacks receivé@m Ford vendors during each the 2001 through 2004
tax years. A superseding indictment wasmeed on July 14, 20, charging Petitioner
with the same four counts but adding allegadi that the alleged offenses continued until

August 16, 2006. Each counitthe superseding indicent charged that Petitioner
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willfully attempted to evadeaxes by preparing and filirgfalse and fraudulent income
tax return for the tax year msue, “and by making falstatements to an IRS Special
Agent regarding income.”

On May 27, 2011, an evidentiary hearing was held on Petitioner’s pretrial
motions, including a motion to dismiss the indictment based on the statute of limitations,
before Magistrate Judge Frederick Buckl&pecial Agent Ricchio testified on behalf of
the government, and Petitioner testif@dhis own behalf, garding Petitioner’'s
statements during the August P®06 search and interviewAs relevant to Petitioner’s
§ 2255 claims, Ricchio also answered theegoment’s questions about how the search
was conducted. Ricchio testifl that approximately 13 federal agents were present with
her during the search, butatishe did not recall any local police being present. She
further testified that she did not frisk Padrier during the search and that she did not
observe Petitioner being friskéy any other agents.

The Court adopted the Magistratelda’s Report and Recommendation to deny
the motion to dismiss updmding that, if the governmemtas able to prove at trial that
Petitioner made false statemetdsRicchio during the Augudi6, 2006 interview, those
false statements would constitute affirmatacts of evasion rendering the criminal
charges timely filed within thsix-year statute of limitations.

Trial commenced oRebruary 21, 2012. At no point during the trial did

Petitioner indicate a desire to reinitiate pigscussions. At trial, the government

2 The trial concluded before the Urdt8tates Supreme Court’s decisiontafier

v. Cooper, 566 U.S. 156 (2012) arMissouri v. Frye, 566 U.S. 133 (2012), and thus, no
4



introduced evidence th8uske paid Petitioner substantkatkbacks in the form of cash
and indirect payments for his role in varsowaudulent schemes. The government also
introduced the cut sheets foummdPetitioner’s safe, which domented the kickbacks. In
addition to the payments and kickbacks frBaske, the governmeiritroduced evidence
that Petitioner pressured the owners afdReendor Syms Trucking, Floyd and Susan
Wright, to buy Petitioner a truck, to payrfa cruise, and to pay Petitioner $10,000 to
$20,000 per month, to keep their contraith Ford. The monthly payments were
disguised as “consulting fees.” The govaant introduced evihce that Petitioner

failed to report the above-noted kickbacks ariles as income on his tax returns for the
2001 through 2004 xayears, except for the paymedisguised as consulting fees.

Specifically, on direct examination, TammRgrry testified that Petitioner received
money from the Wrights even though Petitiopsovided no congdting services to the
Wrights’ company. Tammy Perry testifiltht Petitioner and the Wrights had a falling
out and agreed to end their relationshifihihe Wrights payindPetitioner $200,000 in
four $50,000 installments.

Tammy Perry also testified that she deposited cash Petitioner received from Buske
in a joint bank account ownday Petitioner and her, in deposiéss than $5,000, at
Petitioner’s direction. She testified thatdke purchased a Jagwand Lincoln Aviator
for the couple, paid for arddition to the couple’s home lrake St. Louis, Missouri, and

made the down-payment and mortgage paysion two homes for the couple in

colloquy was held prior to trial regang) the parties’ plea negotiations.
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Colorado, which were eventiyaquit-claimed to Petitioner fono consideration. She
further testified that the home the couplened in Breckenridge, Colorado was not
investment property, as Petitioner had telderal agents, and that Petitioner created
fictitious promissory notes to disguise Buske’s payments as loans. Finally, she identified
Petitioner's handwriting on the cut shettken from Petitioner's safe. On cross-
examination, Tammy Perry acknowledgedttbhe had signed a proffer letter which
provided that the government could no¢ irer testimony in a prosecution against her.

The government also called David Seibe @ Buske’'s employees, as a withess.
Seib testified on direct examination thahile working for Bigske, Seib sometimes
submitted inflated bills to Petitioner at Fqudr Petitioner’s request. Seib recounted one
instance at some point between the year$ 200 2002, when Segubmitted an invoice
for approximately $2 million t&2.4 million to PetitionerSeib initially submitted the
invoice for a lower amount, but Petitioner instructed Seib to review and resubmit the
invoice at the higher amount. Consedterseib and another employee of Buske
created false documentationdaresubmitted the invoice tite higher $2 million to $2.4
million amount that Petitioner requested.ibSaso identified Petitioner’'s handwriting on
the cut sheets.

On cross-examination, whesked by defense counseletiier he previously told
federal agents, during a February 2009 intevyilat he had not prepared or instructed
anyone to prepare false invoices while emgpld by Buske, Seib atd not recall doing

so. Seib also denied signing a proffer letbeit on redirect, after the government showed



him a copy of his signed proffer letter, Satknowledged that he had signed a proffer
letter but stated that he had forgotten doing so.

Floyd Wright, co-owner of Syms Truckinglso testified as a witness for the
government. Wright recounted how after Syhnscking obtained a contract to provide
services to Ford, Petitionerkasl Wright to pay for Petitiomeand Petitioner’'s son to go
on a cruise, and also askedig¥it to buy Petitioner a pickugpuck. Wright further
testified that he paid Petitioner $10,006&9,000 a month in “consulting” fees, even
though Petitioner never provideay consulting servicedlright testified that he
provided these payments and gifts becaussdseintimidated by Petitioner and afraid of
losing Ford’s business. Wrigtdstified that he eventualfgreed to end his relationship
with Petitioner by paying Rigioner $200,000 in four $5000 installments.

Finally, the government called Spedfaent Ricchio to testify on matters
including the tax loss computation and the exien of the search warrant on August 16,
2006. Ricchio recounted her interviewthvPetitioner, in which Petitioner denied
involvement in a fraudulent scheme agaksitd, denied receing any cash payments
from Buske, and stated that any payment Busiade toward the purchase of Petitioner’'s
home was, in fact, for a joint investment. Riicchlso testified thashe did not recall any
county sheriffs at the searblt that local police wenaotified of the search and a
uniformed police officer was prest when the federal agentsaheaentry. In response to
guestioning as to whether Petitioner was friskgne of the federal agents, Ricchio

testified: “That could be, yes.”



After closing arguments and as partloé final jury instructions, the Court
instructed the jury tha&eib and Tammy Perry each received a promise from the
government that their testimony would notused against them in a criminal case, and
that whether the testimony of those weisses may have been influenced by the
government’s promise was ftre jury to determine.

On February 28, 2012, theryureturned guiltyerdicts on all four counts. At
sentencing, the Court determined that the satyi guidelines sentemg range was 51 to
63 months, and on May 32012, the Court sentencediiener at the low-end of the
guidelines, to 51 months in prison, to bé#dwed by 36 months ofupervised release.

As a condition of supervised release, then€ordered Petitioner to pay restitution to the
IRS in the amount of $92802.75, constituting $57&26 in unpaid taxes and
$348,376.75 in interest. bioing so, the Court reject@&ktitioner’'s argument, raised by
defense counsel in objection to the presergenvestigation report (“PSR”), that interest
should not be added tbe restitution order.

The Court also heard arguntem the issue of wheth#ére seized funds from the
Wisconsin civil forfeiture aton could be applied toffset Petitioner’s restitution
liability. Ultimately, the Courteclined to address the igshecause the civil forfeiture
action was still pending at that time, andsash, it was unclear whether the seized funds
would ultimately be forfeited ah if so, whether and to vat extent they would be
distributed to victims of Petitioner’s fudulent schemes or be retained by the

government. However, the Court ordered thatause the seized funds were being held



In an interest-bearing accouat)y interest ultimately retagal by the government would
offset the interest portion of B&oner’s restitution obligation.

On direct appeal, Petitioner argued that @ourt erred in denying certain of his
pretrial motions. Petitioner also argued thigtobjections to the tax loss computation
should not have been overrujedat his sentence was objectively unreasonable; and that
the restitution order was inappragie. In an opinion issuezh May 6, 2013, the Eighth
Circuit rejected these arguments, and affirmed Petitioner’s conviction and sentence.
United Satesv. Perry, 714 F.3d 570 (8th Cir. 2013)Vith respect to Petitioner’s
challenge to the restitution order, the EighthcGit affirmed the inalsion of interest.

The Eighth Circuit alsagreed with this Court that thesue of whether the seized funds
could offset Petitioner’s restitution liabilityould not be determined until the final
resolution of the civil forfeiture action, at wh time “the district court [would] retain
authority to modify the amount ofsttution as may be appropriateld. at 578-79.

On January 22, 2014, Petitioner, throlgh attorney in te Wisconsin civil
forfeiture action, entered a “Stipulati for Compromise $tement” with the
government in that action, in which the fies agreed that $2482.36 of the seized
funds would be applied towatHe restitution owed in Petitioner’s Missouri criminal
case. (Doc. No. 8-2 at 1-4.)

M otion to Vacate

As noted above, Petitioner now asserts fpounds of ineffective assistance of

counsel and one ground ofogecutorial misconduct.



For Ground One, Petitioner argues that defense counsel was ineffective for failing
to seek exclusion of, or a limiting insttian with respect to, “unfairly prejudicial
details” of Petitioner’s involvement in schentke government used to prove the source
of Petitioner’s unreported taxable incomrecluding Wright'stestimony regarding
Petitioner’s intimidation tactics.

For Ground Two, Petitioner argues that defense counsel was ineffective for failing
to seek to exclude Tammy Perry’s tesimg on the ground thauch testimony was
protected by the martial confidential commeations privilege. Specifically, Petitioner
argues that defense counsel should have sought to exclude Tammy Perry’s testimony
regarding the Wrights’ and Buske’s caslymants to Petitioner, Buske’s purchase of
vehicles and homes for the couple, Petitioneosduct in disguising Buske’s payments
as loans, and identification of the handwagtion the majority othe cut sheets as
Petitioner’s’

For Ground Three, Petitioner argues tthefense counsel was ineffective for
failing to impeach Special Agent Ricchio dugitrial with her prior testimony during the
May 27, 2011 motion to suppress hearigt Petitioner was not frisked during the
August 2006 search of his home, oc#dl witnesses who would have contradicted
Ricchio’s testimony that there was no localig® presence during the search. Petitioner
argues that if defense counsel had discredRiedhio’s testimony in this regard, the jury

would not have believed Ricais testimony that Petitioner tito her during the August

3 Petitioner points to additional examptdsTammy Perry’s allegedly objectionable

testimony in his reply brief.
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16, 2006 interview (the last affirmative aftevasion necessary to bring the criminal
charges within the statute of limitations)daat least some of the counts against him
would have been time barred.

For Ground Four, Petitioner argues thaedse counsel was ineffective during the
plea negotiation stage, by (a) informing Petigr that the funds seized in the civil
forfeiture action could be usedpay restitution in his criminal casand that Petitioner
would not owe interest on amgstitution ordered; (b) failingp convey a December 16,
2011 plea offer from the government; (dlifey to advise Petitioner of the possible
sentence he could face if convicted &tltrand (d) failing to inform Petitioner, until
shortly before trial, that Tammy Perryda8eib had proffer agreements with the
government. Petitioner contends that he wdwdve pleaded guilty he knew that the
seized funds could not be usiedpay restitution and that eould owe interest on such
restitution; if he received the government’'sni@al plea offer and it was explained to him
along with the higher sentence ¢®uld face if convicted dtial; or if he was earlier
informed of Tammy Perry’sral Seib’s proffer agreements.

For his claim of prosecutorial miscoreduGround Five, Petitioner argues that his

due process rights were violated when (&)dbvernment elicited and did nothing to

4 Although, as explained above, the goweent did eventually agree to apply a

portion of the seized funds toetlestitution owed in this casédid not do so until nearly
two years after Petitioner’s conviction. Petitioaegues that had he known at the time of
the plea bargaining stage that there was a chance that the finedisfisem him in the

civil forfeiture case would be unavailabledatisfy any restitution ordered after a trial
and conviction in his criminal case, he wobhhklve accepted a plea offer in his criminal
case.
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correct the allegedly false testimony of Seib, and (b) the government did not correct
defense counsel's assumption that theeskfands could be applied to Petitioner’s
restitution in this case.

With respect to Seib’s testimony, Petitiomentends that, although Seib stated
during a pre-trial interview with federal agents that he never submitted false invoices to
Ford, he testified at trial that Petitioner hasitincted him to inflaténvoices. As another
example of Seib’s allegedlyl&e testimony, Petitioner arguesitfalthough Seib testified
at trial that he recognizdeandwriting on the cut sheetsRstitioner’s, Seib only did so
because Special Agent Ricchad Seib during a FebruaB0, 2009 interview that the
cut sheets were Petitioner's.

In a supplemental reply, filed with leawf the Court, Petitioner argues that Seib
also falsely testified that he createdirfifated invoice for approximately $2 million to
$2.4 million during the time pexd of 2000 to 2002. Petitioner argues that a review of
the government’s evidence demonstrates the only invoice for approximately $2.4
million that is reflected in the governmenésidence is an invoider $2,183,173, paid
on May 3, 2001. Petitioner asserts in a sep@ntal declaration that Ford’s payment
system took 45-60 days for a supplier tqpbel. Therefore, Petitioner argues that the
$2,183,173 invoice would have been for wodinpleted no sooner than March 15, 2001,
which according to the testimony of othetivesses, predated the alleged fraudulent

activity for which Petitioner was accused.

> Petitioner also argues that Seib falsely testified that he did not sign a proffer letter,

but Petitioner acknowledges that the govemioerrected this testimony on redirect.
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Evidentiary Hearing of January 30, 2017

At the evidentiary hearing with respéctGround Four (ineffective assistance
during plea negotiations), the parties offesesteral exhibits into evidence, many of
which were also attached to the parti@séfs and which established the following.

By letter dated September 8, 2011, deecounsel forwarded Petitioner a copy of
an August 30, 2011 letter froAssistant United StategtArney (“AUSA”) Reginald
Harris. Petitioner received and reviewes tetter, which outlied the government’s
estimates of how the federal sentencing glineés might apply in connection with any
plea offer in this case. The governmestimated that the recommended sentencing
guideline range in connection with a plea wbbé 37 to 46 months in prison. This
guideline range includedtao-level enhancement f@tetitioner’s alleged use of
“sophisticated means” in congting the offense. It also included a three-level reduction
for Petitioner’s acceptance of resysibility as part of a pleagreement. The letter stated
that it was “only an estimate and not a formlala offer.” (Doc. No. 8-1 at 9-10.)

Petitioner also sent defense counselowgginotes and emails outlining his own
plea proposals. In a note from Petitionedébense counsel dated November 3, 2011,
titled “Plea Offer,” Petitioner indicated that hvas willing to pleadyuilty to one count,
provided that he received no jail time andygorobation, he was only held responsible
for 50% of the tax loss owdwith his ex-wife responsiblfor the other 50%), the seized
funds from the civil forfgure action were retuad to him after théax loss was paid, no
other civil or criminal charges or penalties were issued, and the plea agreement was

“agreed by judge’o as to bind the Courtd. at 12.
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Another note from Petitioner to defensounsel dated November 11, 2011,
outlined an alternatey plea offer with similar conditits, including that Petitioner would
plead guilty to two counts, for “no jail timeitlr probation supervisn” and payment of
“50% of tax owed” with his ex-wife paying0%, the funds se¢d by the government
being returned to Petitioner, and theabffer being “agreed by judgeld. at 13.

An email from Petitioner to defense cea@hdated November 15, 2011, and titled
“Re: Plea Offer,” asked defense counsedite Petitioner a call garding the following:

1) probation with no jail time.

2) If the case went to trial the fir& counts would pssibly get dropped
because we believe we will be ablepmve at trial that some of the
statements the IRS agent made iiting over a 90 period are incorrect
after the search warrant. This wo{tldrow] out the first 2 counts. This
is why we are asking for these fistounts to be dropped. . ..

3) The agreement must be appedwby the judge first.

4) Do we want to add | haveo criminal record.

Id. at 14.

On November 16, 2011, fdmse counsel sent a formal plea proposal to the
government on Petitioner’s behalfl. at 17. The proposal stated that Petitioner would
be willing to plead guilty to twa@ounts in exchange for a disisaéd of the other counts. It
also proposed responsibilityrf60% of the tax loss for thexgears at issue in the two
counts to be paid from threoney seized by the governmentth the balance of those
funds being returned to Petitioner; probatwith no prison timeno civil penalties or

fines; no other charges against him; ap@roval of the agreement by the judge, among

other conditions.
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The government rejected Petitiongulsa proposal, but obecember 16, 2011,
the government sent defense counsel a fopteal offer by email. The plea offer was
consistent with the government’s August 3012 letter. The plea offer provided that
Petitioner would plead guilty tall four counts; Petitioner wodilagree to be bound by the
advisory guidelines range of 37 to 46 monthprison, excepfor the possibility of
obtaining a reduced sentence based ontaotisl assistance to the government; and
Petitioner would make full restitution to the3Rn the amount of@19,997. The plea
offer explicitly stated that it would not bindetCourt. It also di not mention the funds
previously seized by the government or stas those funds could be applied toward the
restitution. Id. at 19-32. The government’s cover ein@ defense counsstated that the
government needed an answer regarding é&a pffer by the close of business on Friday,
January 6, 2012, ahead of théokeary 21, 2012 trial settingd. at 32.

Defense counsel’s billing records anokthis time included an entry dated
December 19, 2011, stating “plea bargainrofifem AUSA,” and an entry two days later,
on December 21, 2011, suggegtthat defense counsel held an in-person conference
with Petitioner that day. A letter date@@mber 23, 2011, frodefense counsel to
Petitioner, stated: “If we do not get a betiéfer from them by January 6, 2012, then we
will have to prepare for trial.”

On May 20, 2013, defense counsel deetitioner a letter regarding Petitioner’'s
Wisconsin civil forfeiture caseDefense counsel stated iretletter that, according to the
AUSA in the Wisconsin case, Petitioner ha options: either contest the forfeiture,

which would risk the entire sum being forfeit®dvictims and no monebeing left to pay
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off the restitution amount owed in this caseagree to a settlemewhich would allow
Petitioner to apply some portion of the seizetbuitoward the restitution amount in this
case. Defense counsel recormahed the second option. ldéso indicated that he
(defense counsel) felt “betrayed” by the 8M in Petitioner’'s Missouri criminal case
because defense counsel had discussed a ofttima seized funds foay restitution “as
part of any plea deal” in this case, andtttihe “AUSA never cored this mistaken
impression,” instead simply saying “no” tofdese counsel’s plea proposal. (Doc. No. 2-
1.)

On May 21, 2013, Petitione@mailed defense counsel and referenced the plea
bargaining stage of his Missawriminal case. In this email, Petitioner acknowledged
that government had at some point asked tioi plead guilty to lafour counts and pay
full restitution.

In addition to receiving the exhibithscussed above, the Court heard the
testimony of Petitioner, Bigoner’s current wifé, and defense counsel Dempsey at the
evidentiary hearing. Petitioner testified thatdid not recall receiving a copy of the
government’s December 16, 2011 proposea pigreement and that he believed the
maximum sentence he could receive at as 33 to 37 monthsHowever, Petitioner
acknowledged that defense counsel disaiggth him the government’s August 30,
2011 letter, in which the gouement estimated that the gulide range that would apply
if Petitioner pleaded guilty wa&7 to 46 months (the sam&nge referenced in the

December 16, 2011 plea offer). Petitioner indiddt&t he understodtiat the 37- to 46-

6 Petitioner’s current wife is also named Tamara Perry.
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month range, which included a three-level reduction for acceptance of responsibility,
would apply only if hegpleaded guilty, but not if he wetd trial. Petitioner further
testified that he understood that the goweent’s estimated guideline range for a plea
agreement included a two-level sentegoenhancement based on the use of
“sophisticated means,” but Petitioner believeaised on the advice of defense counsel,
that if he went to trial instead of pleadiggilty, he could argue that the “sophisticated
means” enhancement shduwmot apply. With respect the plea proposals he transmitted
to defense counsel, Petitioner testified timatvas aware that judges sometimes did not
follow the recommendations of the parties, #mat it was important to him that any plea
agreement first be approveddaagreed to by the judge.

Petitioner also testified that defense cselradvised him more than once that the
funds seized in the Wisconstivil forfeiture action would be available to pay off his
restitution liability in this case, and that irgst would not be added to his restitution
liability. Petitioner did not recall seeing cepiof the proffer agreements of Tammy
Perry and Seib but testified that he learakthe proffer agreemés just days before
trial.

In response to repeated questiontaghether Petitioner wid have accepted the
government’s December 16, 2011 plea offer iedeen it and had he not received what
he claimed was bad advice Bgfense counsel, Petitioner wesg. Petitioner testified at
various times that he would have “evaluHtthe situation and “probably” would not
have gone to trial; or that witdl have taken into account all of the “factors” and, if he

knew all of the factors, he would have “triexinegotiate or take a plea offer.” In
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response to questioning byetjovernment as to whetheetitioner would have been
willing to admit, as the Decemb 16, 2011 plea offer requdgethat he participated in
fraudulent schemes, Petitioner testifiedtthe would have discussed with the
government the possibility of removing that and certain other items from the plea offer’s
statement of facts.

Petitioner’s current wife testified thalhe had not seen the government’s
December 16, 2011 plea offer, or discukt®t offer with Petitioner, until after
Petitioner filed his § 2255 motion. She alsstified that her wterstanding had always
been that the fundsiged in the Wisconsin civil forfeure action were being held for
victims of a crime, and she assumed thaotfilg victim here washe IRS. On cross-
examination, she admitted that she waspnesent during any dfetitioner’s meetings
with defense counsel.

Defense counsel Dempsey testifiedtthe communicated the government’s
December 16, 2011 plea offer to Petitioned axplained its term&cluding that it
would involve Petitioner paying more moneyt bkely receiving less time in prison than
if convicted after trial. Dempsey testifiechtthe explained to Petitioner that, if convicted
at trial, Petitioner could face a higher sarde than that refeneed in the plea offer,
including a sentence of up to 46 to 60 montingpproximately four to five years.
Dempsey testified that he explainedPetitioner that the plea offer included the
possibility for a downward garture recommendation if Petitioner provided substantial

assistance to the governmantluding by testifying in dethabout Buske, but that the
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plea offer's recommended sentencing guidirange would ndie binding on the
Court.

Dempsey testified that Petitioner regtthe government’'s December 16, 2011
plea offer because Petitioner insisted @ceiving no jail time iad receiving a guaranteed
sentence of probation, whighwhy Petitioner insisted ondlCourt approving any plea
agreement. Dempsey testdithat in all of his discussions with Petitioner, Petitioner
insisted that he serve no jail time, and tRatitioner could be uaceptive to discussing
other details if probation was natpart of the proposal. Because the government’s plea
offer did not include thesertas, Petitioner did not want ttiscuss it further and was
willing to take his chances at trial. Dempdestified that neither the government nor
Petitioner made any further pletier after December 16, 2011.

Dempsey testified that he definitelwrewed the December 16, 2011, plea offer
with Petitioner. But he could not rememipdrether he communicated the plea offer to
Petitioner in person, by email, or by phoaed Dempsey acknovdged that he had no
documentary evidence of such communicatiblowever, Dempsey testified that his
December 23, 2011 letter to Petitiohand his billing records fra that time referenced
the government’s December 16, 2011 pl#arpwhich he had prewusly gone over with
Petitioner.

With respect to theeized funds in the Wisconstivil forfeiture action, Dempsey

testified that he never advis®etitioner that the funds wab&utomatically be available

! Although Dempsey testified that henséhis letter to Petitioner, Petitioner could

not recall receiving the letter from defense counsel.
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to pay restitution in this case, regardlesthefoutcome of this case. Rather, Dempsey
testified that he knew it woulde difficult to argue the issue at trial but he believed that

he could get the government to agree to suetobighe funds as part of a plea agreement.
Dempsey testified that when he stated in his May 20, 2013 letter to Petitioner that he
(Dempsey) felt “betrayed” by éhgovernment in this case witkgard to the use of the

seized funds, he was referencing the faat the government simply rejected Petitioner’'s
plea proposals without making clear oesiically informing Dempsey that the

government would never agree to applying the seized funds toward restitution in any plea
agreement.

Finally, with respect to the proffagreements for Tammy Perry and Seib,
Dempsey testified that he and Petitioner knew early on, during discovery, of these two
witnesses’ anticipated testimony. Dempseayified that he did not learn of the proffer
agreements for Tammy Perryda8eib until February 2,012, and February 16, 2012,
respectively, and that hemhed the proffer agreemerits Petitioner shortly after
receiving them from the government. Accoglio Dempsey, after discussing the proffer
agreements, Petitioner never indicated thavéeted to plead guilty or reinitiate plea
negotiations. Rather, Petitioner was “confidenith the strategy proposed by Dempsey,
to use the proffer agreememdsattack the witnessestedibility at trial.

DISCUSSION

In order to prevail on an ineffectivessistance-of-counsel claim, a petitioner must
meet the two-prong test establishedShyckland v. Washington, 466 U.S. 668 (1984):

(1) he “must show that counsel’s performanas deficient,” so deficient that, “in light
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of all the circumstances, the identified act®worissions were outsidbe wide range of
professionally competent assistance,” é2jche must show “that the deficient
performance prejudiced the dege,” in the sense that “tieeis a reasonable probability
that, but for counsel’s unprofessional errors, tbsult of the proceeding would have been
different.” Srickland, 466 U.S. at 687, 690, 694. tmeasuring counsel’s performance,
courts apply “a strong presumpiithat counsel’s conduct fallvithin the wide range of
reasonable professional assistandel.”(citation omitted).

Ground Four

Turning first to Petitioner’s claim that defge counsel was ineffective in the plea
bargaining stage of the case (Ground 4),dear that a defendant’s Sixth Amendment
right to counsel extends to this stage of a criminal c8seLafler v. Cooper, 556 U.S.
156, 162-63 (2012) (citinilissouri v. Frye, 556 U.S. 133, 132 &t. 1399 (2012)). The
two-partSrickland test governs such claims. Specific to the plea context, defense
counsel has a duty to communicate to antleeformal, favorable plea agreement from
the governmentFrye, 132 S. Ct. at 1408. In ondi® establish prejudice from the
deficient performance of counsel in a casmlving a plea offera petitioner is required
to demonstrate a reasonable probability thawbeld have accepted the plea offer had he
been provided witleffective assistance of counséke, e.g., Talavera v. United Sates,

842 F.3d 556, 558 (8th Cir. 2016).

The Court’s determination of Petitionegstitlement to relief on his fourth ground

depends on a credibility determation. In assessing the creitlty of witnesses, the court

properly may consider “variations in demeanaod tone of voice, as well as documents
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and objective evidence that may contradicttaess’ testimony or reveal inconsistencies.
Additional considerations may include the witness’ motive to lie and the specificity of a
witness’ statements.Jackson v. United Sates, No. 5:07-CR-110-FL-1, 2014 WL
7149635, at *4 (E.D.N.C. Dec. 15, 2014) (citations omitted).

The Court having heard the testimony & dlanuary 30, 2017 evidentiary hearing
and having had the opportunity observe the witnessesidis that defense counsel’s
account is credible and consistent with tecord as a whole, whereas Petitioner’s
account is not credible. The Court atedlefense counsel’s testimony that he
communicated the December PO11 plea offer to Petitionethat he reviewed with
Petitioner the salient terms of that offerluding the 37- to 46-onth sentence with
possible downward departure and full restitutioexaehange for a guilty plea; and that he
informed Petitioner of the higher sentence Reigr could receive if convicted at trial.
Furthermore, defense counsel’s testimony Betitioner rejected the offer because he
insisted on no jail time and a guarantee obption is credible, and is supported by
documentary evidence that Petitiogensistently insisted amo jail time and approval of
the plea agreement by the Court, as part of each of his plea proposals.

The Court does not credit Petitioner’s testimémthe extent that it conflicts with
counsel’s testimony. Specifically, the Court does not accept Petitioner’s testimony that
defense counsel never conveyed the Decem®e2011 plea offer to him and never
explained to him the possible sentencedddreceive if convicted at trial.

The Court does not believe that defensensel acted outside the wide range of

professionally competent assistance with eespo his advice about use of the seized
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fund$ and Tammy Perry’s and Seib’s profferegments. But in any event, Petitioner
cannot demonstrate prejudice with respec¢hi® advice, or with respect to defense
counsel’'s advice that interest would not be added to the restitution order (an argument
that defense counsel lost at trial).

The Court does not believe that Petitiomeuld have accepted the December 16,
2011 plea offer had he received what hielved was the correct advice. Petitioner’s
own testimony on this pot was tenuous, at best. &, it is evident that Petitioner
viewed an offer as 8iply a starting point ionegotiations and seems to believe that the
government would somehow need to impridwe offer in deference to his arguments
regarding the statute of limitations and wieethe used sophistited means. More
importantly, however, and as noted above, the record reflects that Petitioner insisted on a
guaranteed sentence of probat@part of any plea agreement. The credible testimony
and evidence shows that a gudyaof no prison time was thengle most important term
to Petitioner throughout the plea discussions, lais position never changed. As such,
the availability of the seizefinds, the application of interest, and Tammy Perry and

Seib’s proffer agreementgere not material factors. The Court will deny relief on

8 As the government correctly notes, even if defense counsel advised Petitioner that

the funds could potentially be applied to stiteition order after trian this case, such
advice was not necessarily erroneousithiée this Court nothe Eighth Circuit

prohibited the funds from being so applied.tHia, both courts declined to address the
issue until the civil forfeitur@roceeding was conaed. The partiesever brought the
issue back before the Coystesumably because the partggeed by settlement to apply
a portion of the funds to Petitionerastitution liabilityin this case.

9 The immateriality of Tammy Perry’sid Seib’s proffer agreements is also
evidenced by the fact thattfleough Petitioner learned of theeagreements shortly before
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Ground Four. Petitioner’s remméng claims also fail.

Grounds One and Two

With respect to Grounds @rand Two, “[tjo obtain relief on a claim that counsel
was ineffective for failing to gbct to evidence, a 8 2255 movant must show that there is
a reasonable probability that if an objection lh@en made, it would 2@ been sustained,
and the result of the proceediwguld have been different.McCloud v. United States,

No. 4:11-CV-1721 CAS, 2019/L 224990, at *23 (E.D. Mo. Jan. 15, 2015) (citations
omitted).

Petitioner’s claim in Ground One fall®ecause an objection to evidence of
Petitioner’s involvement in the fraudulenthsme would have been overruled, such
schemes constituting the source of Petitionenieeported taxable income and evidence
of Petitioner’s criminal intent in relation tbe federal prosecution for tax evasion.
“Numerous cases have upheld the admissidmnghly prejudicial evidence that was
inextricably tied to proving the taxable nature of the inconténited Sates v. Abodeely,
801 F.2d 1020, 1026 (8th Cir. 1986) (citinghgar tax evasion cases where evidence of
income derived from assassination attemgtgortion, loansharkig, prostitution, and
unsavory business dealings was held tadmissible). Further, the fraudulent source of
the funds is relevant to Petitioner’s willfconcealment, and the falsity of his
representations to Special Agdticchio. And though sonferm of limiting instruction

that Petitioner was on trial for tax evasion aad fraud could haveden requested, such

trial, he never sought to reinitiate plea nedaiies with the government at that time or
any time thereatfter.

24



an instruction would have rda little difference, becausewould not have limited or
changed the way the government proved its.casdéight of the significant evidence of
Petitioner’s guilt at trial, Petitioner can show no prejudisee United States v. Joos, 638
F.3d 581, 588 (8th Ci2011) (concluding that the absenaf a limiting instruction did

not affect the defendant's substantial rigitere the government presented substantial
evidence at trial supporting his convictions).

Petitioner’s claim in Ground Two likewidails because an objection to Tammy
Perry’s testimony based on the martial coafiial communications privilege would have
been largely overruled. As the government correctly notes, “[ulnder the marital
confidential communications privilege, itugell settled that the communications to
which the privilege applies have been limiteditterances or expressions intended by
one spouse to conveyn@gessage to anotherlnited Statesv. Espino, 317 F.3d 788, 795
(8th Cir. 2003). “Though this privilege hasdmeexpanded to encolgs more than mere
conversations and writings, invdma of the privilege requires the presence of at least a
gesture that is communicative or intendbydone spouse to coay a message to the
other.” 1d.

A review of Tammy Perry’s testimomgveals that the portions cited in

Petitioner’s motion and the additionastienony cited in his reply bri&fwere, for the

10 The Court need not address the additiatiagedly objectionable testimony raised

for the first time in Petitioner’s reply briefsee Smith v. United Sates, 256 F. App’x 850,

852 (8th Cir. 2007) (holding that the “the dist court did not err in dismissing claims

raised for the first time in 8 2255 reply brief”). But inray event, the Court finds that

most of this testimony was not protected by the masdafidential communications

privilege, and to the extent some small portions of the testimony were protected, defense

25



most part, not protected by the maritahidential communications privilege. Tammy
Perry’s testimony focused largely on leevn conduct and her “observations of
[Petitioner’s] conduct and actis involving his [allegedlyraudulent schemes],” which
the Eighth Circuit has e to fall outside the scope of the privilegel.; see also United
Satesv. Miller, 588 F.3d 897, 905 (5th Cir. 2009) (tiwlg that the testimony of the wife
of a criminal defendant charged with taxasion, regarding the “practice of processing
payments that were made to the medicallirwas “not privileged because it refers to
acts, not communications”). With respect te taw items of testimony that do appear to
relate to confidential communicatis by Petitioner to his wifé,the Court concludes that
in light of the rest of Tammy Perry’s teabny and the other corroborating evidence at
trial, there is no reasonable probabilitatiexclusion of thisestimony would have
changed the outcome of the trial.

Ground Three

The Court’s observance of defense coungmigsormance at trial, and a review of
the trial transcript, does not support Petigr's claim that defense counsel provided
constitutionally ineffective asstiance during the cross-exaation of Ricchio. To the
contrary, defense counsel engaged in effeatioss-examination of Ricchio. To the
extent that Ricchio’s testimony was, in factonsistent as to the minor issues of whether

local police were present or Petitioner wasked during the searehof which the Court

counsel’s failure to object itis regard was not prejudicial.

t For example, as Petitioner notes is faply brief, Tammy Perry testified that

Petitioner told her “he’d go straight once [ttmuple] got to Colomo.” (Doc. No. 13 at
11-12))

26



IS not convinced—defensmunsel’s decision not to focos such trivial details was not
ineffective. See Poyner v. lowa, 990 F.2d 435, 438 (8th Cit993) (holding that defense
counsel’s failure to “develop every bit @stimony through all available inconsistent
statements” was not ineffective). dny event, Petitioner has not shown that
“impeaching” Ricchio on such mor inconsistencies would hagast doubt on Ricchio’s
incriminating testimony that Petitioner falg denied involvemdnn the fraudulent
schemes, or would have otherwisgamnted the outcome of the trial.

Ground Five

With respect to Ground Five, “[tlhedEfor reversible prosecutorial misconduct
has two parts: (1) the prosecutor’'s remarksamduct must in fadtave been improper,
and (2) such remarks or conduct must hanagudicially affected the defendant’s
substantial rights so as to deprive him of a fair tridlriited States v. Rodriguez, 612
F.3d 1049, 10556 (8th Cir. 2010)

To prevail on Ground 5(apn the basis of Seib’s allegedly false testimony,
Petitioner must prove “1) that the prosecutiazgse includes perjured testimony, 2) that
the prosecution knew or should have knowthef perjury, and 3) that there was a
reasonable likelihood that the false testimooyld have affected the judgment of the
jury.” See United States v. Nelson, 970 F.2d 439, 443 (8th Cir. 1992). Here, Petitioner
has not offered any evidence that Seib&iteony was perjured, as opposed to merely
inconsistent with other witnesses’ stagts or his own previous statemen$se United
Satesv. Martin, 59 F.3d 767, 770 (8th Cir. 1996Mere inconsistency between

witnesses’ testimony is not necessarily perjaryd not every contradiction is material.
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A challenge to evidence througother witness or prioraonsistent statements is
insufficient to establish prosecutorial use of false testimony.”) (citations omitted);
Murray v. Delo, 34 F.3d 1367, 13796 (8th Cir. 1994)“[I]t often happens that
witnesses contradict theniges in statements gimegrom time to time. Such
contradictions are material for cross-exartiora and may cause the jury to disbelieve
the witnesses. They do netithout more, establish perjury.”). Nor has Petitioner
presented any information, whatsoever, thatprosecutor knew ahould have known
of any alleged perjury.

Petitioner’s supplemental reply does ndpleetitioner either, because the exhibit
on which Petitioner relies—tH2,183,173 invoice paid dviay 3, 2001—is consistent
with Seib’s testimony that he creatediavoice for approximately $2 million to $2.4
million sometime during the tiemperiod of 2000 to 2002Whether the government
sufficiently established that the invoice syaart of the fraudulent scheme on which
Petitioner’s convictions were based is a différguestion, and one that is not properly
before this Court. Petitioner had the oppoaitiuto cross-examine $& to point out any
alleged inconsistencies in his testimony, andrgue to the jury that he was not credible.
He has not established prosecutorial misconduct in this regard.

With respect to Ground 5(b), Petitiorteas not shown that the prosecutor’'s
conduct, in failing to correct defense codis@assumption” that the seized civil
forfeiture funds would be available $atisfy Petitioner’s restitution liability, was
improper. Indeed, as discussed above, to the extent defense counsel made such an

assumption, it was not necesbaincorrect. Moreover, Pettiner has not cited, and the
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Court has not found, any authority suggesting that theepobsr had a duty to explain

the consequences of a restitution orddPetitioner. And Petitioner’s request with
respect to the seized fundssax@nly one of many terms progakby Petitioner in his plea
proposal, all of which were unacceptabléhe prosecutor. The prosecutor had no
obligation to address each separately iaatepg Petitioner’s proposal. Finally, although
Petitioner argues that he was prejudiced bexaus for the prosecutor’s conduct, he
would have accepted the plea offine Court has already found that this assertion is not
credible.

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Petitioner John K. Perry’s motion filed under
28 U.S.C. § 2255 to vacate, sedas or correct his sentenceD&NIED.

IT ISFURTHER ORDERED that this Court will not issue a Certificate of
Appealability as Petitioner has not made a sutbistiasshowing of the denial of a federal
constitutional right as requideby 28 U.S.C. § 2253(c)(2).

A separate Judgment shall acgmany this Memorandum and Order.

T JUDGE
Dated this 13th day of February, 2017.
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