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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
JOSEPH HARDEN
Petitioner,
V. Case No. 4:1@V/-383NAB

MICHAEL BOWERSOX

N N N N N N

Respondent. )

MEMORANDUM AND ORDER

This action is before the Counh detitionerJoseph Hardés Petitionfor Writ of Habeas
Corpus pursuant to 28 U.S.€2254. [Doc. 1] RespondenMichael BowersoXiled a response
to the Petition for Writ of Habeas Corpus[Doc. 7] The parties have consedtto the
jurisdictionof the undersignetnited StatesMagistrae Judgeursuanto 28 U.S.C. $36(c)(1).
[Doc. 8] For the reasons set forth beloarden’spetition for writ of habeas corpus will be
granted in part and denied in part.

l. Background

After abenchtrial, Hardenwas convicted ofirst degreemurder first degreeobbery, and
two counts of armed criminalction (Resp’'t Ex.A at 67-69) He was sentenced tmncurrent
terms of life imprisonment fathe murder and robbery countd. He was further sentenced to

concurrenterms of ten yearfor the armed criminal action counts run consecutive to his life
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sentenceld. The following evidence, in the light most favorable to the verdict, was presented at
trial.t

On July 7, 2008, a man named Al Harper (Al) peiarden$70 to drive to Dyersburg,
Tennessee to pick up a friend named Danny Singletary (Danny) and bringdkino #d's hous
in Paragould, Arkansas. Al had invited Danny to stay with him for a week oranny knew
Hardenbecause he had married Danny's sistdaw. Harden’snameis tattooed in large letters
across Harden'sack and shoulders. Whildardenwas at Al's buse, Danny sawdardenpull
out a threanch knife with a black handle while they were making sandwickksdenreturned
home toKennett, Missouri. Later that night,after receiving a telephone call from Danny
Hardenreturned to ParagouldAl, Danny andHardeneventually drove together from Paragould
to Dyersburg in order to “get more clothes and drug®anny was driving. At that point,all
three men had been drinking and using crack cocaine.

The men were traveling through Hayti, Missouri at about 3:30 a.m. on Sulyh&n
Danny ran the car off the road while attempting to pass atsecki. Despite blowing out both
tires on the driver's side of the car, Danny managed to get the vehicle back on the raad befor
being pulled over by Officer Jones, a Hayti police officer. Danny was atrestdriving while
intoxicated. Officer Jones did a pat down searchlafdenand found a pocket knife, but the
knife posed no threat to the officer. Officer Jones' report did not indicate that the kfket
was taken fronHarden Officer Jones observed thidardenwas wearing a white sleeveless t

shirt, black jeans, a red baseball cap and boots. Al was wearing a camoh#fgadvhite-

! These facts are taken directly from the Supplemental Memorandum accompheyitigsouri
Court of Appeals decision in Harden’s direct appeal. (Resp't Ex. G.) A state scourt’
determination of a factual issue shall be presumed to be correct. 28 U.S.C. § 2254.
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shirt with sleeves, blue jeans and sandals. At about 4Hanten and Al were released by
Officer Jones.

Hardenand Al then walked to an ATM at a bank near the location where Officer Jones
had stopped their vehicle. Bank records showed that Al's debit card was used to make two
separate withdrawals, for $20 and $200, at 4:23 a.m. and 4:25 a.m. An ATM surveillance video
showed Al making the withdrawaend giving Harden some of the cash. At about 5:45 a.m.,
Hardencalled a friend from a pay phone at Brown's Grocery and asked him téigidenup
and take him to Kennett. The friend was not able to do so because he had a doctor's
appointment. Around this time, a motorist driving past Brevdrocery saw two men, one on
the phone and the other sitting down.

Between 7:00 a.m. and 7:30 a.m., tp@ssing motorists saw a shirtless man wearing-
jeans walking along the highway near a farm shop that was about 250 to 300g@r&@sdwn's
Grocery. One of the motorists observed théd person wascoming out from" the farm shop.

The other motoristwho was the owner of thiarm shop, notice@pproxmately inchtall letters
tatooed across the upper part this person's back. He also noticdds person carrying
something in one of his hands.

When the farm shop owner arrived at his business, he walked out behind hisnshop
found Al. He was lying on the ground face up and appeared dead. There was ashhite t
covering his head and face. The shop owner immediately called the sdepfitment, and a
deputy soon arrived at the scene. Onwiest side of the shop at an area visible from the road,
the deputy found blood and drag marks indicating that someone had been dragged from that spot

to a location behind the building that could not be seen from the road.



Al's head and face had been creghvith some sort of blunt object. In a field behind the
shop, police recovered a large concrete block with blood on it. Forensic testing shainbe t
blood stains on the block were consistent with Al's DNA. The autopsy report statéd'shat
deathwas a homicide, and the primacguseof death was massive blunt trauma to the head.
Al's neck and throat had been slashed multiple times, and he had 36 stab wounds to his chest.
Al's throat had been cut while he was alive, but the stab wounds to his chest appeared to hav
been inflicted posimortem. The report also stated that Al wagossly intoxicated and
potentially stuperousit the time he was killed.

Sometime after 7:30 a.ntardenwas seen in a neighborhood about-ba# mile from
the farm shp where a woman and her son, Donald Bouwtére trying to load an abandoned
television onthe roadside into their truckHardenhelped the pair load the television and then
unload it atthe woman's house Booth saw Harderthrow at-shirt and a hat undeeath some
stepson an adjacent vacant lot. Police later recovered a white sleevedbgs and a
camouflaged baseball cap from that I6brensic testshowedtha the mixture of DNA on the-t
shirt was consistent with the DNA profiles of battardenand Al. DNA found inside the hat
was consistent with Al's DNA profile.

After the television was unloaded, the woman drblaedento Kennett. She dropped
Hardenoff at a WalMart. He entered the store shirtless at 8:25 a.m. When avafal
employee astd Hardernwhy he had no shirtHardensaid he had been soaked with gasoline
while working on his vehicle.Hardenpurchased a pair of pants, a belt, a shirt and a pair of
shoes. He told the employee to throw away his old jeans for him. Police lateremszbthe

jeans, and DNA testing revealed that the large blood stains covering the p@nsonsistent



with Al's DNA. In addition, a mixture dflarders DNA and Al's DNA was found on the inside
of the waistband adflarden's jeans.

Law enforcement officersliscovered Al's black leather wallet inside a trash can at the
parking lot of Brown's Grocery. The wallet contained pictames a debit cartut there was no
cash inside it. There were no fingerprints or DNA on the wallet. Palstefound a knife reg
the edge of a bean field between the grocery store and theliaprwhere Al's body was found.
At trial, Danny identified the knife as the same éf@denhad taken out at Al's house the night
before the murder. The blood on th@fe was tested for DNA and the results were consistent
with Al's DNA.

Hardentestified at trial. He denied robbing Al, killing him or having any weapons tha
night. Harden admitted that he was with Al at the ATM when Al made the wash
withdrawals. Hardentestified thatAl gave him about $75 for picking up Danny in Dyersberg.
Hardenalso testified that, as he and Al were walking away from the bank, Al fel davefirst
onto some railroad tracks and rolled into a ditch. Accordingidoden Al's blood got on
Harders pants when he pulled Al out of the ditcHardenalso claimed that he gave his shirt to
Al so he could wipe his facedardenclaimed that he and Al separated after he went to help the
woman and her son load the television into their truck.

Harden was awvicted of first degree murder, first degree robbery, and two counts of
armed criminal action for using the concrete block as a dangerous instrumentomthession
of the underlying offenses. Following his convictibtgrdenfiled a direct appeal challenging
the sufficiency of theevidence onall four counts.(Resp’'t Ex. D) The Missouri Courbf

Appeals affirmed the verdicfResp’'t Ex. G)



Following his direct appeaHardenfiled apro seMotion to Vacate, Set Aside @&orrect
the Judgment or Sentence pursuant to Missouri Supreme Court Rule 29.15. (Rebpt £&x.
26.) Posteonviction counsel filed an amended motion, arguing that trial counsel had been
ineffective in not moving to dismiss based on prosecutorial vindictiveness and in not nwoving t
strike the testimony of Donald Boothd. at 4365. The postconviction motion courteld a
hearingand denied the motiofResp’t Ex. J.)The Court of Appeals affirmed. (Resp’t Ex. N.)

Hardenthenfiled his Petition for Writ of Habeas Corpus in this court on February 27,
2014 [Doc 1.] The Respondent filed a response in spjpm. [Doc 7] Hardenfiled a reply.
[Doc. 11.]
. Standard of Review

“The writ of habeas corpus stands as a safegualidsaganprisonment of those held in
violation of the law. Judges must be vigilant and independent in reviewing petitions ferith
a commitment that entails substantial judicial resourddartington v. Richter562 U.S. 86, 91
(2011). “In generalfia convicted state criminal defendant can show a federal habeas court that
his conviction rests upon a violation of the Federal Constitution, he may well obtaih @&f wri
habeas corpus that requires a new trial, a new sentence, or releasmod v. Theer, 133 S.Ct.
1911, 1917 (2013). The Anrfierrorism and Effective Death Penalty Act of 1996, 28 U.S.C.
§2254 (AEDPA) applies to all petitions for habeas relief filed by state priscafégr this
statute’s dective date of April 24, 1996.indh v. Muphy, 521 U.S. 320, 3289 (1997). In
conducting habeas review pursuant to 28 U.S.225 a federal court is limited to deciding
whether a claim that was adjudicated on the merits in state court proceediremiltéd in a
decision that is contrary to, or involved an unreasonable application of, cleaiisbsth

Federal law, as determitidy the Supreme Court, or ({@sulted in a decision that was based on



an unreasonable determination of the facts in light of the evidence presefitedState court
proceeding28 U.S.C. 8254(d). A determination of a factual issue made by a staie
presumed to be correct unless the petitioner successfully rebuts the presumpbmeathess
by clear and convincing evidenc8 U.S.C. 8254(e)(1).

For purposes of 8254(d)(1), the phrase “clearly established federal law refers to the
holdings, as opposed to the dicta, of [the Supreme] Court's decisions as of the time of the
relevant state coudecision.”Lockyer v. Andrade538 U.S. 63, 71 (2003). “In other words,
clearly established federal law unde2Z4(d)(1) is the governing legal principle or principles
set forth by the Supreme Court at the time theestatrt renders its decisiond. at 72. To
obtain habeas relief, a habeas petitioner must be able to point to the Supreme &cedernpr
which he thinks the state courts actedtcay to or unreasonably applieBuchheit v. Norris
459 F.3d 849, 853 (8th Cir. 2006).

A state court’s decision is “contrary to” clearly established Supreme Caaedgent “if
the state court either ‘applies a rule that contradicts the governingetaferth in [Supreme
Court] cases’ or ‘confronts a set of facts that are materially indistimgjolis from a decision of
[the] Court and nevertheless arrives at a result different from [the] mretcédPenry v.
Johnson 532 U.S. 782, 792 (2001) (citingilliams v. Taylor 529 U.S. 362, 405106 (2000)).

A state court decision is an unreasonable application of clearly establispeeim® Court
precedent if it correctly identifies the governing legal rule but applies it somahly to the facts
of a partcular prisoner’s ase.ld. (citing Williams, 529 U.S. at 40408). “A federal habeas
court making the unreasonable application inquiry should ask whether the stats court
application of clearly established federal laxs objectively unreasonablé?enry, 532 U.S. at

793. “A state court decision involves ‘an unreasonable determination of the facts in ligat of



evidence presented in the state court proceedings,” 28 U.2Z54¢d)(2), only if it is shown
that the state court’'s presumptively correctdal findings do noéenjoy support in the record.”
Evanstad v.Carlson 470 F.3d 777, 782 (8th Cir. 2006). A “readiness to attribute error is
inconsistent with the presumption that staterrt know and follow the law.Woodford v.
Visciotti, 537 U.S. 19, 24 (2002). AEDPA's highly deferential standard demands that state court
decisions be given the benefit of the doudbt.
1. Discussion

In his petition, Harden reasserts the claims raised in his direct appealsaahdnded
postconviction motion. In Grounds 1 and 2 of his petition, he reasserts his sole points on
appeal that there was insufficient evident® support his convictions for first degree robbery
and first degree murder and correspon@nged criminal actiogonvictions and arguedat the
decision of the Court of Appeals to the contrary involved an unreasonable applicatamksiin
v. Virginia, 443 U.S. 307, 319 (1979). In Grounds 3 and 4ehsserts the claims raised in his
amended postonviction motionthat his trial counselvas ineffective in not moving to dismiss
based on prosecutorial vindictiveness andot moving to strike the testimony of Donald Booth.
Respondent argues that the decisions of the state courts denying Haraiemssocl the merits
are reasonable andteéled to deference. For the following reasons, Harden’s petition will be
granted with respect to his challenge to the sufficiency of the evidence suppasfirg} degree
robberyconviction and corresponding armed criminal action conviction, and denied in all other
respects

A. Sufficiency of the Evidence (Grounds 1 and 2)

“[T]he Due Process Claugef the Fourteenth Amendmentfotects the accused against

conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the



crime with which he is chargedlh re Winship 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d
368 (1970). “The reasonaki®ubt standard plays a vital role in the American scheme of
criminal procedure.’ld. at 363. “It is a prime instrument for reducing the risk of convictions
resting on factual error [and] provides concrete substance for the presumption of ieffiddenc

“[U] se of the reasonabtbubt standard is indispensabbecommand the respect and confidence

of the community in applications of the criminal lavid’ at 364. “[A] society that values the
good name and freedom of every individual should not condemn a man for commission of a
crime when there is reasonable dbabout his guilt.’Id. at 363-64.

In Jackson v. Virginiathe Supreme Court set forth the standard to be applied in a federal
habeas corpus proceeding when the claim is made that a person has been convistatkin a
court upon insufficient evidence. 443 U.S. 307, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (T9&9).
court rejected as too exacting the “no evidendettrine set forth inThompson v. Louisville
which held that “a conviction based upon a record wholly devoid of any relevant evidence of a
crucial element of the offense charged is constitutionally infidch.’at 314, 320. Rather, the
court observed thatWinshippresupposes as an essentialhef tlue process guaranteed by the
Fourteenth Amendment that no person shall be made to suffer the onus of a criminalozonvicti
except upon sufficient proetdefined as evidence necessary to convince a trier of fact beyond a
reasonable doubt of the existerafeevery element of the offensdd. at 316. Accordingly, the
court held that “the relevant question is whether, after viewing the evidence ighhenbst
favorable to prosecution, any rational trier of fact could have found the essemiahtdefthe
crime beyond a reasonable doulbd.’at 319. A reasonable doubt is “one based on reason which

arises from th evidence or lack of evidentéd. at 317 n.9 (internal quotations omitted).



TheJacksorstandard “must be applied with explicit reference to the substantive elements
of the criminal offense as defined by state lavd” at 324 n.16. It “gives full play to the
responsibility of the trier of fact to resolve conflicts in the testimony, tolwiig evidence, and
to draw reasonable inferences from bdaitis to ultimate facts.ld. at 319. The prosecution
need not “rule out every hypothesis except that of guilt beyond a reasonable thhudit326.
Under Jackson “a federal habesacourt faced with a record of historical facts that supports
conflicting inferences must presumeven if it does not affirmatively appear in the reeettat
the trier of fact resolved any such conflicts in favor of the prosecution, and mustaléfeat
resolution.”ld. at 326. It is of no significance that the trier of fact was a judge and not &jury.
at 317 n.8. “[T]he presence of one possible ‘innocent’ explanation for the government'seevidenc
does not preclude a reasonable [trier of fact] frejaating[an] exculpatory hypothesis in favor
of guilt beyond a reasonable doubUhited States v. Maloneyl66 F.3d 663, 667 (8th Cir.
2006). A trier of fact is'permitted to draw.. inferences that are supported by the faatsd
“circumstantial evidence is just as probative as any other type of evidéhuméed States v.
Crumley 528 F.3d 1053, 1065 (8th Cir. 200&.petitioner is entitled to habeas corpus relief “if
it is found that upon the record evidence adduced atrio rational trier of fact could have
found proof of guilt beyond a reasonable doubatkson443 U.S. at 324.

“A judgment by a state appellate court rejecting a challenge to evidentifatienal/ is

. entitled to deference by the federal courtsl” at 323. Sufficiency claims are generally
evaluated under § 2254(d)(1) of AEDP@'Laughlin v. O'Brien 568 F.3d 287, 298 (1st Cir.

2009)? “Under § 2254(d)(1)'s ‘unreasonable application’ clause ... a federal habeas court may

2 Harden’s sufficiency of the evidence claims were adjudicated on the merike Kourt of
Appeals. Although the Court of Appeals decision only cited to state law, the court applied a
coextensive standar&eeState v. Grim854 S.W.2d 403, 405 (Mo. 1993) (Missouri standard
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not issue the writ simply because that court concludes in its independent nidipaethe
relevant stateourt decision applied clearly established federal law erroneously or irtborrec
Rather, that application must also be unreasonalldliams 529 U.S. at 411 “[A] federal
habeas court may grant the writ if the state court identifies the correchgmyérgal principle
from this Court's decisions but unreasonably applies that principle to the fabts midoner's
case.”ld. at 413. The unreaonablenessquiry is an objective ondd. at 409. Therefore,“a
federal court may not overturn a state court decision rejecting a sufficientye avidence
challenge simply because the federal court disagrees with the state ceufed&hal court
instead may do so only the state court decision wasbjectively unreasonabl&. Cavazos v.
Smith 565 U.S. 1, 2, 132 S. Ct. 2, 4, 181 L. Ed. 2d 311 (20The Jacksonstandard ighus
“twice-deferential.”Parker v. Matthews567 U.S. 37, 132 S. Ct. 2148, 2152, 183 L. Ed. 2d 32
(2012) Coleman v. Johnsorb66 U.S. 650, 132 S. Ct. 2060, 2062, 182 L. Ed. 2d 978 (2012)
(“We have made clear thdacksorclaims face a high bar in federal habeas proceedings because
they are subject to two layers of judicial deference!])T]lhe inevitable consequence of this
settled law is that judges will sometimes encounter convictions that they believe totdleemis
but that they must nonetheless uphofdavazos565 U.S. at 2.

The scope of federal habeas review of a sufficiency clainiextremely limited,”
Skillicorn v. Luebbers 475 F.3d 965, 977 (8th Cir. 2007), but it is not 4earstent. Section
2254 does not presume that state proceedingsalwilysbe without error in the constitutional
sense and a federal habeas court’s duty to appraise a claim of conslitetton slould not be

lightly abjured.Jackson 443 U.S.at 323. “[W] here a state conviction has been secured at the

“echoes”Jacksonstandard)Dansby v. Hobhs766 F.3d 809, 8148 (8th Cir. 2014) (standard
“ensure[d]” application oflacksonstandard and therefostatecourt of appeals decision was a
merits adjudication).
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expense of a conatiional right, it is this cours obligation, pursuant to section 2254, to provide
habeas corpus reliefWard v. Lockhart841 F.2d 844, 846 (8th Cir. 1988).

“A challenge to a state conviction brought on the ground that the evidence cannot fairly
be deemed sufficient to have established guilt beyond a reasonable doubt statesla feder
constitutional claim.”Jackson 443 U.S. at 322. “hderJackson federal coud must look to
state law for the ‘substantive elements of the criminal offense,” but the minimum tanfoun
evidence that the Due Process Clause requires to prove the offense is puatsr ainfiederal
law.” Coleman v. Johnsorb66 U.S. 650, 132 S. C2060, 2064, 182 L. Ed. 2d 978 (2012)
(citation omitted). It is error for a federal court to look to state law “in determinihat
distinguishes a reasoned inference from ‘mere speculatitth.’Decisiors by lower federal
courts may inform the AEDPA analysis insofar as they state cleatplished federal law as
determined by the Supreme Co@tLaughlin 568 F.3d at 304-05.

i Murder and Armed Criminal Action (Ground 2)

Harden assertthat the evidence presentedhas trial was insufficient to support his
conviction for first degree murder and corresponding armed criminal action conviktarden
arguesthat there wasnsufficient evidence tha{l) he killed Al and (2) that he didcsafter a
period of cool reflection, required to show deliberatioHarden raised this clairon direct
appeal and it was rejectedoting the “very strong” DNA evidendmking Harden to the crime
theMissouri Court of Appeals found that, viewed in the light most favorable to the judgiment
evidence and reasonable inferences derived therefrom were sufficient for theotntlto
conclude beyond a reasonable doubt that Harden was the person who ki(lRdsflt Ex. G at
10-11.) The court further found that there was sufficient evidence of deliberation beiteus

evidence showed that Aladsustained multiple cuts to his neck and throat pricusiaining the
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massive blunt trauma to hieead that killed himld. at 12. “Repeatd blows to the victim are
sufficient evidence to support a determination of deliberation3tate v. Rhode®#88 S.W.2d
521, 525 (Mo. 1999) The Court of Appealgiecisionthat the evidence was sufficient to support
Harden’s murder andrmed criminakctionconvictions is entitled to deference and wagher
incorrectnor unreasonable. GroundsXenied.
ii. Robbery and Armed Criminal Action (Ground 1)

Hardenfurther assertdhat the evidence presentedhi trial was insufficient to support
his conviction for first degree robbery and corresponding armed criminal action convic¢ion
convict Harden of first degree robbery, the state was required to prove beyond a reasonabl
doubt that Harderiforcibly stole property” from Al and ‘in the course ® doing so caused
physical injury to Al.(Resp’'tEx. G at 8.) As set forth above, the evidence was sufficient to
show that Hardemvas theperson whaocaused physical injury tand killed Al.  Therefore, at
issue is whethethe evidence was sufficient to show tlédrden forcibly stole property and
injured Al in the course dhatstealing

“Forcible stealing is an essential element of the crime of robbery in the firgtedeg
State v. Kelly43 S.W.3d 343, 350 (Mo. Ct. ApR001). To prove that Harden “forcibly stole
property,” it was necessary for the state to prove that he (1) appropriated propeety loyv
another, (2) without the owner's consent, (3) with the purpose to deprive the owner of the
property, (4) in the cose thereof, he used or threatened the immediate use of physical force
upon Al, (5) for the purpose of preventing or overcoming resistance to the taking of the property
or to the retention thereof immediately after the takilay.at 348. “[T]he distinguiding
characteristic between robbery and stealing is that the former involvesetlod fegce or the

threat of force to accomplish the stealingl” “The rule in Missouri has traditionally been that
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the force, violence or intimidation necessary to prove robbery must precede or be
contemporaneous with the taking of the propertgl.”at 349% “Intent can be established by
circumstantial evidence or inferred from surrounding fa@sate v. Williams405 S.W.3d 592,
599 (Mo. Ct. App. 2013) “As used in the context of forcible stealing, ‘in the course of’ is a
broad term, covering the whole transactiddtdte v. Weem840 S.W.2d 222, 228 (Mo. 1992).
While there was strong circumstantial evidence to support the inference tltitnHar
killed Al, the crcumstantial evidence was much thinner with respect to a forcible stedlhr
only evidencdending to show that Hardestolefrom Al, in addition to killing him was that(1)
Al had withdawn $220 and given some of the cash to Hartlemd (2) Al's wallet was
discoveredwithout any caslin it in thetrashcan at the parking lot of Brown's Grocerin his
direct appeal,Harden argued that Al could have dropped the wal&tce he was highly

intoxicated and someone could have picked it up, taken out the cash, and throtie itrash

% TheKelly court notedhat:

The only change with respect to this rule came with the adoption of our current
criminal code in 1977, effective January 1, 1979. In the new code, the crime of
robbery, both first and second degree, as codified in 8§ 569.020 and § 569.030,
required aforcible stealing as defined in § 569.010. The definition of “forcibly
steals” extended the time at which the use of force or the threat thereof may occur
to include efforts to overcome resistance to ‘“retention [of the property]
immediately after the takg.” 8 569.010(1)(a)emphasis added). Thus, the force,
violence or intimidation can now occur after the taking but it must still be “in the
course of stealing” in that it occurs immediately after the taking in an effort to
overcome resistance to retentiohthe property. In other words, the force being
used immediately after the taking to thwart attempts to prevent retention of the
property is part of a whole, single transacti®ee Yancy[79 S.W.2d at 715.

43 S.W.3d at 349. The revision is not releveo this case. There are no facts from which to
draw a reasonable inference that Harden injured Al for the purpose of mvegc@esistance to
retention of Al's wallet.

* Video surveillance showed Al giving Harden some of the .q@&sp’t Ex. G at 7 8.) Harden
testified that Al gave him $75 of the $220 as compensation for driving Danny to Dyersburg
(Resp'’t Ex. C at 86, 91, 94.The day before Al had paid Hardei$70to pick Danny up from
Dyersburg. (Resp’'t Ex. G at 3.)
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can (Resp’'t Ex. D at 30.) The Court of Appeals rejected the contemtmimg that it was
required to disregardontrary inferences. (Resp’t E& at 8.) The court found that there was
“ample circumstantial evidence” from which the trial court ccuddereasonablynferredthat
Harden robbed Al and inflicted physical injury on him in the course of doinlgisat 7. The
court further reasoned that the absence of fingerpoimthie wallet did noalterthis conclusion
finding that the trial court could have reasonably inferred that the wallet was wipedocldal
not retain fingerprintdd. at 9.

This Court finds that no rational trier of fact could have found Harden guilty beyond a
reasonable doubt of first degree robbkaged on the evidence adduced at his analthat the
Court of Appealdecisioninvolved anunreasonable application dacksonandWinship The
state was charged with proving beyond a reasonable doubt that Harden commiiteithle@ f
stealing, namely, that he used physical force “in the course of’fanth& purpose of” stealing.
Accepting the inference that Harden stole Alisllet, thestate nonetheless failed to present any
evidence of a nexus between the violence and the stealing. Beyond some gstim@hy that
Harden had a meager incorthere is no evidence that Harden had any intesteal fromAl.
Moreover, tle state’s evidence placed Al and Harden at the pay phone at Brown’s Grocery
around 5:45 a.m. and th@lacedHarden walking shirtlesslongthe highwaynear the farm shop
between 7:00 a.m. and 7:30 a.m. The stwperdiscovered Al's body and called thelige at
7:40 a.m. (Resp’'t Ex. C at 36.Jhat provides a window of approximately an hour and fifteen
minutes to an hour and forfive minutesduring which Al and Hardereventuallymadeit the

250 to 300 yards over titne farm shop, Harden brutalkilled Al and dragged hibody behind

®> Harden testified that he was living off of unemployment after being laid off E@ch injury
and was drawing approximately $140 to $150 a week. (Resp’t Ex. C at 86, 94.) Danieyltestif
that Harden was broké#d. at 21.
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the shop, anthenHarden starteavalking down the highwapack toward Brown’s The state
did not present any evidence, direct or circumstantial, regarding when #itttisequence of
eventsHarden stolé\I's wallet

The Jacksorstandard‘leaves juries broad discretion in deciding what inferences to draw
from the evidence presented at triékit “require[es] ... that jurorgdraw reasonable inferences
from basic facts to ultimate facts.Coleman 132 S. Ct. at 206#yuoting Jackson 443 U.S. at
319). Notwithstanding the deference owed to state courts in evaluating the suffioietiay
evidence on federal habeas review, a verbamted onreasonable speculatioviolates due
processUnited States v. Valerj@8 F.3d 58, 63—64 (1st Cir. 1995) (“[A]lthough the government
need not exclude every reasonable hypothesis of innocence in order to sustain the conviction, we
are loath to stack inference upon inference in order to upaplerdict.”); Juan H. v. Allen408
F.3d 1262, 1277 (9th Cir. 2005amendegdNo. 0415562, 2005 WL 1653617 (9th Cir. July 8,
2005) (Although we must draw all reasonable inferences in favor of the prosecudi
‘reasonable’ inference is one that is supported by a chain of logic, rather tharere.
speculation dressed up in the guise of evideiicBéwman v. Metrish543 F.3d 793, 796 (6th
Cir. 2008) (“Although circumstantial evidence alone can support a conviction, there are times
that it amounts to only a reasonable speculation and not to sufficient eviglence.”

Missouri caselaw is insictive onwhat constitutes a reasonable inference of forcible
stealing As in this case, ibtate v. Rhodesnd State v. Weemthe defendantsvere convicted
of first degree murder and first degree robbery. 988 S.W.2d 521 (Mo. 1999); 40 S.W.2d 222
(Mo. 1992). In both cases, the defendants argued that they had formed the intent &itsteal
the killing. In Rhodes the defendantonfessedo enterimg the victim’s home, knocking her

down, restraining her when she tried to get up, and ultimately putting a plagtaver her head
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to stop her screams. He then took her car keysadad of her belongings, and drove away in

her car. The autopsy revealed multiple injuries, but asphyxiation from the plagtwalsathe

cause of death. The Missouri Supreme Court found that the evidence was sufficient to support a
reasonable inferenddat the violence was “for the purpose of” and “in the course of” stealing
because Rhodes had admitted to entering the victim’s home with the intent tanstealthe
alternative, because the violence preceded the taking. 988 S.W.2d at 526.

Similarly, in Weemsthe defendant confessed to inflicting multiple injuries on the victim
and strangling the victim to death with a lamp cord and then taking some of the sictim’
clothing, $40 fronthe victim’swallet, andthe victim’scar keysand leaving in the victim’s car.

40 S.W.2d at 225Weems argued that the stdtadfailed to prove that he used force “for the
purpose of” and “in the course of” stealing. The Missouri Supreme Court found that the
evidence was sufficient to support his convictionfirst degree robbery. The court reasoned
that, “The formation of Mr. Weems' intent to take Mr. Vales' forty dollars ananight have

been found to have occurred either before or during the incident, rather than after asektis W
contends. The jurywas not bound to accept Mr. Weems'-selfving version of the eventdd.

at 228.

By contrast with the defendants RhodesandWeemsHarden did not confess to killing
Al or stealing his wallet. Thughe trial courtwas left with an absence of proof as to the
sequence of events and any corresponding inference regarding whethar tsedeviolence
“for the purpose of” and “in the course of” stealing Al's wallet. And unlikBmdesthere was
no direct evidence that Harden intended to steal fronf AThe trial court’s adverse credibility

finding with respect to Harden’s testimony does not alter the state’s basre failsustain its

® Indeed, e First Circuit Cout of Appeals, in granting habeas relief, has suggested that the
brutality of an attack weighs against a robbery mot®¥keaughlin 568 F.3d at 306.
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burden in this regar®Gee Ward841 F.2d at 847 (granting habeas rediefaburglary conviction

where there was no evidence connecting the petitioner to the scene of theypargléhus no
evidence of entryreasoning thatWard’s own testimony, though apparently disbelieved by the
jury, failed to provide any further support @stablishing the requisite elemenist). Torres v.

Lytle, 461 F.3d 1303, 1314 (10th Cir. 2006) (“The prosecution cannot establish the existence of
an element of an offense by merely pointing to the defendant's failure to prethiieece of its
nonexisence.”)

Here,even with due deference to the trial cotinere were insufficient basic facts from
which todraw a reasonable inferentteat Harden forcibly stole Al's wallet. While it may have
been reasonable to infer that Harden stole Al's walletag not reasonable to infer that he stole
it forcibly, an essential element of first degree robbewWithout evidence to support a more
precise sequenoaf events or additional evidence Harden’sintent, the trial court could not
reasonably draw the iefencesirawn inRhodesandWeemsCf. Hurtado v. Tucker245 F.3d 7,

19 (1st Cir. 2001) (“That other [state] cases with some factual similaeedted in inferences

of guilt is surely pertinent to the ‘objective unreasonableness’ test, but it doeknmaotate the

need for case by case scrutify In the absence dEssential proof'as to a forcible stealing,

this Court must conclude that the trial court “exceeded the bounds of legitimatenitée and
engaged in speculatiénWard 841 F.2d at 848 The Court finds that neational trier of fact

could have found that the evidence was sufficient to convict Harden of first degree robbery.
Jackson443 U.S. at 324.

“The constitutional necessity of proof beyond a reasonable doubt is not confined to those
defendants who are morally blameles3dckson 443 U.S. at 323. “Under our system of

criminal justice even a thief is entitled to complaint that he has been utomstlly convicted
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and imprisoned as a burglaidd. at 32324. Likewise, a killerand a thief does not a robber
make While it is certainly the rare cagewhich habeas relief is granted undacksors highly
deferentialstandardthis Court findsthat Harden’s convictiorfor first degree robbery was “so
insupportable as to fall below the threshold of bare rationality”thatithe Court of Appeals
decisionto the contrarywasnot merely erroneous, but objectively unreasonabiédeman 132
S. Ct. at2065. The Courtholds that Harden’s conviction for first degree robbeagd
corresponding armed criminal action conviction should be set &#adeWeemgl0 S.W.2d at
228 (conviction for armed criminal action requires commission of tdenying felony).

B. I neffective Assistance of Counsel (Grounds 3 and 4)

Next, the Court will address Harden’s ineffectiassistance of counsel claimsThe
Sixth Amendment recognizes the right to the assistance of counsel becawggahe counsel’s
playing a role that is critical to the ability of the adversanatem to produce just results.”
Strickland v. Washingtod66 U.S. 668, 687-88 (1984). “An accused is entitled to be assisted by
an attorney, whether retained or appointed who plays teeezessary to ensure that the trial is
fair.” Id. To succeed in a claim “that counsel's assistance was so defective as to require reversal
of a conviction,” a petitioner must establish {iat the trial counsel’s performance fell below an
objective stadard of reasonableness and t{@3t this deficient performance prejudiced the
Petitioner’s defensé&trickland 466 U.S. at 687-88.

The “performance” component o$trickland requires a showing that “counsel’s
representation fell below an objective standaf reasonablenessStrickland 466 U.S. at 688.
To satisfy this prong, a petitioner must first identify the specific acts or omsssfccounsel that
are alleged not to have been the result cdaeable professional judgmefd. at 690. The court

must then examine the totality of the circumstances in order to determine whkthitehtified
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acts or omissions were outside the wide range of professionally competstarassiid. In
making this determination, the court should recognize that ebis'strongly presumed to have
rendered adequate assistance and made all significant decisions in the exercise albleeason
professional judgmentld.

To satisfy the “prejudice” component Sfrickland a petitioner “must show that there is
areasonable probability that, but for counsel’s unprofessional errors, the rethdtpybceeding
would have been differentltl. at 694. Such “reasonable probability is a probability sufficient to
undermine confidence in the outcomed. In determinhg whether prejudice exists, “a court
hearing an ineffectiveness claim must consider the totality of the evidence bHefojudge or
jury.” Id. at 695. Further, the court “should presume, absent challenge to the judgment on
grounds of evidentiary insufficiency, that the judge and aatgd according to [the] lawld. at
694. “Miscues and omissions are inevitable in any case and there is no such thing as a perfect
trial.” Medearis v. U.$469 F.Supp. 779, 785 (D.S.D. 2006).

It is important to note thafthere is no reason for a court deciding an ineffective
assistance claim to approach the Hgronged] inquiry in [a preletermined] order or even to
address both components of the inquiry if the defendant makes an insufficient showing on one.”
Strickland 466 U.S. at 697. It is unnecessary, therefore, to prove that counsel’s performance fell
below an objective standard of reasonableness before determining the presabsence of
resulting prejudice.

“Taken together, AEDPA an&trickland establish a ‘dobly deferential standard’ of
review.” Williams v. Roper695 F.3d 825, 831 (8th Cir. 2012) (citi@yllen v. Pinholster563
U.S. 170) (2011)). “First, undedtrickland the state court must make a predictive judgment

about the effect of the alleged dréincies of counsel on the outcome of thal, focusing on
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whether it is reasonably likely that the result would have been diffebsgintthe errors.”
Williams, 695 F.3d at 831 (citintrickland 466 U.S. at 696)). “To satisfy Strickland, the
likelihood of a different result must be substantial not just conceivalde."Second, under
AEDPA, the Court must give substantial deference to the state court's pegictgmentid.
Therefore, “[s]o long as the state court’'s decision was not “contcdrglearly established
federal law, the remaining question under the “unreasonable application” clause of § 2254(d) i
“whether the state court's determination under 8tackland standard is unreasonable, not
merely whether it is incorrectld. at 831(citing Harrington, 562 U.S. 86 at 101). This standard

is difficult, and “even a strong case for relief does not mean the statés @muntrary conclusion

was unreasonableHarrington, 562 U.S. at 102.

In Grounds 3 and,Harden reasserts the claimssead in his amended pesbnviction
motion that his trial counsel was ineffective in not movingligmissbased on prosecutorial
vindictiveness and in not moving to strike the testimony of Donald Booth. The Court will
address each claim in turn.

i Prosecutorial Vindictiveness (Ground 3)

Harden asserthat theprosecutioracted vindictively by filingts notice of intent to seek
the death penalty solely to punish Harden for rejecting the state’s pé&raaatt exercising his
right to a jury trialor to force Harden to give up that right in order to have death waided
argues thanis trial counsel should have moved to dismike chargesand/or todismissthe
notice of intent to seek the death penalty based on this vindictiveness. Theniplkoethe

relevant facts After Harden'spreliminary hedng on September 8, 2008, th@te filed a

" These facts are taken directly from the Missouri Court of Appeals deeifioning the denial
of his petconviction motionHarden v. State415 S.W.3d 713, 7179 (Mo. Ct. App. 2013)A
state court’s determination of a factual issue shall be presumed to be. @81dc$.C. § 2254.
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Notice of Intent to Seek thBeath Penaltyon September 23, 2008The statethen filed the
Information on October 7, 2008, and Harden entered a plea of not guilty that sgme da
Harden’s initial attorney, Brandon Sanchez, filed a Motion to Withdraw on October 15, 2008,
and newcapital counsel, Robert Wolfrum and Beth DaWsrry, entered appearances on
November 6, 2008Nearlya year after theoticewas filed on September 1, 2009, Harden filed
a document with the trial court indicating his waiver of the right to a jury trial change for
the state’sagreement not to seeketldleath penalty. That same day, Judge Fred Copeland of the
Pemiscot County Circuit Court questioned Harden about the voluntariness of hes; WMaikden
stated that he “freely and voluntarily” decided to waive his right to a tyiglity and that he
“trust[ed]” the trial court, specifically Judge Copeland. The trial court theepted Harden’s
waiver.
The Court of Appealset forththe following standard for prosecutorial vindictiveness:
There are two ways to prove prosecutorial vindictiveness: (1) “if a realistic
likelihood of vindictiveness is found, a presumption is erected in ibielndant’s
favor[,] which the prosecutor must rebut”; or (2)defendantan make a case for
prosecutaal vindictiveness without the aid of the ... presumption if he can prove,
through objective evidencel[,] that the sole purpose of the State's action was to
penalize him for exercising some righState v. Potts]181 S.W.3d 228, 2334
(Mo.App.2005) (citig United States v. Goodwid57 U.S. 368, 380 n. 4, 384,
102 S.Ct. 2485, 73 L.Ed.2d 74 (1982)). “Reasonable likelihood” is determined by
weighing two factors: (1) the prosecutor's stake in deterring the exatthe
right being asserted; and (2) the prosecutor's actual cori®tats.v. Caysorv47
S.W.2d 155, 158 (Mo.App.1987).
Harden v. State415 S.W.3d 713, 718 (Mo. Ct. App. 2013).
At the evidentiary hearing on Harden’'s amended -postiction motion, the court
received depositions into evidentem Hardenhis three defense attorneys, avithael Hazel,

the prosecutor. (Resp’t Ex. K.) Both the poshviction motion court and the Court of Appeals

denied Harden’s claim that counsel was ineffective in not moving to dismiss based on
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prosecutorial vindictivenes$darden 415 S.W.3d at 719; Resp’t Ex. J at. 10he Court of
Appeals found that by his own admission Harden was unaware of any plea offsponmditime
after the statéled its noticewhenWolfrum conveyed plea ofer of twenty yearsHarden 415
S.W.3dat 719. The court concluded that, as such, it was imposshialethe state had filed the
notice solely to punish Harden for asserting his right to tdal.

Harden agues that the Court of Appeals decisi®rontrary tdJnited States v. Goodwin
457 U.S. 368 (1982). However, fAoodwin and the cases discussed therdine defendant
exercised somkegal rightbeforethe alleged vindictive action by the statedeed, thegquestion
before the Supreme Court iGoodwin was whether such timing should give rise to a
presumption of vindictivenesa the pretrial setting457 U.S. at 38881. Here, Harden did not
receive and reject the stat@lea offer until after theoticewas filed.

Hardenfurther arguesthat the state had a vindictive motive because there was no new
evidence or aggravating circumstances that justified filing of the notideis argument is
without merit. The state filed its notice relatively early in the proceedings,tpribe filing of
formal charges, antlardendoes not allege that there was an inadequate basseeking the
death penaltySee idat 37273 (imposition of punishment is purpose of criminal proceedings, so
punitive motivation alone is not an adequate basis foindisshing vindictive state actionig.
at 381 (inflexible presumptiof vindictivenessis not warranted in pretrial context where
prosecutor may come to realize the information possessed bwatihdas broader significance).

In addition, theras no evidence of actual vindictivenesblarden does not allege that
Hazelhimselfsomehowsuggested that the notice was filed to influence Harden’s coriduat.
380-81. Finally, thefact that Harden waived his right to a jury trial to avoid the death penalty

does not give rise to a presumption of prosecuterraictivenessSeeBrady v. United States
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397 U.S. 742, 755, 90 S. Ct. 1463, 1472, 25 L. Ed. 2d 747 (1970) (“[A] plea of guilty is not
invalid merely because entered to avoid the possibility déath penalty.”) Counselas not
ineffective in failing to file a motion tdismissthat would have been meritless. The decision of
the state courts on this issiseentitled to deference and was neither iredrnor unreasonable.
Ground 3 is denied.

ii. Testimony of Donald Booth (Ground 4)

Harden alsassertghat counsel was ineffective in not moving to strike the testimony of
Donald Booth.Booth’s testimony at the preliminary hearing was inconsistent with his testimony
at trial. At the preliminary hearing, Booth testified thawvhite marhelped him load a TV into
his mother’s truck. (Resp’t Ex. B at 47.) When asked if he saw the man go over to the bottom
part of a porch on théot adjacent tohis mother'shouse he testified that he wasot paying
attention and that he never told the police that he saw someone put sorsethavghereld. at
48. He then testified that he saw a red handkerchief under the aotdcbould not remember
anything else he sawd. 48-49.

At trial, Booth testified that he saw the man throw clotheslerthe porch and that he
told the police about it. (Resp’t Ex. C at 5@n crossexamination, he acknowledged his prior
testimony.ld. at 5651. In response to questioning from the trial court, he again testified,
contrary to his testimony at the preliminary hearing, that he saw the masoweathing up in
his hand and throw it under the portdh.at 51. Booth then testified that when his moteé to
drive the manto Kennett,Boothwentand looked under the porch and saw whatever was there.
Id. He initially testifi@l that he did not tell anybodyhat he saw but then testified that he told
the chief of policeld. He testified thain addition to the red handkéref, he saw a {shirt and

hat under the porchid. at 5:52. Following Booth’s testimony, the trial judge stated that he
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understood that Booth had given conflicting testimony and that he would note portions of
Booth’s preliminary haring testimony that héread into the recordn attempting to impeach
[Booth’s] testimony ... with his prior inconsistent statementd.”at 52. The court then took
judicial notice of all of Booth’s testimony at the preliminary hearidg.

Both the postonviction motion court and the Court of Appeals denied Harden'’s claim
that counsel was ineffective in not movingstimke Booth’s testimonyHarden 415 S.W.3d at
720 Resp’'t Ex. J at 10. The Court of Appeals found i@ inconsistenciegn Booth’s
testimony went to the weight of the evidence, not its admissitalitgt therefore any motion to
strike would have been deniddiarden 415 S.W.3d at 720.

The Court of Appealddid not consider Harden’s argument that Booth should have been
struck because he did not haudficientfirst-hand knowledgeciting State v. Irby 254 S.W.3d
181, 195 (Mo. Ct. App. 2008pr the proposition that the cowtill not consider arguments
raised in the argument portion afbrief that were not encompassed in the points relieddoat
10 n.4. This briefing rule does nfureclosefederal habeas reviewloore v. LuebbersNo.
4:05-CV-322, 2008 WL 782873, at *6 (E.D. Mo. Mar. 20, 2008)arden’s basic argumentas
discernible from his briefld. His point relied on contained a summary of Booth’s testimony,
includingthe assertion th&ooth never testified that he saw Harden place a shirt anghdat
the porch,andthe Argument sectiospecifically raised Booth’s lack of firshand knowledge
(Resp't Ex. L at 35, 49.)

Counsel Robert Wolfrum testified that he did not move to strike Booth’'s testimony
because he felt thampeachment with the prior inconsistent statements wasjpeopriate
remedy. (Resp’t Ex. L at 50.) Counsel's decision did not fall below an objectivéastiaof

reasonablenesstrickland 466 U.S. at 690. 1t is far from clear that counsel would have
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prevailed on a motion to strikeased on lack of firdiandknowledge. “Generally, a witness
may only testify to those matters of which the witness has persondidindtknowledge.State

v. Taylor, 466 S.W.3d 521, 529 (Mo. 2015Here, theras no question that Boottad personal
first-hand knowledge of Harden on the day of the murd&hile some of his testimony at the
preliminary hearing contradicted his testimomyrel, he wasconsistent that Harden helped load

a TV intohis mother’s truck and thdte sawsomethingunder the porch on the lot adjacent to his
mother’'s house Moreover, there is at least some evidence that heplesasbnalfirst-hand
knowledge oHardenthrowing something under the porch, namé&gpth’stestimonyat trial to

that effect.SeeFed. R. Evid. 602 (“Evidence to prove personal knowledge may consist of the
witness's own testimony.”)

Faced with a motion to strikehe trial court couldvell have foundthat Booth’s prior
inconsistent statements went to the weight and credilohithis testimony, rather thamis
competacy as a withessSee State v. Gray230 S.W.3d 613, 620 (Mo. Ct. App. 2007)
(“Conflicts between a witness's trial testimony and previous testimony omstate are for the
trial court to reconcile in assessing credibilityZgmpel v. Slaterl82 S.W.3d 609, 616 (Mo. Ct.
App. 2005) (“[E]quivocation and problems with recall in the [witness’s] testimonyoghe
weight of this testimony, not its admissityf); Mitchell v. Kardesch313 S.W.3d 667, 675 (Mo.
banc 2010) (impeachment “provides a tool to test a witness's perception, credanibity
truthfulness, which is essential becaudériar of fact] is free to believe any, all, or none of a
witness's testimony.”) Furthermore,counsel ensured thahe trial court considered the
inconsisten@sin Booth’s testimony and took judicial notice of his testimony at the preliminary
hearingand therefore any prejudice to Hardieom the admission of Booth’s testimomyas

minimal. The Court finds thatrial counsel was not ineffectivim failing to moveto strike

26



Booth’s testimony. The decision of the state courts on this is®mditled to deference and was
neither incorrect nor ueasonable Ground 4 is denied.
V. Conclusion

Based on the foregoing, the Court finds tHarden’srequest for relief pursuant to 28
U.S.C. 82254 should be granted in part and denied in. pate Court will set aside Harden'’s
conviction for first degree robbery and corresponding armed criminal action condstbased
on insufficient evidence in violation of the Due Process Clause of the FourteerethdAent
Jackson 443 U.S.at 324. However, Hardens not entitled to releasas he is confined for a
concurrent term of equal length dms remaining conviction for first degree murdesnd
corresponding armed criminal action convictioBecauseHarden has made no showing of
denial of aconstitutional righwith respect to hisemainingconvictions the Court will not issue
a certificate of appealabilitfsee28 U.S.C8§ 2253(c)(2)Tiedeman v. Bensph22 F.3d 518, 522
(8th Cir. 1997).

Accordingly,

IT ISHEREBY ORDERED that Joseph Harden’s Petition for Writ of Habeas Corpus
pursuant to 28 U.S.C. 2254 is GRANTED with respect toPetitioneirs conviction for first
degree robbery and corresponding armed criminal action conyidtased on Ground &s
discussed above, alENIED on all other claims[Doc. 1.]

IT ISFURTHER ORDERED that Joseph Harden’sonviction for first degree robbery
and corresponding armed criminal action convictiwill be set asidewith prejudice to
reprosecutionSee Burks .vUnited States437 U.S. 1, 18, 98 S.Ct. 2141, 57 L.Ed.2d 1 (1978)
(holding that “the Double Jeopardy Clause precludes a second trial once the recigwingas

found the evidence legally insufficient”).
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IT ISFURTHER ORDERED that a separate judgment will be entered this same date.
IT ISFINALLY ORDERED that, for the reasons stated herein, any motion by Joseph
Harden for a Certificate of Appealabilityill be DENIED.

Dated thisl2th day of April, 2017.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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