
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
TONYA GRAHAM, )  
 )  
               Plaint iff,  )  
 )  
          vs. )  Case No. 4: 14-CV-419 (CEJ)   
 )  
HUBBS MACHI NE AND )  
MANUFACTURI NG, I NC., et  al.,  )  
 )  
               Defendants. )  
 

MEMORANDUM AND ORDER  
 
 On May 19, 2016, the Court  entered sum m ary judgm ent  in favor of 

defendants on plaint iff’s retaliat ion claim  under sect ion 510 of the Em ployee 

Ret irem ent  I ncom e Security Act  of 1974 (ERI SA) , 29 U.S.C. § 1140, in Count  I I I  of 

the second am ended com plaint .   The judgm ent  stated that  plaint iff would bear the 

costs.  This m at ter is now before the Court  on defendants’ bill of costs request ing 

an award of $2,469.95 to be taxed against  plaint iff.1  Plaint iff has filed object ions. 

I . Legal Standard 

 Federal Rule of Civil Procedure 54(d)  grants dist r ict  courts “broad discret ion”  

over the award of costs to prevailing part ies.  Lit t le Rock Cardiology Clinic PA v. 

Bapt ist  Health, 591 F.3d 591, 601 (8th Cir. 2009) .  The costs that  a federal court  

m ay tax under Rule 54(d)  are enum erated in 28 U.S.C. § 1920.  Crawford Fit t ing 

Co. v. J.T. Gibbons, I nc., 482 U.S. 437, 441 (1987) .  Under sect ion 1920, the Court  

m ay tax costs for fees of the clerk and m arshal, fees for pr inted or elect ronically 

                                                           
1 Defendants’ or iginal bill of costs requested a total of $4,177.13 to be taxed against  plaint iff,  
including costs associated with the m ediator ’s fee.  Afterward, defendants filed a m ot ion to am end or 
m odify their bill of costs and dism iss or withdraw their request  for the costs associated with the 
mediator’s fee.  [ Doc. # 123] .  The Court  will grant  their m ot ion and consider defendants’ am ended bill 
of costs with the accom panying exhibits at tached to the original bill of costs in this m em orandum  and 
order.  [ Doc. # 123-1 & Docs. # # 121-1-6] . 
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recorded t ranscripts necessarily obtained for use in the case, fees and 

disbursem ents for pr int ing and witnesses, fees for copies of necessary papers, 

docket  fees, and com pensat ion of court  appointed experts and interpreters.  § 

1920(1)–(6) .  The Court  m ay not  award costs other than those authorized by 

sect ion 1920, because this sect ion “ im poses ‘r igid cont rols on cost -shift ing in 

federal courts.’”   Brisco–Wade v. Carnahan, 297 F.3d 781, 782 (8th Cir. 2002)  

(quot ing Crawford Fit t ing, 482 U.S. at  444) . 

I I . D iscussion 

A.  Deposit ion Costs 

 Plaint iff first  argues that  the court  reporters’ fees requested include 

deposit ions that  were necessary to both plaint iff’s ERI SA retaliat ion claim  and 

plaint iff’s rem aining state law claim  present ly pending in Missour i state court .  

Plaint iff states that , depending on the outcom e in state court , she, too, could 

recover her costs for the deposit ions pursuant  to Mo. Rev. Stat . § 492.590.  

Furtherm ore, she asserts that  defendants will st ill have an opportunity to request  

deposit ion costs should they prevail in the Missouri state court  act ion. 

 I n grant ing sum m ary judgm ent  on plaint iff’s ERI SA retaliat ion claim , the 

Court  exercised its discret ion to decline the exercise of supplem ental j ur isdict ion 

over plaint iff’s sole rem aining state law claim  under 28 U.S.C. § 1367(c) (3)  and 

rem anded the case to the state court  from  which it  was rem oved.  The order 

grant ing sum m ary judgm ent  const ituted a final order appealable under 28 U.S.C. § 

1291, and thus a “ judgm ent .”   Lindsey v. Dillard’s, I nc., 306 F.3d 596, 598–99 (8th 

Cir. 2002) ;  see Fed. R. Civ. P. 54(a)  ( “ ‘Judgm ent ’ as used in these rules includes a 

decree and any order from  which an appeal lies.” ) .  I n a j udgm ent , “ [ u] nless a 
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federal statute, these rules, or a court  order provides otherwise, costs—other than 

at torney’s fees—should be allowed to the prevailing party.”   Fed. R. Civ. P. 

54(d) (1) .  A prevailing party is “one who has been awarded som e relief by the 

court .”   Rogers Grp., I nc. v. City of Fayet teville, Ark., 683 F.3d 903, 909 (8th Cir.  

2012)  (quot ing Buckhannon Bd. & Care Hom e, I nc. v. W. Va. Dep’t  of Health & 

Hum an Res., 532 U.S. 598, 603 (2012) ) ;  see 10 Charles Alan Wright , et  al.,  

Federal Pract ice and Procedure § 2667 (3d. ed. 2016)  ( “ [ A]  claim ant  who has 

obtained som e relief usually will be regarded as the prevailing party even though 

the party has not  sustained all his claim s.” ) . 

 Defendants were the prevailing part ies on their  m ot ion for sum m ary 

judgm ent .  The presum pt ion under Rule 54(d)  is that  the prevailing party is ent it led 

to costs.  Bathke v. Casey’s Gen. Stores, I nc., 64 F.3d 340, 347 (8th Cir. 1995) .  

The losing party bears the burden of overcom ing the presum pt ion that  the 

prevailing party is ent it led to costs. Janis v. Biesheuvel, 428 F.3d 795, 801 (8th Cir .  

2005) . 

 Sect ion 1920 perm its a prevailing party to obtain “ [ f] ees for pr inted or 

elect ronically recorded t ranscripts necessarily obtained for use in the case.”   § 

1920(2) .  “ [ E] ven if a deposit ion is not  int roduced at  t r ial,  a dist r ict  court  has 

discret ion to award costs if the deposit ion was ‘necessarily obtained for use in [ a]  

case’ and was not  ‘purely invest igat ive.’”   Zotos v. Lindbergh Sch. Dist ., 121 F.3d 

356, 363 (8th Cir. 1997)  (quot ing Slagenweit  v. Slagenweit , 63 F.3d 719, 720 (8th 

Cir. 1995) ) .  The Court  finds that  the deposit ions taken were necessarily obtained 

for use in this case.  The deposit ions were used extensively both by the part ies in 

the br iefing on defendants’ m ot ion for sum m ary judgm ent  and by the Court  in 
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deciding the sum m ary judgm ent  m ot ion.  See Bathke, 64 F.3d at  347 ( finding the 

dist r ict  court  did not  abuse its substant ial discret ion in assessing the deposit ion 

costs against  the plaint iffs when the dist r ict  court  specifically indicated that  it  relied 

on the deposit ions in ruling on the m ot ion for sum mary judgm ent ) .  Plaint iff has not  

provided any basis in a federal statute or rule for denying these costs to 

defendants.  As such, defendants are ent it led to costs for the deposit ions taken 

under sect ion 1920. 

B.  Object ions to Specif ic Costs 

 Plaint iff also argues that  som e of the costs defendants seek are not  taxable 

or recoverable under 28 U.S.C. § 1920.  The Court  addresses each in turn. 

 Delivery Costs for  Deposit ions :   Defendants request  $23.00 for the 

delivery costs of two deposit ions.  See Exs. B, D [ Docs. # # 121-2, 121-4] .  Sect ion 

1920 does not  authorize taxing plaint iff for the defendants’ delivery expenses for  

deposit ions.  Sm ith v. Tenet  Healthsystem SL, I nc., 436 F.3d 879, 889 (8th Cir. 

2006) .  The Court  thus will not  tax these costs against  plaint iff.  

 Copies of Docum ents :   Defendants request  $33.00 for the costs of copying 

a hearing t ranscript  from  the Missour i Departm ent  of Em ploym ent  Security.  Ex. E 

[ Doc. # 121-5] .  Plaint iff states that  she produced a copy of the hearing t ranscript  

to defendants during discovery.  Sect ion 1920 only provides for copies of m aterials 

“where the copies are necessarily obtained for use in the case.”   § 1920(4) .  

Defendants have not  replied to plaint iff’s object ion disput ing the assert ion that  she 

produced a copy of the hearing t ranscript  during discovery.  Because the Court  is 

unable to determ ine that  the copies defendants charged were necessarily obtained 

for use in the case “ rather than obtained sim ply for the convenience of counsel,”  
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the Court  will not  award defendants its cost  request  for the copy of this t ranscript .   

Dunn v. Nexgrill I ndus., I nc., No. 4: 07-CV-1875(JCH) , 2011 WL 1060943, at  * 1 

(E.D. Mo. Mar. 21, 2011) . 

 Mediator ’s Fee :   Defendants withdrew their  request  for half of the 

m ediator ’s fee in their  m ot ion to am end or m odify their  or iginal bill of costs.  [ Doc. 

# 123] .  Furtherm ore, sect ion 1920 does not  author ize taxing plaint iff for m ediat ion 

fees.  Brisco-Wade, 297 F.3d at  782–83.  As such, the Court  will not  tax these costs 

against  plaint iff.  

*      *      *      *      *  

 I n sum m ary, defendants are ent it led to costs as follows:  

 Fees for pr inted or elect ronically recorded t ranscr ipts:  $2,413.95 

 Accordingly, 

 I T I S HEREBY ORDERED that  defendants’ m ot ion to am end or m odify their  

bill of costs [ Doc. # 123]  is granted .  

 I T I S FURTHER ORDERED that  the plaint iff shall pay to the defendants 

costs in the am ount  of $2,413.95 w ithin th ir t y ( 3 0 )  days of the date of th is 

Order .  

  

       ___________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
Dated this 27th day of June, 2016. 
 
   


