
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

EASTERN DIVISI ON 
 
GI LBERT T. GLEGHORN,   )        
      )  
               Plaint iff,     )  
      )  
          vs.     )   Case No. 4: 14-CV-426-CEJ 
      )   
CAROLYN W. COLVI N, Act ing  )  
Commissioner of Social Secur ity, )  
      )  
               Defendant .   )  
 

MEMORANDUM AND ORDER  

 This mat ter is before the Court  for review of an adverse ruling by the Social 

Security Adm inist rat ion. 

I . Procedural H istory  

On March 11, 2008, plaint iff Gilbert  T. Gleghorn filed an applicat ion for  

supplemental secur ity income, Tit le XVI , 42 U.S.C. §§ 1381 et  seq., with an alleged 

onset  date of December 3, 2007.  (Tr. 287–89)   After plaint iff’s applicat ion was 

denied on init ial considerat ion (Tr. 152–57) , he requested a hearing from an 

Administ rat ive Law Judge (ALJ) .  (Tr. 159–61)   Plaint iff and counsel appeared for a 

hearing on January 6, 2010.  (Tr. 36–78)   The ALJ issued a decision denying 

plaint iff’s applicat ion on March 26, 2010.  (Tr. 129–44)   Plaint iff requested the 

Appeals Council reverse the ALJ’s decision and remand for a new hearing (Tr. 203) , 

which request  was granted on December 12, 2011.  (Tr. 145–49)   Plaint iff also filed 

a subsequent  claim  for Tit le XVI  benefits on March 22, 2011, which was 

consolidated with his prior claim .  (Tr. 10)   The ALJ held a second hearing on May 

10, 2012, at  which plaint iff and counsel again appeared.  (Tr. 79–125)   On October 

12, 2012, the ALJ issued a second decision denying plaint iff’s applicat ion.  (Tr. 7–
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27)   The Appeals Council denied plaint iff’s request  for review on January 6, 2014.  

(Tr. 1–3)   Accordingly, the ALJ’s second decision stands as the Commissioner’s final 

decision. 

I I . Evidence Before the ALJ  

A.  Disabilit y Applicat ion Docum ents  

I n his Disability Report  (Tr. 394–401) , plaint iff listed his disabling condit ions 

as arthr it is in his left  foot  and flat  feet .   (Tr. 395)   He has diff icult y standing for long 

periods and carrying weighted items.  I d.  He takes over- the-counter Advil, Aspir in, 

I buprofen, and Tylenol for  pain.  (Tr. 399)   Plaint iff stated that  he at tended special 

educat ion classes through the equivalent  of the tenth grade, but  the Missouri 

Special School Dist r ict  has no record of plaint iff’s at tendance.  (Tr. 400, 464)   I n 

the report , plaint iff states that  he can read and understand English and that  he can 

write more than his name in English.  (Tr. 394)  

I n a Missouri Supplemental Quest ionnaire completed on March 15, 2008 (Tr. 

370–77) , plaint iff complained of addit ional arthr it is pain in his left  hip, and that  one 

of his legs is larger than the other.  He also reported diff iculty following writ ten and 

verbal inst ruct ions, and that  he cannot  read or write.  Plaint iff reported taking 

prescript ion Tramadol1 as needed and using a self-prescribed cane every day.  

Conflict ingly, plaint iff stated both that  he does not  shop and that  he goes shopping 

once a week.  (Tr. 373, 375)   Plaint iff reported doing “nothing”  throughout  the day, 

suffering constant  pain.  (Tr. 374)   He alleged that  sit t ing for a long per iod causes 

pain, but  that  he can watch a thirty m inute television show.  I d.  

                                           
1Error ! Main Docum ent  Only. Tram adol is prescribed for t reatm ent  of m oderate to m oderately 
severe pain. ht tp: / / www.nlm .nih.gov/ m edlineplus/ druginfo/ m eds/ a695011.htm l ( last  visited Jan. 23, 
2015) . 
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 On March 21, 2008, plaint iff completed a second Missouri Supplemental 

Quest ionnaire.  (Tr . 378–85)   He reported somet imes having diff iculty 

understanding what  people are saying to him .  (Tr. 384)   His arthr it is symptoms 

are exacerbated by walking, standing, and ly ing or sit t ing on his left  side for too 

long.  (Tr. 378)   His inability to lie on his left  side without  pain makes sleeping 

diff icult .   (Tr. 382)   Plaint iff reported that  his daily dose of Tramadol, coupled with 

over- the-counter Advil and Tylenol, caused sleepiness and drowsiness.  (Tr. 379)   

I nconsistent ly, plaint iff stated that  he does not  ever go shopping (Tr. 381)  and that  

he drives to the “store and back,”  “when needed.”   (Tr. 383)   He reported doing no 

household chores (Tr. 381) , and yet  he said that  somet imes he must  be rem inded 

to complete chores.  (Tr. 384)   He spends most  of his day “ taking something for 

pain every three or four hours.”   (Tr. 382)   He is unable to sit  for long without  

shift ing from side to side.  I d.  I n cont rast  to the quest ionnaire he completed a 

week earlier, plaint iff reported that  his pain is so severe that  he cannot  even watch 

a 30-m inute television show.  I d. 

 On March 23, 2008, plaint iff completed a Work History Report  in which he 

detailed past  j obs as a cook, a dishwasher, a mover, and a landscaper.  (Tr. 386)   

He could not  remember when he had worked at  any of those jobs, but  he recalled 

that  he last  worked on January 1, 1993.  (Tr. 386, 395)   He reported that  some of 

his pr ior work included the use of machines, tools, and equipment ;  and technical 

knowledge and skills.  (Tr. 387, 389, 391)  

 I n a Funct ion Report  filed on July 3, 2009, plaint iff stated that  he spends his 

days sit t ing or ly ing down and watching television.  (Tr. 433)   His sleep is disrupted 

because he must  hang his left  foot  off the bed “ for blood flo[ w] .”   (Tr. 434)   He 
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leaves his house about  every other day, at  which t imes he drives his car, 

somet imes r ides in a car dr iven by others, or uses public t ransit .   (Tr. 436)   I n the 

Funct ion Report , he claimed that  he never goes shopping.  I d.  He reported that  his 

alleged condit ions do not  affect  his abilit y to follow verbal inst ruct ions, use his 

hands, see, hear, talk, or get  along with others.  (Tr. 431)   I n the Funct ion Report ,  

plaint iff stated that  he ambulates with a cane only “some t imes.”   (Tr. 432)  

B.  Test im ony at  the First  Hear ing  

Plaint iff was 49 years old at  the t ime of the first  hear ing before the ALJ.  (Tr. 

41)   He test if ied that  he has lim ited reading and wr it ing skills.  (Tr. 43, 70)   He had 

been incarcerated several t imes for cr imes he could not  always detail,  most  recent ly 

for two years for possession of a cont rolled substance.  (Tr. 46–47)  

Plaint iff recalled that  he has not  worked in over twenty years.  (Tr. 51)   The 

ALJ noted, however, that  medical records from 2003 captured plaint iff’s statement  

that  he “had his own lawn service.”  (Tr. 52)   Plaint iff did not  explain that  

discrepancy.  (Tr. 53)   He claimed that  he does not  do any household chores, but  

adm it ted to going shopping with his wife.  (Tr. 66)   He also test if ied that  he 

somet imes visits his cousin and his daughters in their homes.  (Tr. 67)  

Other than his left  leg and hip, plaint iff test ified that  he has no problems with 

his arms, hands, or any other body part  that  would interfere with his ability to 

work.  (Tr. 70)   I n his est imat ion, he can walk for j ust  three to five m inutes at  a 

t ime.  (Tr. 67)   He also est imated that  he could only stand for  f ive m inutes at  a 

t ime, and that  he could sit  for  ten or twenty m inutes, dur ing which t ime he would 

have to shift  from side to side.  (Tr. 67–68)   I n response to quest ions from his 

counsel, plaint iff test ified that  he elevates his left  leg at  night  with a pillow and that  
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he sleeps for four hours a night , tossing and turning throughout .  (Tr. 68–69)   He 

does not  lie on his left  side when in bed because of his left  foot  and left  hip 

condit ion.  (Tr. 69)   Because his left  foot  “swells up,”  plaint iff elevates it  

“ throughout  the day[ ,]  three or four t imes a day.”   (Tr. 68)   Plaint iff test if ied that , 

he would have typically “been up 20 t imes”  and have elevated his foot  in the 

amount  of t ime the hearing lasted.  (Tr. 70)   The ALJ told plaint iff that  he could 

change his body posit ion or stand up, but  plaint iff did not  do so.  (Tr. 39)  

Despite plaint iff’s claim  that  he uses a cane every day to ambulate, the ALJ 

took note that  plaint iff did not  appear at  the hearing with a cane.  (Tr. 54)   The ALJ 

also observed that  plaint iff was not  limping when he walked into the hearing.  (Tr. 

57)   Plaint iff then admit ted that  he uses a cane only “every now and then,”  or 

about  once a week, when his foot  swells up.  (Tr. 54, 58, 68)   The ALJ also noted 

that  plaint iff was observed at  one point  using a cane on “ the wrong side for an 

injury to [ his]  left  foot .”   (Tr. 58)  

At  the t ime of the first  hear ing, plaint iff had not  been prescribed any 

medicat ion for his arthr it is;  instead, he took only over- the-counter Advil and 

Tylenol.  (Tr. 55, 58, 62)   He recalled that  his podiat r ist  had once prescribed 

unspecified pain medicat ion, but  it  did not  alleviate his symptom s.  (Tr. 62)   He also 

reported receiving indeterm inate t reatment  for his breathing.  I d.  He was “on the 

borderline for diabetes,”  but  his physician did not  prescribe any medicat ion for this 

condit ion.  I d.  

Plaint iff completed a mandatory drug rehabilitat ion program upon his release 

from prison in 2005, and he maintains that  he has not  used any drugs since he was 

released.  (Tr. 61–63)   When quest ioned by the ALJ about  his putat ive substance 
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dependency disorder, however, plaint iff adm it ted that  he drinks alcohol with such 

regular it y and in such quant it ies that  his drinking is an “actual disorder,”  and that  

he abuses alcohol.  (Tr. 55)   Plaint iff test if ied that  he drinks alcohol “when [ he]  

get [ s]  his hands on it ,”  and that  he will dr ink as much alcohol as he has available.  

(Tr. 56)  

C. Test im ony at  the Second Hear ing  

 Following the Appeals Council’s remand order, the ALJ conducted a second 

hearing on May 10, 2012, which plaint iff and counsel at tended.  (Tr. 79–125)   

Plaint iff weighed 250 pounds and he was 5’ 5”  tall.   (Tr. 89)   He test if ied that  it  is 

diff icult  for him  to write, such that  he would be unable to write out  a sentence 

without  assistance.  (Tr. 86)   Plaint iff also reported that  his memory is “very shot ,”  

and that  he has t rouble remembering things “all the t ime.”   (Tr. 89–90)  

  I n addit ion to arthrit is pain, plaint iff complained of m igraines, which he gets 

“maybe once [ or]  twice a month.”   (Tr. 87–88, 90)   He est imated that  he can stand 

in one place for about  twenty to thirty m inutes.  (Tr. 87)   He reported being unable 

to sit  in one posit ion for very long, but  said that  he can st retch his left  leg and foot  

out  to “ let  [ his]  blood circulate.”   I d.  He est imated that  he can only walk one-half 

of a block before needing to rest .  (Tr. 90)  

Plaint iff test if ied that  he spends most  of the day “ [ j ] ust  sit t ing with [ his]  leg 

propped up, watching TV.”   (Tr. 88)   He reported propping his left  leg up for four to 

five hours every day because it  “helps [ his]  blood circulate bet ter.”   I d.  Cont rary to 

his statement  at  the first  hear ing that  he uses a cane infrequent ly, plaint iff test if ied 

that  he walks with a cane to take pressure off his left  foot  “basically every day”  for 

“maybe 10 [ to]  15 m inutes”  per day.  (Tr. 89)  
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Plaint iff reported taking over- the-counter medicat ions, including Advil, Bayer, 

and Tylenol, to alleviate his pain “all the t ime.”   (Tr. 86, 90)   He also recalled taking 

prescript ion Tramadol for the pain in his left  foot  and for m igraines.  (Tr. 87)   But  

the medicat ions provide only temporary relief.   (Tr. 90)  

Anthony Francis, M.D., test if ied at  the second hearing.  After reviewing 

plaint iff’s medical records, he opined that  plaint iff had a calcaneal fracture (a heel 

bone fracture on the left  side) , which demonst rated subtalar  arthr it is (arthr it is 

below the talus in the m iddle port ion of the foot  and between the calcaneus and the 

talus) .  (Tr. 94–95)   Although plaint iff refused a subtalar and talonavicular fusion 

procedure on his left  ankle, Dr. Francis explained that  surgery of that  t ype is merely 

a “salvage procedure”  that  m ight  not  alleviate plaint iff’s im pairment .  (Tr. 95)   Dr. 

Francis also offered the non-medical opinion that  “on a more likely than not  basis 

[ plaint iff’s condit ion]  would equal [ list ing]  1.02A.”   (Tr. 98–99)   Plaint iff had a 

laparoscopic procedure to remove his gallbladder, without  lingering side effects, 

and his obesity is one factor relevant  to his ability to work, according to Dr. Francis.  

(Tr. 95–96)  

Dr. Francis also opined on inconsistencies in the medical evidence presented 

to him .  A physical residual funct ional capacity assessment  from August  26, 2011 

records that  plaint iff has osteoarthrit is of the left  hip, which m ay not  have been 

present , and fails to note osteoarthrit is of the left  foot .  (Tr. 96, 717–23)   

Moreover, according to Dr. Francis, the August  26, 2011 assessment  was erroneous 

in part  because it  states that  plaint iff could stand or walk for six hours out  of an 

eight  hour workday, which is inconsistent  with “most  subtalar and talonavicular 

arthr it is.”   (Tr. 96)  
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To the cont rary, Dr. Francis opined that  plaint iff m ight  be lim ited to two 

hours of standing per day, perhaps less.  (Tr. 99)   I n response to the ALJ’s 

quest ions, Dr. Francis explained that  no medical evidence supports the conclusion 

that  plaint iff would be lim ited to walking no more than three m inutes at  a t ime, 

standing no more than five m inutes at  a t ime, or sit t ing no more than ten or twenty 

m inutes at  a t ime.  (Tr. 102–03)   Dr. Francis maintained that  plaint iff’s ability to sit  

would be “unlim ited”  with “normal work breaks.”   (Tr. 98–100)   While Dr. Francis 

believed that  someone with plaint iff’s arthrit ic condit ion m ight  have to elevate his 

leg “at  t imes”  dur ing a workday, whether such a person would have to elevate his 

leg for “ three to four hours”  would “depend on the indiv idual.”   (Tr. 101)  

Consult ing expert  Dr. James Reid, a clinical psychologist , test if ied regarding 

plaint iff’s alleged mental impairments.  (Tr. 105–15)   Dr. Reid opined that  plaint iff 

has an “organic mental disorder, specifically borderline intellectual funct ioning and 

substance addict ion disorders.”   (Tr. 106)   That  diagnosis was consistent  with 

plaint iff’s Stanford-Binet  test  results, which evidenced a full scale I Q score of 72, 

according to Dr. Reid.  (Tr. 106–07)    Dr. Reid opined that  a Wechsler Adult  

I ntelligence Scale assessment  that  concluded plaint iff has a full scale I Q score of 54 

was invalid because the Wechsler test  results were not  consistent  with plaint iff 

having a valid dr iver’s license or having previously worked for a lawn maintenance 

service.  (Tr. 109)   Moreover, Dr. Reid noted that  there is a nearly twenty point  

discrepancy between plaint iff’s performance I Q of 55 on the Wechsler test  and the 

measure of sim ilar funct ions evidenced by a nonverbal I Q of 74 on the Stanford-

Binet  test .  (Tr. 111)   I n Dr. Reid’s assessment , the failure to note an Axis I  
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diagnosis when perform ing the Wechsler test  undercuts the credibilit y of those 

results.  (Tr. 114–15)  

As Dr. Reid explained, plaint iff’s medical records confirm  heavy, daily alcohol 

use, which would affect  plaint iff’s organic mental disorder, result ing in a “general 

dim inut ion in all areas of cognit ive funct ioning”  for a per iod of six to nine months 

following a return to sobriety.  (Tr. 107, 109)   Evaluat ing plaint iff under list ing 

12.09 (organic mental disorders) , Dr. Reid opined that  plaint iff’s act iv it ies of daily 

liv ing are moderately impaired, his social funct ioning is markedly impaired, and his 

concent rat ion, persistence, and pace is markedly impaired, with no evidence of 

repeated episodes of decompensat ion.  (Tr. 108)   I n Dr. Reid’s opinion, taking into 

account  plaint iff’s substance abuse disorder, his im pairments would equal a list ing.  

I d.  However, Dr. Reid opined that  with abst inence from drugs and alcohol for an 

extended period of t ime, plaint iff’s act iv it ies of daily liv ing would be only m ildly 

impaired, his social funct ioning would be only m ildly impaired, his concent rat ion, 

persistence, and pace would be moderately impaired, and there would cont inue to 

be no episodes of decompensat ion.  I d.  Given plaint iff’s lim itat ions, he could be 

expected to be m ildly impaired at  complet ing sim ple, rout ine, repet it ive tasks and 

moderately impaired at  complet ing somewhat  more complex tasks, according to Dr. 

Reid.  I d.  

Delores Gonzales, a vocat ional expert , provided test imony regarding the 

employment  opportunit ies for an indiv idual of plaint iff’s age, educat ion, and past  

relevant  work who retains the residual funct ional capacity to perform  light  work but  

is lim ited in the following ways:  

[ The indiv idual]  must  have a sit / stand opt ion with the ability to change 
posit ions frequent ly.  This indiv idual can climb stairs and ramps 
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occasionally, [ but ]  never clim b ropes, ladders, [ or]  scaffolds.  This 
indiv idual can stoop, kneel,  crouch, [ and]  crawl occasionally.  This 
indiv idual is lim ited to pushing and pulling with the left  leg to 
occasional.  This indiv idual must  avoid even moderate exposure to 
ext reme cold and vibrat ions.  [ The individual has the]  [ f] ollowing 
mental lim itat ion[ s: ]  [ T] his indiv idual can understand, remember, 
[ and]  carry out  at  least  simple inst ruct ions, non-detailed tasks, 
demonst rate adequate judgment  to make simple work- related 
decisions, adapt  to rout ine simple work changes, [ and]  perform 
repet it ive work according to set  procedures, sequence, and pace. 

(Tr. 117–19)   When asked if she could ident ify any jobs that  exist  in the 

local, regional, or nat ional economy for that  hypothet ical person, Gonzales 

ident if ied mail sorter and hand presser.  I d.  The ALJ then changed the 

hypothet ical to add the following mental lim itat ions:  

DAA [ substance use disorder]  is mater ial.  . . .  [ T] his indiv idual could 
understand, remember, [ and]  carry out  simple inst ruct ion on detailed 
tasks, however, would not  be able to maintain concent rat ion and 
at tent ion for two-hour segments over a[ n]  eight -hour period, would 
not  be able to respond appropr iately to supervisors and co-workers in 
a task-oriented set t ing where contact  is casual and infrequent , [ and]  
will not  be able to perform  work at  a normal pace even without  
product ion quotas. 

(Tr. 119–20)   Gonzales test if ied that  such a person would not  be able to perform  

any job that  exists in significant  numbers in the nat ional or local economy.  I d. 

 Plaint iff’s counsel then asked Gonzales if her opinion that  work is available 

for an indiv idual as described in the ALJ’s first  hypothet ical would change if the 

person had to reposit ion from sit t ing to standing and back as often as seven t imes 

an hour.  (Tr. 121)   Gonzales stated that  such frequent  changes in posit ion could 

eventually decrease the indiv idual’s product iv ity or “become such a dist ract ion that  

it  would virtually elim inate”  the indiv idual’s ability to work, but  “depending on the 

job they were doing.”   I d.  I n addit ion, Gonzales test if ied that  no unaccommodated 

jobs would exist  for an indiv idual who, per counsel’s hypothet ical,  “needed breaks 
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every two hours for thirt y m inutes each to elevate their legs.”   I d.  Moreover, such 

a person would not  be able to work compet it ively if he was “simply off task, 

completely unproduct ive, at  about  33[ % ]  of the t ime.”   I d.  I f the person had to be 

ret rained on the job at  least  every other day “because of memory or t raining 

issues,”  the person would also not  be able to find employment .  I d.  While a person 

who cannot  read or write m ight  be unable to work as a mail sorter, Gonzales 

test if ied that  such a person can st ill work as a hand presser.  (Tr. 122)  

D. Medical Records  

1 . Left  Leg and Hip  I m pairm ents  

Plaint iff’s medical records document  his history of arthr it is.  On July 2, 2007, 

an x- ray of plaint iff’s left  leg revealed that  his left  knee is normal, while his left  

ankle and tarsus have enthesopathy.  Another left  leg x- ray on June 10, 2008 

discovered “ossificat ion adjacent  to the talonavicular j oint [ ,]  which probably 

represent [ s]  [ an]  os supranaviculare.”   (Tr. 533)   An x- ray of plaint iff’s left  hip, 

however, found no arthrit is, acute fracture, dislocat ion, or soft  t issue calcif icat ions, 

only “m ild nonuniform  joint  space narrowing.”   I d.  Dr. David Kieffer exam ined yet  

another x- ray of plaint iff’s left  foot  on November 30, 2007 and diagnosed plaint iff 

with “significant  m idfoot  arthrit is at  [ the]  talonavicular, naviculocuneiform [ ,]  and 

calcaneocuboid joints,”  with “ [ s] ignificant  spurr ing on [ the]  dorsum.”   (Tr. 656)   Dr. 

David Karges confirmed the diagnosis of “arthrit is of the left  subtalar and 

talonavicular j oints”  after exam ining plaint iff on December 29, 2009.  (Tr. 813)    

Addit ionally, in June 2007, plaint iff was t reated for cellulit is of the r ight  foot ,  

which caused localized tenderness, redness, swelling, and affected his gait .  (Tr. 

502)   He was advised to soak his foot  in Epsom salts to decrease the swelling.  I d.  
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That  same month, when he visited the hospital because “he was down on the 

ground and his step-daughter and mother were jumping on him ,”  plaint iff 

complained of exper iencing “ left  knee pain and limping.”   (Tr. 608)  

Plaint iff’s medical records contain a number of reports of his symptoms.  On 

May 2, 2007, Zachary Newland, D.P.M., t reated plaint iff for complaints of gout  in 

his left  foot  and an “old injury”  to his r ight  foot .  (Tr. 503)   Dr. Newland observed 

that  plaint iff suffered from “generalized tenderness”  and that  he complained of 

“ resultant  weakness and pain on a regular basis.”   I d.  Dur ing the examinat ion 

plaint iff alleged that  “ he has been unable to maintain any jobs because [ his]  left  leg 

[ is]  ‘giv ing out  on him  always.’”   I d.  Dr. Newland reported that  plaint iff had 

“not iceable decrease in [ his left ]  leg girth and 1 grade muscle st rength.”   I d.  On 

August  1, 2007, plaint iff was seen by Shir ley Marshall, M.D., because he 

experienced pain while walking, dur ing which examinat ion he reported that  he was 

unable to fully extend his left  knee, and that  he had swelling and pain in his left  

knee and calf.  (Tr. 497)  

On May 6, 2008, Arjun Bhat tacharya, M.D., exam ined plaint iff and detailed 

his reports of tenderness in his left  ankle and foot , and his claims of weakness in 

the left  leg and a lim p.2  (Tr. 517)   Plaint iff claimed that  he was able to walk about  

one block, stand for between 15 and 30 m inutes, climb a flight  of stairs, and bend 

but  not  squat .  I d.  Dr. Bhat tacharya observed that  plaint iff “walks with a cane that  

he bought  himself.”   I d.  Plaint iff “winced”  at  the slightest  touch to his left  hip, even 

though Dr. Bhat tacharya observed no obvious deform ity or evidence of 

inflammat ion in the hip.  I d.  He also “ resist [ ed]  all movement  of the foot  and 

                                           
2Plaint iff erroneously ident ifies Dr. Bhattacharya’s examination records as the product of Saul  
Silvermintz, M.D. 
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toes[ ,]  claim ing that  it  causes severe discomfort .”   I d.  Plaint iff reported being 

unable to walk without  the cane;  he had a marked lim p, and he could not  heel or 

toe walk.  I d. Yet , he could “get  on and off the examinat ion table without  any 

diff iculty.”   I d.  

Dr. Newland again examined plaint iff on August  20, 2009 and observed that  

he had “decreased size and girth”  in his left  leg, with an enlarged exterior digitorum  

brevis muscle on his left  foot .  (Tr. 594)   I n Dr. Newland’s medical source 

statement  of October 31, 2009, he reported that  plaint iff can stand or walk for two 

hours cont inuously, without  a break, that  he can stand or walk for two hours 

throughout  an eight -hour workday with usual breaks, and that  he can lift  or carry 

up to twenty pounds.  (Tr. 653)   When asked to opine regarding how long plaint iff 

can sit  cont inuously without  a break, Dr. Newland diagnosed:  “No sit t ing 

lim itat ions.”   I d.  Yet , Dr. Newland reported that  plaint iff will need to “elevate [ his 

leg]  4 hours per 8 hour shift ,”  “ [ d] ue to edema.”   (Tr. 654)   Dr. Newland’s medical 

source statement  makes no ment ion of plaint iff’s arthr it is.  

Dr. Newland sent  a let ter to plaint iff’s counsel on November 3, 2009.  (Tr. 

651)   I n the let ter, Dr. Newland reported that  plaint iff has a “chronic”  condit ion of 

pain and weakness in his left  ankle, foot , and leg, with “not iceable decrease in girth 

of [ plaint iff’s]  left  musculature”  and “only a (+ )  1 muscle st rength grade”  in his left  

leg.  (Tr. 651)   Dr. Newland opined that  plaint iff “ is unable to maintain desired j obs 

due to weakness,”  and that  plaint iff is “ unable to stand on [ his]  left  leg.”   I d. 

(emphasis added) .  The let ter does not  specify the medical cause or causes of 

plaint iff’s alleged pain, and it  does not  ment ion arthr it is.  
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Upon examinat ion by Alan Morris, M.D., on August  15, 2011, plaint iff 

reported that  he began using a cane in his left  hand in 2009, which he uses “100%  

of the t ime.”   (Tr. 713)   He reported being in constant  pain that  worsens when he 

stands and walks, and he said that  he can sit  for two hours at  a t ime, stand for  

thir ty m inutes, walk for ten m inutes, and lift  perhaps ten pounds.  I d.  Plaint iff also 

reported to Dr. Morris that  he never takes public t ransportat ion.  I d.  Dr. Morris 

observed that  plaint iff has an “almost  impercept ible limp on the left  as he walks.”   

(Tr. 713–14)   Plaint iff ’s left  calf was thir ty-seven cent imeters in diameter, while his 

r ight  was four cent imeters larger.  (Tr. 714)   Dr. Morris concluded that  plaint iff 

suffers from left  leg subtalar and m id- tarsal j oint  arthr it is.  I d.  

The verisim ilitude of plaint iff’s allegat ions of constant  disabling physical 

symptoms is called into quest ion by the reports of many medical professionals.  On 

February 2, 2008, Dr. Marshall exam ined plaint iff, the notes from which 

examinat ion record that  plaint iff had “normal posture.”   (Tr. 496)   Likewise, the 

assessment  of plaint iff’s mental condit ion performed by Amy Marty, Ph.D., in May 

2008 contains inform at ion about  plaint iff’s physical appearance, including notat ions 

that  he suffered from no unusual motor act iv ity and that  his posture and gait  were 

normal.  (Tr. 526)   Plaint iff was able to move all of his ext rem it ies with “good tone”  

when he was exam ined by Faqir Ahmad, M.D., on April 5, 2011.  (Tr. 766)   On 

December 19, 2011, Kimber ly Perry, D.O., exam ined plaint iff and reported that  his 

range of mot ion was normal in all of his ext rem it ies, that  none of his ext rem it ies 

was tender to palpat ion, and that  he had no edema.  (Tr. 746)   Ketal Patel, M.D., 

exam ined plaint iff in the emergency room on December 22, 2011 because he 

claimed to be suffer ing from headaches.  (Tr. 728)   Dur ing that  exam inat ion, Dr. 
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Patel noted that  plaint iff had a “normal[ ,]  steady[ ,]  stable gait ”  and he moved all of 

his ext rem it ies “equally with good tone.”   (Tr. 728–29)   None of the aforement ioned 

records note plaint iff using a cane to ambulate. 

Plaint iff consistent ly reported taking over- the-counter medicat ions to 

alleviate the pain from his ar thr it is and other condit ions, including Advil, Aleve, 

I buprofen, and Tylenol.  (Tr. 446)   At  various t imes over the last  several years 

plaint iff was also prescribed medicat ion to address his arthr it is symptoms, including 

Hydrocodone/ Apap3 and I ndomethacin.4  (Tr. 446, 503, 507, 818)   I n May 2007, he 

was prescribed a 90-day regimen of Ult ram.5  Medical professionals also prescr ibed 

or provided him  with Amoxicillin6 ( for infect ions) , Motr in, and Norvasc7 ( for 

hypertension) .  (Tr. 608)   He was also prescribed Tramadol for his complaints of 

headaches.  (Tr. 496)   However, plaint iff’s history of taking prescript ion 

medicat ions for arthr it is pain is sporadic—several of the medical records state that  

he was not  taking any medicat ions, prescript ion or otherwise.  (Tr. 539, 756) . 

 

 

 

                                           
3Hydrocodone/ Apap refers to a com binat ion of hydrocodone and Acetam inophen, see 
ht tp: / / www.ncbi.nlm .nih.gov/ pubm edhealth/ PMHT0010590/  ( last  visited Feb. 10, 2015) , which is 
indicated for the relief of m oderate to moderately severe pain.  See Phys. Desk Ref. 530–31, 3314–15 
(60th ed. 2006) . 

4“ I ndom ethacin is a nonsteroidal ant i- inflam m atory drug (NSAID)  used to t reat  m ild to m oderate 
acute pain and relieve sym ptom s of arthr it is.”   See 
ht tp: / / www.ncbi.nlm .nih.gov/ pubm edhealth/ PMHT0000945/  ( last  visited Feb. 11, 2015) . 

5Error ! Main Docum ent  Only. Ult ram  is a cent rally-act ing synthet ic opioid indicated for m anagem ent  
of m oderate to m oderately severe chronic pain in adults who require around- the-clock t reatm ent  of 
pain for extended periods of t im e.  See Phys. Desk. Ref. 2428–29 (63rd ed. 2009)  (discussing 
extended release product ) . 

6Error ! Main Docum ent  Only. Am oxicillin is an ant ibiot ic.  See Phys. Desk Ref. 1315–16 (60th ed. 
2006) . 
7Error ! Main Docum ent  Only. Norvasc is indicated for the t reatm ent  of hypertension and coronary 
artery disease.  See Phys. Desk Ref. 2546 (61st  ed. 2007) . 
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2 . Menta l I m pairm ents  

Although the Missouri Special School Dist r ict  has no record of plaint iff’s 

at tendance at  any special educat ion school (Tr. 464) , plaint iff maintains—and the 

Commissioner does not  contest—that  he at tended special educat ion classes 

throughout  his educat ion.  (Tr. 42, 69, 85, 382, 400, 478, 525, 527, 539)   The 

school(s)  he at tended did not  have delineated grade levels.  (Tr. 42, 478, 525, 539)   

Plaint iff did not  complete high school and he never obtained a GED.  (Tr. 42)   He 

gave cont radictory reports to medical personnel about  whether he can read and 

write.  (Tr. 518, 525, 527, 539)  

Two assessments of plaint iff’s mental capacit y were performed 73 days apart  

and yielded conflict ing results.  Dr. Marty performed an assessment  of plaint iff on 

May 6, 2008.  Her conclusions were based in part  on inaccurate informat ion.  For 

example, dur ing Dr. Marty’s assessment , plaint iff “denied any history of or current  

alcohol use.”   (Tr. 526)   Plaint iff also stated that  he “does not  drive, pay bills, cook, 

go grocery shopping, or complete household chores.”   (Tr. 527)   However, he 

“appeared to understand inst ruct ions”  and was observed “complet ing tasks to the 

best  of his ability.”   I d.  Plaint iff “evidenced the ability to maintain adequate 

at tent ion and concent rat ion with appropr iate persistence and pace throughout  the 

evaluat ion.”   (Tr. 528)  

Dr. Marty performed a Wechsler Adult  I ntelligence Scale- I I I  (WAI S- I I I )  test , 

which yielded the following results:  a verbal I Q score of 61, a performance score of 

55, a full scale I Q score of 54, a verbal comprehension index score of 63, and a 

perceptual organizat ional index score of 56.  (Tr. 527)   Dr. Marty concluded, based 

on the WAI S- I I I  test  and plaint iff’s self- reported act iv it ies, including his lack of 
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alcohol use, that  plaint iff suffers from “m ild mental retardat ion.”   I d.  Dr. Kyle De 

Vore subsequent ly reviewed Dr. Marty’s test ing methods.  (Tr. 554)   Dr. De Vore 

noted that , although Dr. Marty considered her results “valid,”  she failed to “state if 

[ the]  results were consistent  with adapt ive funct ioning.”   I d.  

I n cont rast , Alison Burner, a licensed psychologist , performed a Stanford-

Binet  5 th Edit ion test  on plaint iff on July 18, 2008, which yielded a full scale I Q 

score of 72.  (Tr. 539–40)   The Stanford-Binet  test  returned the following other 

results:  a nonverbal I Q of 74, a verbal I Q of 73, a fluid reasoning score of 82, a 

knowledge score of 79, a quant itat ive score of 72, a visual-spat ial score of 71, and 

a working memory score of 80.  (Tr. 540)   Ms. Burner remarked that  plaint iff’s full 

scale I Q score of 72 “ falls within the borderline range of intellectual funct ioning.”   

(Tr. 540–41)  

Ms. Burner’s assessment  was also based on a more forthright  narrat ive of 

plaint iff’s history of alcohol use.  Plaint iff adm it ted to Ms. Burner that  “alcohol was 

not  his drug of choice but  that  he did abuse alcohol regular ly.”   (Tr. 539)   “He said 

that  he cont inues to use alcohol and will get  drunk every t ime he drinks if he can 

afford enough alcohol.”   I d.  Plaint iff also reported that  his “wife lim its his access to 

alcohol and money and his old fr iends, to t ry to keep him  st raight  and out  of 

t rouble.”   I d.   According to plaint iff,  “he typically dr inks once a week[ ,]  but  . .  .  if he 

had money[ ,]  he would likely ‘blow it  all on alcohol.’”   I d.  

Ult imately, Ms. Burner concluded that  plaint iff shows “no evidence of a 

significant  cognit ive deficiency.  His abilit y appears to fall within the [ b] orderline 

range.”   (Tr. 542)   Based on that  diagnosis, Ms. Burner opined that  plaint iff “would 

be able to follow sim ple direct ions without  diff iculty.”   I d.  She also concluded that  
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plaint iff has “adequate social skills and should be able to obtain and maintain 

employment  in line with is intellectual funct ioning.”   I d.  Finally, plaint iff’s “pace, 

performance, and stam ina would be within normal lim its in a job commensurate 

with his cognit ive ability[ ,]  as long as he remains clean and sober.”   I d.  

3 . Substance Abuse Disorder  

Plaint iff’s medical records counter his repeated assert ions that  he does not  

use alcohol or drugs at  all (Tr. 518, 526) , or that  he uses alcohol only occasionally.  

(Tr. 478, 506)   On May 18, 2005, plaint iff’s discharge summary from the Ozark 

Correct ional Center remarks that  he has two Axis I  disorders:  opioid abuse and 

alcohol abuse.  (Tr. 481)   When Ms. Burner examined plaint iff in July 2008, she 

reported that  he “has a lengthy history of drug and alcohol addict ion.”   Plaint iff 

reported that  he “abuse[ s]  alcohol regularly,”  and that  if he had the money, he 

would  “blow it  all on alcohol.”   (Tr. 539-40)   Ms. Burner diagnosed plaint iff with 

opioid dependence, in rem ission, and alcohol dependence.  (Tr. 542)    

Consistent  with that  diagnosis, records from a March 31, 2011 medical 

appointment  with Drs. Vikram Patney and Muhammad Yasin memorialize plaint iff’s 

history of “dr inking quite heavily, almost  on a daily basis.”   (Tr. 755–56)   Dur ing 

that  appointment , plaint iff adm it ted “ to dr inking a lot  of alcohol,”  approximately a 

pint  of Seagram ’s liquor per day, according to his wife.  I d.  So pronounced was 

plaint iff’s alcohol abuse in March 2011 that  doctors prescribed Libr ium 8 to m inim ize 

his withdrawal sym ptoms.  (Tr. 757)  

 

 
                                           
8Librium  is a brand nam e for Chlordiazepoxide, which is “used to relieve anxiety and to cont rol 
agitat ion caused by alcohol withdrawal.”   See 
ht tp: / / www.nlm .nih.gov/ m edlineplus/ druginfo/ m eds/ a682078.htm l. ( last  visited Feb. 12, 2015) . 
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E. The CDI  I nvest igat ion  

The Social Security Administ rat ion’s Cooperat ive Disability I nvest igat ions Unit  

(CDI )  conducted an inquiry regarding plaint iff’s claims, the report  of which was 

issued on June 12, 2008.  (Tr. 410–22)   The CDI  invest igat ion uncovered a 

December 7, 2007 police report  that  ident if ied plaint iff as a suspect  in a burglary.  

(Tr. 414)   According to that  report , plaint iff “was seen by a city employee loading a 

refr igerator into the back of his pickup t ruck. . . .”   I d.  Plaint iff told the arrest ing 

officers that  “he saw the refr igerator on its side in the dr iveway, so he took it . . . .”   

I d.  

The CDI  invest igators also surveilled plaint iff as he t raveled from his 

residence to a medical appointment  on June 10, 2008.  I d.   Plaint iff was observed 

walking with a limp on his left  side and using a cane on his left  side.  (Tr. 415)   Dr. 

Despine Coulis reviewed the surveillance footage and noted that  plaint iff “walk[ s]  

with a cane [ held]  in his left  hand, implying that  a unilateral lower ext rem ity 

problem would be on the r ight  side and not  the left .”   (Tr. 534)   Dr. Coulis observed 

that  plaint iff walked “a distance of approximately 1/ 4 to 1/ 2 [ a]  m ile each way”  to 

his appointment  and back.  I d.  “His stance appeared sturdy and st raight  while 

walking;  his pace was normal;  [ and]  he did not  stop to rest .”   I d.  Plaint iff 

descended nineteen steps without  the use of a handrail.  (Tr. 415)   He stepped up 

direct ly onto a curb—he did not  use an available curb cut .  I d.  Then, plaint iff  

walked up a ram p to a t rain plat form .  I d.  When the t rain arr ived, plaint iff 

“hurr iedly entered the t rain just  pr ior to the doors closing.  While hurrying, 

[ plaint iff]  did not  ut ilize his cane . . .  .”   I d. 
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I I I . The ALJ’s Decision  

I n the decision issued on October 12, 2012, the ALJ made the following 

findings:  

1. Plaint iff has not  engaged in substant ial gainful act iv ity since December 
3, 2007, the applicat ion date. 
 

2. Plaint iff has the following severe impairments:  healed left  foot  
fracture;  arthr it is of the left  ankle and foot ;  obesity;  substance abuse 
disorder;  organic mental disorder (borderline intellectual funct ioning) .  
Plaint iff has the following non-severe impairments:  status post  
cholecystectomy without  residual effect ;  and hypertension cont rolled 
with medicat ion compliance. 

 
3. Plaint iff’s mental impairments, considering the effects of the substance 

abuse disorder, meet  sect ions 12.02 and 12.09 of 20 C.F.R. Part  404, 
Subpart  P, Appendix 1. 

 
4. I f plaint iff stopped the substance abuse, the remaining lim itat ions 

would cause more than a m inimal impact  on plaint iff’s abilit y to 
perform  basic work act iv it ies.  Therefore, plaint iff would cont inue to 
have a severe impairment  or combinat ion of im pairments. 

 
5. I f plaint iff stopped the substance use, plaint iff would not  have an 

impairment  or combinat ion of impairments that  meets or medically 
equals any of the im pairments listed in 20 C.F.R. Part  404, Subpart  P, 
Appendix 1. 

 
6. I f plaint iff stopped the substance abuse, plaint iff would have the 

residual funct ional capacity (RFC)  to perform  light  work as defined in 
20 C.F.R. § 416.967(b)  except  that  plaint iff:  must  have a sit / stand 
opt ion with the abilit y to change posit ions frequent ly;  can clim b stairs 
or ramps occasionally, but  cannot  climb ladders/ ramps/ scaffolds;  can 
stoop, kneel, crouch and crawl occasionally;  can push and/ or pull 
using the left  leg occasionally;  needs to avoid even moderate exposure 
to vibrat ions and ext reme cold;  can understand, remember, and carry 
out  at  least  simple inst ruct ions, non-detailed tasks;  can demonst rate 
adequate judgment  to make simple, work related decisions;  can adapt  
to simple rout ine work changes;  and can perform  repet it ive work 
according to set  procedures, sequence, and pace. 

 
7. I f plaint iff stopped the substance use, plaint iff would be unable to 

perform  past  relevant  work. 
 
8. Plaint iff was born on September 28, 1960 and was 47 years old, which 

is defined as a younger indiv idual age 18-49, on the date the 
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applicat ion was filed.  He was 50 years of age on the date the opinion 
was issued, an indiv idual closely approaching advanced age. 

 
9. Plaint iff has a lim ited educat ion and is able to communicate in English. 
 
10. Transferability of j ob skills is not  material to the determ inat ion of 

disability because using the Medical-Vocat ional Rules as a fram ework 
supports a finding that  plaint iff is “not  disabled,”  whether or not  
plaint iff has t ransferable job skills. 

 
11. I f the claimant  stopped the substance use, consider ing the claimant ’s 

age, educat ion, work experience, and RFC, there would be a significant  
number of j obs in the nat ional economy that  plaint iff could perform . 

 
12. The substance use disorder is a cont r ibut ing factor mater ial to the 

determ inat ion of disability because plaint iff would not  be disabled if he 
stopped the substance use.  Because the substance use disorder is a 
cont r ibut ing factor to the determ inat ion of disabilit y, plaint iff has not  
been disabled within the meaning of the Social Secur ity Act  at  any 
t ime from the date the applicat ion was filed through the date of the 
ALJ’s decision. 

 
(Tr. 10–27) . 

I V. Legal Standards  

The Court  must  affirm  the Commissioner’s decision “ if the decision is not  

based on legal error and if there is substant ial evidence in the record as a whole to 

support  the conclusion that  the claim ant  was not  disabled.”   Long v. Chater ,  108 

F.3d 185, 187 (8th Cir. 1997) .  “Substant ial evidence is less than a preponderance, 

but  enough so that  a reasonable m ind m ight  f ind it  adequate to support  the 

conclusion.”   Estes v. Barnhart , 275 F.3d 722, 724 (8th Cir. 2002)  (quot ing Johnson 

v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001) ) .  I f, after reviewing the record, the 

Court  finds it  possible to draw two inconsistent  posit ions from the evidence and one 

of those posit ions represents the Commissioner’s findings, the Court  must  affirm  

the decision of the Commissioner.  Buckner v. Ast rue, 646 F.3d 549, 556 (8th Cir.  

2011)  (quotat ions and citat ion om it ted) . 
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To be ent it led to disability benefits, a claimant  must  prove he is unable to 

perform  any substant ial gainful act iv it y due to a medically determ inable physical or 

mental impairment  that  would either result  in death or which has lasted or could be 

expected to last  for at  least  twelve cont inuous months.  42 U.S.C. § 423(a) (1) (D) , 

(d) (1) (A) ;  Pate-Fires v. Ast rue, 564 F.3d 935, 942 (8th Cir . 2009) .  The 

Commissioner has established a five-step process for determ ining whether a person 

is disabled.  See 20 C.F.R. § 404.1520;  Moore v. Ast rue, 572 F.3d 520, 523 (8th 

Cir . 2009) .  “Each step in the disability determ inat ion entails a separate analysis 

and legal standard.”   Lacroix v. Barnhart , 465 F.3d 881, 888 n.3 (8th Cir. 2006) . 

Steps one through three require the claim ant  to prove (1)  he is not  current ly 

engaged in substant ial gainful act iv ity, (2)  he suffers from a severe impairment , 

and (3)  his disability meets or equals a listed impairment .  Pate-Fires, 564 F.3d at  

942.  I f the claimant  does not  suffer from a listed impairment  or its equivalent , the 

Commissioner’s analysis proceeds to steps four and five.  I d.  

“Pr ior to step four, the ALJ must  assess the claimant ’s residual funct ioning 

capacity ( ‘RFC’) , which is the most a claimant  can do despite her lim itat ions.”   

Moore, 572 F.3d at  523 (cit ing 20 C.F.R. § 404.1545(a) (1) ) . “RFC is an 

administ rat ive assessment  of the extent  to which an indiv idual’s medically 

determ inable impairment(s) , including any related symptoms, such as pain, may 

cause physical or  m ental lim itat ions or rest r ict ions that  may affect  his or her 

capacity to do work- related physical and mental act iv it ies.”   Social Securit y Ruling 

(SSR)  96-8p, 1996 WL 374184, * 2.  “ [ A]  claimant ’s RFC [ is]  based on all relevant  

evidence, including the medical records, observat ions by t reat ing physicians and 
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others, and an indiv idual’s own descript ion of his lim itat ions.”   Moore, 572 F.3d at  

523 (quotat ion and citat ion om it ted) . 

I n determ ining a claimant ’s RFC, the ALJ must  evaluate the claimant ’s 

credibilit y.  Wagner v. Ast rue, 499 F.3d 842, 851 (8th Cir .  2007) ;  Pearsall v. 

Massanari, 274 F.3d 1211, 1217 (8th Cir. 2002) .  This evaluat ion requires that  the 

ALJ consider “ (1)  the claimant ’s daily act iv it ies;  (2)  the durat ion, intensity, and 

frequency of the pain;  (3)  the precipitat ing and aggravat ing factors;  (4)  the 

dosage, effect iveness, and side effects of medicat ion;  (5)  any funct ional 

rest r ict ions;  (6)  the claimant ’s work history;  and (7)  the absence of object ive 

medical evidence to support  the claimant ’s complaints.”   Buckner , 646 F.3d at  558 

(quotat ion and citat ion om it ted) .  “Although ‘an ALJ may not  discount  a claimant ’s 

allegat ions of disabling pain solely because the object ive medical evidence does not  

fully support  them,’ the ALJ may find that  these allegat ions are not  credible ‘if there 

are inconsistencies in the evidence as a whole.’”   I d. (quot ing Goff v. Barnhart , 421 

F.3d 785, 792 (8th Cir . 2005) ) .  After consider ing the seven factors, the ALJ must 

make express credibility determ inat ions and set  forth the inconsistencies in the 

record which caused the ALJ to reject  the claimant ’s complaints.  Singh v. Apfel, 

222 F.3d 448, 452 (8th Cir.  2000) ;  Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir.  

1998) . 

At  step four, the ALJ determ ines whether claimant  can return to his past  

relevant  work, “ review[ ing]  [ the claimant ’s]  [ RFC]  and the physical and mental 

demands of the work [ claimant  has]  done in the past .”   20 C.F.R. § 404.1520(e) .  

The burden at  step four remains with the claimant  to prove his RFC and establish 

that  he cannot  return to his past  relevant  work.  Moore, 572 F.3d at  523;  accord 
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Dukes v. Barnhart ,  436 F.3d 923, 928 (8th Cir.  2006) ;  Vandenboom  v. Barnhart , 

421 F.3d 745, 750 (8th Cir. 2005) . 

I f the ALJ holds at  step four of the process that  a claimant  cannot  return to 

past  relevant  work, the burden shifts at  step five to the Comm issioner to establish 

that  the claim ant  maintains the RFC to perform  a significant  number of jobs within 

the nat ional economy.  Banks v. Massanari, 258 F.3d 820, 824 (8th Cir. 2001) ;  see 

also 20 C.F.R. § 404.1520( f) .  

I f the claimant  is prevented by his impairment  from doing any other work, 

the ALJ will f ind the claimant  to be disabled. 

V. Discussion  

Plaint iff presents three quest ions for review:  (1)  whether the ALJ erred at  

step 3 in failing to find that  plaint iff meets list ing 1.02(A) ;   (2)  whether the ALJ 

erred in finding that  plaint iff’s substance abuse was material to his disability;  and   

(3)  whether the ALJ erred in his RFC determ inat ion (a)  by affording lit t le weight  to 

certain opinions of plaint iff’s t reat ing podiat r ist , Dr. Newland;  and (b)  by failing to 

include all of the lim itat ions allegedly endorsed by Dr. Francis. 

A.  List ing 1 .0 2 ( A)  

Plaint iff alleges that  the ALJ erred in failing to find that  substant ial evidence 

supports the conclusion that  he meets or equals list ing 1.02(A) .  List ing 1.02(A)  

addresses major dysfunct ions of the joints—including the weight -bearing joints of 

the hip, knee, or ankle—result ing in the inability to ambulate effect ively.  20 C.F.R. 

§ 404, Subpart  P, App. 1, 1.02(A) .  The inability to ambulate effect ively is defined 

as an “ext reme lim itat ion of the ability to walk”  so severe that  the indiv idual cannot  

ambulate “without  the use of a hand-held assist ive device(s)  that  lim its the 
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funct ioning of both upper ext rem it ies.”   20 C.F.R. § 404, Subpart  P, App. 1, 

1.00(B) (2) (b) (1) ,(2)  (emphasis added) .  “Therefore examples of ineffect ive 

ambulat ion include . . . the inability to walk without  the use of a walker, two 

crutches or two canes . . . .”   I d.  

“Although it  is preferable that  ALJs address a specific list ing, failure to do so 

is not  reversible error  if the record supports the overall conclusion, as it  does in this 

case.”   Pepper ex rel. Gardner v. Barnhart ,  342 F.3d 853, 855 (8th Cir. 2003) ;  see 

also Moore ex rel. Moore v. Barnhart , 413 F.3d 718, 721 n.3 (8th Cir . 2005) .  

Though the ALJ’s opinion does not  discuss list ing 1.02(A) , the ALJ cited substant ial 

evidence that  plaint iff has, at  most , used a single cane to ambulate, and not  

universally.  No evidence in the record, moreover, supports the conclusion that  

plaint iff is or has ever been unable to walk without  an assist ive device that  lim its 

the funct ion of both his upper ext rem it ies.  So while the ALJ gave significant  weight  

to Dr. Francis’s opinion regarding certain medical issues, the ALJ need not  have 

addressed Dr. Francis’s erroneous legal conclusion that  plaint iff meets the list ing.  

Therefore, the ALJ did not  err in failing to discuss list ing 1.02(A)  in his opinion 

because substant ial evidence supports the conclusion that  plaint iff does not  meet 

that  list ing. 

B.  Substance Abuse Disorder  

Plaint iff contends that  the ALJ erred in determ ining that  substance abuse is a 

cont r ibut ing factor to his severe mental impairments.  “An indiv idual is not  

considered to be disabled . . . if alcoholism  or drug addict ion would . . . be a 

cont r ibut ing factor m aterial to the Comm issioner’s determ inat ion that  the indiv idual 

is disabled.”   Estes, 275 F.3d at  724 (quot ing 42 U.S.C. § 423(d) (2) (C) ) ;  see also 
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Brueggem ann v. Barnhart , 348 F.3d 689, 693 (8th Cir . 2003) .  Drug addict ion or 

alcoholism  is mater ial if the lim itat ions that  formed the basis of the Commissioner’s 

disability determ inat ion would no longer be present  if the claimant  stopped using 

drugs or alcohol.  20 C.F.R. §§ 404.1535(b) , 416.935(b) . 

 The analysis requires the ALJ to first  determ ine whether the claimant  is 

disabled.  Viers v. Ast rue, 582 F. Supp. 2d 1109, 1122 (N.D. I owa 2008) ;  see 20 

C.F.R. §§ 404.935, 404.1535 ( “ I f we find that  you are disabled and have medical 

evidence of your drug addict ion or alcoholism , we must  determ ine whether your 

drug addict ion or alcoholism  is a cont r ibut ing factor material to the determ inat ion of 

disability.”   (emphasis added) ) .  “The ALJ must  reach this determ inat ion init ially .  .  

. using the five-step approach . . . without  segregat ing out  any effects that  m ight  

be due to substance use disorders.”   Brueggem ann, 348 F.3d at  694 (citat ion 

om it ted) .  This determ inat ion must  be based on “substant ial evidence of [ the 

claimant ’s]  medical lim itat ions without  deduct ions for the assumed effects of 

substance use disorders.”   I d. 

 I f the ALJ concludes that  the indiv idual would be disabled based upon all 

lim itat ions, the ALJ must  then consider whether drug addict ion or alcoholism  is 

“material”  to the determ inat ion of disability.  This requires a two-step analysis.  

Rehder v. Apfel, 205 F.3d 1056, 1060 (8th Cir . 2000) .  First , the ALJ should 

determ ine which of the claimant ’s physical and mental lim itat ions would remain if 

the claimant  refrained from substance use.  I d.  Then, the ALJ must  determ ine 

whether the claimant ’s remaining lim itat ions would be disabling.  I d.  I f the 

claimant ’s remaining lim itat ions would not  be disabling, the claimant ’s alcoholism  or 

drug addict ion is a cont r ibut ing factor material to a determ inat ion of disability and 
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benefits will be denied.  I d.  I f the claimant  would st ill be considered disabled due 

to his or her remaining lim itat ions, the claimant  is disabled and ent it led to benefits.  

I d.  The claimant  carr ies the burden of proving that  alcoholism  or drug addict ion is 

not  a mater ial factor  to the finding of disability.  Estes, 275 F.3d at  725 (cit ing 

Mit t lestedt  v. Apfel, 204 F.3d 847, 852 (8th Cir. 2000) ) . 

Plaint iff challenges the ALJ’s determ inat ion that  his alcohol consumpt ion was 

a cont r ibut ing factor  to his mental impairments on two grounds:   First , plaint iff 

contends that  there is “no object ive evidence”  that  he has a substance abuse 

disorder.  [ Doc. # 12, at  12]   To the cont rary, the record developed by the ALJ 

contains substant ial evidence to support  the ALJ’s conclusion that  plaint iff has the 

substance abuse disorder of alcohol addict ion.  While the ALJ found plaint iff’s self-

serving complaints of disabling symptoms not  credible (Tr.  25) , the ALJ need not  

have discounted plaint iff’s adm ission at  the hearing that  he drinks alcohol 

frequent ly, as much as he has available.  (Tr. 14, 16, 19, 55–56)   Likewise, the ALJ 

did not  err when he accorded great  weight  to Dr. Reid’s opinion that  the medical 

records confirm  plaint iff’s heavy, daily alcohol use.  (Tr. 14–15, 17, 107, 109)   The 

ALJ also appropriately took into account  plaint iff’s medical records evidencing a past  

diagnosis of substance abuse disorder for alcohol.  (Tr. 19, 481)  Ms. Burner’s 

assessment  that  plaint iff has a lengthy history of alcohol dependence cont r ibuted to 

the ALJ’s finding of substant ial evidence as well.  (Tr. 16, 539)   Moreover, the ALJ 

properly credited plaint iff’s adm issions at  medical appointments to, in short ,  

“abusing alcohol regular ly.”   (Tr. 16, 19, 755–57)   Substant ial evidence thus 

supports the ALJ’s conclusion that  plaint iff has a substance abuse disorder. 
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Second, plaint iff asserts that  even if he has a substance abuse disorder, the 

ALJ failed to ident ify any evidence of a period of sobriety that  would reveal his 

funct ional lim its absent  the substance abuse.  I n other words, he contends that , 

because he regular ly abuses alcohol, it  is impossible to assess his mental 

impairments without  substance use.  As defendant  notes, however, plaint iff retains 

the burden to establish that  he would have disabling mental im pairments if 

substance abuse were not  a cont r ibut ing factor.  Estes, 275 F.3d at  725. 

Moreover, the ALJ accorded great  weight  to Dr. Reid’s opinion that , based on 

the medical evidence and his expert ise, plaint iff’s cognit ive funct ion could be 

expected to improve with six to nine months of sobriety, and that  plaint iff would 

not  have disabling cognit ive impairments after such a period.  (Tr. 14, 17, 107–09)   

The ALJ also extensively noted plaint iff’s lack of mental health or medical issues 

following eight  months of forced sobriety during a per iod of incarcerat ion.  (Tr. 19, 

481)   Plaint iff’s conflict ing I Q test  results, only the higher of which was based on an 

accurate report  of plaint iff’s alcohol use, were also taken into account  by the ALJ in 

making the mater iality determ inat ion.  (Tr. 15–17, 106–09, 111, 114–15, 527, 

539–40)   Plaint iff cites no evidence, in the record or otherwise, to counter to those 

findings.  Accordingly, the ALJ having found the substance use disorder material 

based on substant ial evidence, he did not  err. 

C. Residual Funct ional Capacity  

According to plaint iff,  the ALJ erred in his RFC determ inat ion (1)  by failing to 

evaluate “all of the opinions of record”  and (2)  by failing to “ include the actual 

lim itat ions assessed by the opinions that  were given weight  to.”   [ Doc. # 12 at  12]   

The Commissioner devotes some effort  to defending the ALJ’s analysis of Dr. Reid’s 
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opinion, which focused on plaint iff’s mental im pairments.  I n point  of fact , however, 

plaint iff alleges error in the ALJ’s RFC assessment  only as it  pertains to the 

statements of Drs. Newland and Francis, which concern plaint iff’s physical 

impairments.  See id. at  12–15.  Accordingly, the ALJ having appropr iately 

considered the opinions of all other sources, as plaint iff concedes, the Court ’s 

discussion below is confined to the ALJ’s analysis of the opinions of Drs. Newland 

and Francis regarding plaint iff’s physical condit ion. 

A claimant ’s RFC is “ the most  a claimant  can st ill do despite his or her 

physical or mental lim itat ions.”   Mart ise v. Ast rue, 641 F.3d 909, 923 (8th Cir. 

2011)  ( internal quotat ions, alterat ion, and citat ions om it ted) .  “The ALJ bears the 

primary responsibilit y for determ ining a claimant ’s RFC and because RFC is a 

medical quest ion, some medical evidence must  support  the determ inat ion of the 

claimant ’s RFC.”   I d.  ( citat ion om it ted) .  The ALJ should obtain medical evidence 

that  addresses the claimant ’s “ability to funct ion in the workplace.”   Lauer v. Apfel, 

245 F.3d 700, 704 (8th Cir . 2001)  (quot ing Nevland v. Apfel, 204 F.3d 853, 858 

(8th Cir. 2000) ) .  “However, the burden of persuasion to prove disability and 

demonst rate RFC remains on the claimant .”   I d.  Even though the RFC assessment 

draws from medical sources for support , it  is ult im ately an adm inist rat ive 

determ inat ion reserved to the Commissioner.  Cox v. Ast rue, 495 F.3d 614, 619 

(8th Cir. 2007)  (cit ing 20 C.F.R. §§ 416.927(e) (2) , 416.946) .  “Because the social 

security disabilit y hearing is non-adversarial, however, the ALJ’s duty to develop 

the record exists independent  of the claimant ’s burden in this case.”   Storm o v. 

Barnhart , 377 F.3d 801, 806 (8th Cir. 2004) . 
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1 . Dr . New land’ s Opin ion  

Dr. Newland was plaint iff’s t reat ing podiat r ist .  Generally, the Commission 

gives more weight  to the opinion of a source who has examined a claimant  than a 

source who has not .  20 C.F.R. § 419.927(c) (1) .  When the t reat ing physician’s 

opinion is supported by proper medical test ing, and is not  inconsistent  with other 

substant ial evidence in the record, the ALJ must  give the opinion cont rolling weight .  

Anderson v. Ast rue, 696 F.3d 790, 793 (8th Cir. 2012)  (cit ing 20 C.F.R. 

§ 404.1527(c) (2) ) .  An examining physician’s opinion, however, neither inherent ly 

or automat ically has cont rolling weight  and “does not  obviate the need to evaluate 

the record as a whole.”   Cline v. Colvin,  771 F.3d 1098, 1103 (8th Cir . 2014)  

( internal quotat ions and citat ions om it ted) . 

“An ALJ may discount  or even disregard the opinion of a t reat ing physician 

where other medical assessments are supported by bet ter or more thorough 

medical evidence, or where a t reat ing physician renders inconsistent  opinions that  

underm ine the credibilit y of such opinions.”   Wildm an v. Ast rue, 596 F.3d 959, 964 

(8th Cir . 2010)  (alterat ion in or iginal)  ( internal quotat ion om it ted) .  Moreover, “ [ a] n 

ALJ is ent it led to give less weight  to the opinion of a t reat ing doctor where the 

doctor’s opinion is based largely on the plaint iff’s subject ive complaints rather than 

on object ive medical evidence.”   Rosa v. Ast rue, 708 F. Supp. 2d 941, 950 (E.D. 

Mo. 2010) ;  see also Davis v. Shalala,  31 F.3d 753, 756 (8th Cir . 1994) ;  Loving v. 

Dep’t  Health & Hum an Serv., 16 F.3d 967, 971 (8th Cir . 1994) .  An ALJ may not  

subst itute his own opinions for  the opinions of medical professionals.  Ness v. 

Sullivan, 904 F.2d 432, 435 (8th Cir. 1990) ;  see also Pate-Fires, 564 F.3d at  946–

47 (ALJs may not  “play doctor” ) .  However, an ALJ “need not  adopt  the opinion of a 
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physician on the ult imate issue of a claimant 's ability to engage in substant ial 

gainful employment .”   Qualls v. Apfel,  158 F.3d 425, 428 (8th Cir . 1998)  ( internal 

quotat ions and citat ions om it ted) .  Ult imately, the ALJ must  “give good reasons”  to 

explain the weight  given the t reat ing physician’s opinion.  20 C.F.R. 

§ 404.1527(c) (2) .  But , of course, an ALJ is not  required to discuss in detail every 

item of evidence.  Morrison v. Apfel, 146 F.3d 625, 628 (8th Cir. 1998) .   

Plaint iff asserts that  the ALJ erred in giv ing very lit t le weight  to port ions of 

Dr. Newland’s opinion because the port ions discounted were based on plaint iff’s 

subject ive reports, without  object ive or independent  medical verif icat ion.  Far from 

providing only conclusory reasons for discount ing Dr. Newland’s opinion, as plaint iff 

alleges, the ALJ’s well- reasoned decision contains eight  single-spaced pages of 

analysis concerning plaint iff’s RFC, which includes extensive discussion of Dr. 

Newland’s opinion and the ALJ’s reasons for discount ing it .  (Tr. 18–25)   Chiefly, 

the ALJ afforded lit t le weight  to Dr. Newland’s opinion let ter of November 3, 2009 

because in it  Dr. Newland speaks of plaint iff’s inability to maintain “desired”  jobs.  

(Tr. 21, 651)   The ALJ did not  err in according lit t le weight  to the let ter because Dr. 

Newland opined only that  plaint iff is unable to perform  such jobs as he desires, 

which is not  the standard for determ ining disability.  (Tr. 21)   Moreover, Dr. 

Newland’s statement  of support  that  plaint iff is disabled is outside his expert ise;  it  

is a quest ion for the Commissioner.  See Qualls, 158 F.3d at  428. 

The ALJ also provided sufficient  reasons to discount  Dr. Newland’s medical 

source statement .  As the ALJ explained, Dr. Newland opined that  plaint iff can 

stand or walk cont inuously, without  a break, for as long as two hours in an eight -

hour workday and sit  cont inuously without  any lim itat ions.  (Tr. 22, 653)   Yet , Dr. 
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Newland went  on to opine that  plaint iff needs to lie down or recline to elevate his 

leg for up to four hours of an eight -hour workday, due to edema.  (Tr. 22, 654)   

The ALJ noted that  those statements are internally inconsistent  and, therefore, the 

ALJ was ent it led to, and ult im ately did, accord them lit t le weight .  I d.;  Wildm an, 

596 F.3d at  964.  I t  was not  error, moreover, for the ALJ to discount  Dr. Newland’s 

statement  that  plaint iff must  lie down or recline to elevate his leg because Dr. 

Newland did not  cite any medical basis for that  statement ;  it  appeared “ to be based 

merely upon subject ive report [ s]  from”  plaint iff.   (Tr. 22, 654) ;  Rosa, 708 F. Supp. 

2d at  950. 

Finally, the ALJ’s extensive discussion of plaint iff’s physical condit ions, as 

evidenced by the record as a whole, undercuts plaint iff’s argument  that  the ALJ 

failed to provide good reasons for not  giv ing Dr. Newland’s opinion cont rolling 

weight .  The ALJ explicit ly stated that  “ the totality of the evidence does not  fully 

support  the degree of severity of subject ive complaints and funct ional lim itat ions 

alleged by”  plaint iff.  (Tr. 19)   For example, the ALJ noted that  plaint iff test if ied he 

elevates his leg three to four t imes per day, not  three to four hours.  (Tr. 18)   The 

ALJ took into account several medical reports that  showed plaint iff had no swelling, 

inflammat ion, or edema of the ext rem it ies, which underm ines Dr. Newland’s 

assessment  that  plaint iff must  daily elevate his leg to manage that  condit ion.  (Tr. 

20)   Finally, the ALJ explained that  plaint iff’s credibility in report ing his condit ions—

to Dr. Newland, the ALJ, and to other sources—is underm ined by his poor work 

history, his f inancial mot ivat ion to seek benefits, and his inconsistencies and 

exaggerat ions when describing his alleged symptoms.  (Tr. 14–25) ;  see Lam p v. 

Ast rue, 531 F.3d 629, 632 (8th Cir. 2008) ;  O’Donnell v. Barnhart , 318 F.3d 811, 
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818 (8th Cir.  2003) ;  Johnson, 240 F.3d at  1148–49.  Accordingly, the ALJ did not  

err in assessing Dr. Newland’s opinions. 

2 . Dr . Francis’s Opin ion  

Plaint iff contends that  the ALJ erred in his RFC assessment  because he did 

not  include Dr. Francis’s purported endorsement  of plaint iff’s claims that  he must  

elevate his leg up to four hours per day and must  use a cane to ambulate.  While 

the ALJ gave significant  weight  to Dr. Francis’s opinion, an “ALJ is not  required to 

rely ent irely on a part icular physician’s opinion or choose between the opinions [ of]  

any of the claimant ’s physicians.”   Mart ise, 641 F.3d at  927.  Here, the ALJ credited 

Dr. Francis’s f indings as to some of plaint iff’s physical sym ptoms, but  he was not  

required to accept  Dr. Francis’s opinion regarding every issue or quest ion posed. 

Moreover, as to the specific f indings with which plaint iff takes issue, he 

m ischaracter izes Dr. Francis’s statements.  While Dr. Francis believed that  someone 

with plaint iff’s arthr it ic condit ion m ight  have to elevate his leg “at  t imes”  dur ing a 

workday, whether such a person would have to elevate his leg for “ three to four 

hours”  would “depend on the indiv idual.”   (Tr. 101)   As discussed above, the ALJ 

art iculated good reasons for concluding that  plaint iff does not  have to elevate his 

leg for three to four hours per day, which lim itat ion was not  even endorsed by Dr. 

Francis. 

Although Dr. Francis opined that  it  would be normal for someone with 

plaint iff’s arthr it ic condit ion to use a cane somet imes (Tr. 101) , the ALJ also 

provided good reasons for concluding that  plaint iff does not  need a cane to 

ambulate.  The ALJ noted plaint iff’s inconsistent  statements regarding how 

frequent ly he uses a cane, his adm ission to using it  infrequent ly, that  the cane was 
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not  prescribed to him , and that  plaint iff did not  use a cane at  the hearing.  (Tr. 18–

19, 22)   As the ALJ explained, plaint iff was also reported at  var ious medical 

appointments to have required no more than “m inim al medical care”  for his 

arthr it is, including appointments that  note no arthrit is symptoms and many 

appointments where plaint iff was not  prescribed any medicat ion.  (Tr. 20)   Plaint iff 

also demonst rated “symptom magnificat ion”  when evaluated, according to the ALJ.  

I d.  Finally, the ALJ noted the CDI  report  of plaint iff loading a refr igerator onto a 

t ruck by himself—an act iv ity inconsistent  with plaint iff’s reports that  his left  leg 

cannot  even support  his own weight  without  a cane—and plaint iff using his cane on 

the wrong side for a condit ion of his left  leg.  (Tr. 20–21)  

I t  was therefore proper for the ALJ to discount  plaint iff’s inconsistent , 

subject ive reports of needing a cane to ambulate as well as Dr. Francis’s opinion 

with regard to the frequency with which plaint iff m ight  need to use a cane.  See 

Sm ith v. Colvin, 756 F.3d 621, 625 (8th Cir . 2014)  (explaining that  a court  is to 

“defer to the ALJ’s evaluat ion of [ a claimant ’s]  credibility, provided that  such 

determ inat ion is supported by good reasons and substant ial evidence, even if every 

factor is not  discussed in depth”  ( internal quotat ion marks and citat ion om it ted) ) ;  

Goff, 421 F.3d at  790–91 ( “ [ A] n appropr iate finding of inconsistency with other 

evidence alone is sufficient  to discount  [ an]  opinion.” ) .   Thus, in formulat ing the 

RFC, the ALJ did not  err by failing to include the above rest r ict ions on ambulat ion. 

VI . Conclusion  

For the reasons discussed above, the Court  f inds that  the Commissioner’s 

decision is supported by substant ial evidence in the record as a whole.  Therefore, 

plaint iff is not  ent it led to relief.  



 35 

Accordingly, 

I T I S HEREBY ORDERED that  the decision of the Commissioner is 

aff irm ed . 

A separate Judgment  in accordance with this Memorandum and Order will be 

entered this same date. 

 

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
Dated this 13th day of March, 2015. 


