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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LAURIE LATRAGNA, )
)
Plaintiff, )
)
V. ) No. €¥496 JMB

)
CAROLYN W. COLVIN, )
Acting Commissioner of Social Security, )
)
)

Defendant.

MEMORANDUM AND ORDER

This action idbefore the Court, pursuantttee Social Security Act (“the Act”), 42 U.S.C.
88 401 et seq., authorizingjudicial review of the final decision of the Commissioner of Social
Security (the “Commissioner”) denying Plaintifaurie Latragna’sapplication forSupplemental
Security Income (“SSI%) All matters are pending before the undersigbeited States
Magistrate Judgeiith consent of the parties, pursuant to 28 U.S.C. § 638(m. matter is fully
briefed, and for the reasodscussed belowthe Commissionés decisionis affirmed

l. Procedural History & Summary of Memorandum Decision

Plaintiff filed applications for disability insurance berefitDIB”) and supplemental
security (“SSI”) income in March 2009Vith those applications, Plaintiff alleged a disability
onset date of August 8, 2008in September 14, 201Mase applicationwere denied at the
hearing level by an Administrative Law Judge (“ALJ"). (Tr-B®" Plaintiff filed another
application forSSIbenefitsin February 2011, alleging disability beginning on September 10,

2010. That applicatiorwasalsodenied at the ifial level, and by a different ALatthe hearing

! References to “Tr.” are to the administrative record filed by the Cesimmier in this matter.
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level (Tr. 38) The Social Security Administratiolppeals Council denied Plaintiff's request
for review, leaving the ALJ’s decision as the final decision of then@issioner in this matter.
Accordingly, Plaintiff has exhausted her administrative remedies and the rsgiteperly
before this Court Unless otherwise noted, all references to the ALJ or hearing odfes t
administrative hearing associated with Plaintiff's February 201licappn for SSI benefits.

The ALJ concluded that Plaintiff could not return to her past relevark as a nurse.
Based on hypothetical questions posed to a vocational eXpé&rt)( the ALJ found that
Plaintiff was not under a disability within the meaning of thé #ecause she could perform
other work that existed in substantial numbers in the national egomamely diningoom
attendant (DOT No. 311.670710) and light janitorial (DOT No. 323.68¥14). (Tr. 54)

In her initial brief to this Court, Plaintiff argdehat: (1) the ALJ’s RFC was not
supported by substantial evidence and was incomplete because itdaitedespond to any
medical opinion in the record (ECF No. 16 at 9);t{RFC determination was faulty because
the ALJ failed to properly weigh éhmedical opinion evidencé&( at 12); and (3) the ALJ failed
to consider Plaintiff's chronic mental ilinesdd.(at 14) The Commissioner filed a detailed brief
in opposition (ECF No. 23)

In her reply brief, Plaintiff raised an arguably new isslating to the sufficiency of the
VE'’s testimony, which the ALJ relied on at step five. (ECF No. 24) Becthe new issue
involved the interpretation of an Eighth Circdécision wich was issued after Plaintiff filed her

opiningbrief herein(seeMoore v. Colvin 769 F.3d 987 (8th Cir. 2014}the Court issued a

show cause ordea)lowing the Commissionesinopportunity to respond to Plaintiff's new issue.
The Court allowed Plaintiff to reply to the Commissioner’s respons

As explained belowthe Court concludes that the ALJ did not err in determining



Plaintiffs RFC. Likewise, the ALJ properly considered thevate opinion evidence in the
record and appropriately considered Plaintiff's allegedribnmental healtltonditions.

Plaintiff's contention that a conflict regarding the VE’s testimony undermines tliésAL
decisionpresents a closguestion. Although there is a conflict between aspects of the VE's
testimony and the Dictionary of Occupational Titles (“DOT"), thatflct is harmles when
viewed in context of the entirety of the VE's testimony and the record asla.wh

. Plaintiff's Disability and Function Reports

In her “Disability Report- Adult,” Plaintiff indicated that she can speak and understand
English, read and understand English, and write more than her nameishE{gt. 170) When
asked to list all of the physical or mental conditions that limit béityato work, Plaintiff listed
“Graves disease and heart valve,” and “depression.” (Tr. R¥ltiff indicaied that she last
worked in December 20041d() Prior to that time, Plaintiff haglorked as a fultime nursefor
more than ten years. (Tr. 172) Plaintiff also provided a listingeafications she was taking,
which included eye drops and medicationdepression.

Plaintiff also completed a “Function Repetfdult.” (Tr. 17894) In that report,
Plaintiff provided a lengthy description of her daily activitiesr abilities and limitationgnd
other information. Plaintiff indicated that her eyes cross and she @elele,dand that she was
also photophobic (light sensitivity). (Tr. 183) Plaintéportedthat she forgets instructions if
not written down, buglso claimedhat she was unable to read those instructions. (Tr. 185)
Plaintiff claimedthat she was not able to drive due to her photophobia and double vision. (Tr.
193) Plaintiff listed a variety of ways in which depression adféetr. (Tr. 191)

Plaintiff's daughter completed a “Function Repeiithird Party.” (Tr. 195203) That

report included many of the same limitations and medical issueBl¢hatiff had identified in



her function report. According to her daughter, Plaintiff's yolvhs to watch television and
movies every day. (Tr. 199)

" . Medical Records

Theadministrativerecord includes extensive medical recordiae Court has reviewed
the entire record. The following is a summaryeftinent portions of the medical records
relevant to the matters at issue in ase.

A. Psychiatric & Mental Health Treatment and Evaluations

The administrative record before this Court indicates that Plana#fseen a number of
health care professionals regarding her psychiatric condition. \Mbildiagnoses and
impressions of the professionals vary, all agreeRlantiff suffers from some form of mental
illness. In her visits with the mental health professionals, Plaintiff cossibt referred to an
incident in 2002, when some of herworkers reportedly assaulted her and caused rsiffier
a miscarriage According to Plaintiff, she reported a medication mistake ofwader, and, as
a result, several African American women, including her bosghaehand kicked her. The
details of this incident are not entirely consistent between thetsegdhe vaious providers.
(Tr. at 293403) For example, in one of her reports, Plaintiff claims she trigphttm a hospital
after the incidenbut the hospital would not allow her in. (Tr. 238) In a later report, Plaintiff
told herphysician that she didoh seek medical treatment. (Tr. 403)

1. JohnRudersdorf, M.D. —Barnes-Jewish Hospital

In December 2010, Plaintiff was sefemn a routine outpatient visity Dr. John
Rudersdorf, M.D., at Barnes Jewish Hospi@ilitpatient Psychiatric Clinic(Tr. 23338) On

Axis |, Dr. Rudersdorf assessed Plaintiff with a mood disordemthetrwise specified,



posttraumatic stress disorder, and rule out major depressive di$oBuer of the issues Plaintiff
discussed with Dr. Rudersdorf was that “she was all set for Social tyeand then tragedy
happened.... [Alfter that she ... became so depressed and anxious that herr dgitgite job

to take care of her.” (Tr. 234) Plaintékplainedthe “tragedy’to Dr. Rudersdotf Plaintiff

stated thatinoter doctor'screwed” her when they “filled out emergency room Social Security
paperwork....” [d.) Plaintiff “continue[d] to talk about her need for disability ank[ed] [Dr.
Rudersdorf] when [he could] fill out the paperworkTr.(234,237) Dr. Rudesdorf noted that
Plaintiff's records indicated a 2005 suicide attempt in which Rfialaid down in traffic.

Plaintiff denied that thiattempt actuallypccurred. 1d.)

Dr. Rudersdorf saw Plaintiff again on January 31, 2011. (Tr4239Dr. Rudesdaf
observedhat Plaintiff's mood was better, and that she was “significdedy tearful and
despairing” than her prior visit. (Tr. 23®)laintiff reportedshe had an improved in a number of
categories, including her mood, energy, focus, and condentrdflr. 240) Dr. Rudersdorf
concluded that Plaintiff's progress was good and that she was “stablgtfatient
management.” (Tr. 241)

2. Dr. Alan Aram, Psy. D.—Psychiatric Review Technique

On June 15, 2011, Dr. Alan Aram, Psy. D., completed a Psychiatric R&ewmique in
checklist form. (Tr. 28B2) Dr. Aram’s assessment purportedly covered the period from
Septerber 15, 2010, to June 15, 20{Tr. 281) Dr. Aramis form appears incomplete. For
example, Dr. Aram checkedoax marked “Depressive syndrome characterized by at least four

of the following” symptoms, but he did not check any box for any ofisked symptoms. (Tr.

2 «Rule out’ in a medical record means that the disorder is suspected, boinfiohed ... more
information is needed to rule it outByes v. Astrue687 F.3d 913, 916 n.3 (8th Cir. 2012)
(citing United States v. Grap®&49 F.3d 591, 593 n.2 (3d Cir. 2008)).




283) As for functional limitations, Dr. Aram indicated thaiRtiff had no limitations
regardng: activities of daily living; maintaining concentration, gistence, or pace; and
episodes of decompensation of extended duration. (Tr. 289) Dr. ArathRtaintiff to have
mild difficulties in maintaining social functioningld() Among his notesDr. Aram reported
that Plaintiff was “OK with written directionsfut forgot spoken directionsnot written down.
(Tr. 291)

3. Dr. John Rabun, M.D. —West Park Medical Clinic

On June 6, 2011, Dr. John Rabun, M.D., conducted an outpatient psgavaltiation
of Plaintiff, which included a review of her psychiatric records.. Z8395) Dr. Rabun
concluded that, although Plaintiff showed symptoms of depressiopreided a “mixed
picture.” (Tr. 295) Plaintiff was often able to “completely focus)aemtrate and interact
appropriately, despite showing tears running down her cheeks)” Or. Rabun did not observe
significant evidence of PTSD, and concluded that she did not haveaymponsistent with the
level of major depressionld() Dr. Rabun found that Plaintiff would have “mild limitations” in
her ability “to interact appropriately in a social setting and atdaghhanges in a work
environment,” but that she also could “focus, concentrate, and remasisactions.” (d.)

4. Dr. Salamaf

Plaintiff was seen several times in 2011aprovideridentified in the record &Br.
Salamat On August 26, 2011, Dr. Salamat completed an “Adult Psychiatric Evaduafio
Plaintiff. (Tr. 36770) Plaintiff reported that, upon losing Medicaid, she was unablet&mno

certain medications and started feeling sad and constantly tearful, aneegd frequent

% Dr. Salamat’s full namés not clearlyidentified in the record. It appears that Dr. Salamat was a
resident physician. (Tr. 363 laintiff indicates that Dr. Salamat was affiliated with Jewish
Family and Children’s Services. (ECF No. 16 at 3; Tr. 46)



nightmares and flashbacks. (Tr. 367) Plaintiff reported a 2002 sait&tapt that involved
intentionally crashing her car, but that she did not follow throumgih o(ld.) Dr. Salamat
diagnosed Plaintiff with “MDD with psychosis? aRdO PTSD.”™ (Tr. 369) Dr. Salamat noted
that, although Plaintiff denied tobacco use, she smelled of tobaccdB7Q0)r

Dr. Salamat conducted followp visits wih Plaintiff on September 9, October 7, and
November 11, 2011. (Tr. 363%) The treamentnotes indicate that, in her November 11, 2011
sessionPlaintiff described her mood as “better” and Dr. Salamhaervedshe was not tearful
for the first time, and was smiling “but still looked depressedy. 363)

On January 13, 2012, Dr. Salamat ctetgd a Mental Medical Source Statement
(*MMSS”) at the request of Plaintiff's lawyer. (Tr. 2802) TheMMSS was completed in a
checklist format, with no accompanying notes or explanations. nd&iect to activities of daily
living, Dr. Salamat rated Plaintiff to have moderate limitationsanabilities to function
independently, maintain reliability, and adhere to basic standara=atness/cleanliness; and
marked limitations in her abilities to cope with normalstrand behave in an ematadly stable
manner. (Tr.299) Regarding Social functioning, Dr. Salamat foundiRleorhave a moderate
limitation in her abilityrelate to family, peers, and caregivers, and an extreme limitatioiveelat
to herability to interact with strangers or the general public. Dr. Salamatfoa limitations
relating to Plaintiff's abilities to accept instructions or rexpto criticism, ask simple questions
or request assistana®, maintain socially acceptable behavidgir. 300) Regarding
concentration, psistence or pace, Dr. Salamat opined that Plaintiff had moderate isshezs i
ability to make simple and rational decisions. Dr. Salamat alsedpiat Plaintiff had marked

limitations relative to her ability to perform at a consistent pace uitanunreasonable number

“ Based on context, the Court believes Dr. Salamat’s diagnosis wasat®depressive disorder
with possible psychosis, and rule out PTSD.



and length of breaks, and to respond to changes in her work settin§al@mat found no
limitations relative to Plaintiff's ability to maintain attesi and concentration for extended
periods, and to sustain an ordinary routine without special supervigs) Dr. Salamat also
opined that Plaintiff would not be able to interact appropriately eathorkers, supervisors, or
the general public. (Tr. 301) Dr. Salamat found that Plaintiff slpsipgical symptoms would
cause hera miss work and be late for work three or more times per month3QE02) Dr.
Salamat assessed Plaintiff's disability onset date as 2002. (Tr. 302)

5. Dr. Vaishali Shah, M.D.—Barnes-Jewish Hospital

The administrative record indicates thatvieeenJanuary and June 2012, Plaintiff was
seen several times by Dr. Vaishali Shah, M.D., at the Balewsh Hospital Psychiatry Clinic.
(Tr. 30835) Duringaninitial assessment on January 18, 2012, Dr. Shah noted that, although
Plaintiff was reliable, shevas not a “very accurathistorian.” (Tr. 328) In thanitial visit, Dr.
Shah diagnosed Plaintiff with depression (not otherwise spec#mianxiety (not otherwise
specified), as well as with a personality disorder (not otherwisdfispc Dr. Shah noted that
the diagnoses would be clarified upon more opportunities to speallaittiff. (Tr. 330) Dr.
Shah'’s notesalsoindicate that Plaintiff attempted suicide in 2005idtgntionally falling down
in the street.(Tr. 238)

Dr. Shah teated Plaintiff agaifor psychotherapy and medication managerant
February 21, 2012. (Tr. 321) Dr. Shah repeated his assessment regardirgiafe@esiety,
and personality disorder.

Dr. Shah’s notes indicate that Plaintiff had been condutigngwn medical research.

For example, Plaintifadvisedshewas resistant to changing to a particular medication because it

can cause palpitations. (Tr. 323) Dr. Shah commented that Plamatifidsnot diagnose serious



medical conditions by reading tebwoks. (Tr. 324)

Dr. Shah saw Plaintiff for psychotherapy and medication managemeMarch 27,
2012. Dr. Shah repeated his earlier assessment regarding Plaintiféssiep, anxiety, and
personality disorder. (Tr. 318) Dr. Shah modified Plairgtiffiedication.

On June 20, 2012, Dr. Shah saw Plaintiff again for psychotherapyedidation
management. Plaintiff reported an improved mood but troulbte“wterpersonal aggression,”
which “did not appear to be in the context of psychosis.” (Tr. 3Ghis point, Dr. Shah
modified his assessment. Dr. Shah diagnosed Plaintiff withrrdafressive disorder
(moderate, recurrent), PTSD (chronic), and a personality disorakeotfrerwise specified)(Tr.
310)

6. Dr. Keith Wood, M.D. —Barnes-Jewish Hospital

Between July 2012, and September 2012, Plaintiff was seen at Bamist Hospital by
Dr. Keith Wood, M.D. The records indicate that the visits wer@$gchotherapy and
medication management. (Tr. 34208)

On July 31, 2012, Dr. Wood compldta psychiatric intake assessment of Plaintiff. (Tr.
40208) Dr. Wood'’s initial assessment included diagnoses of mood digaodertherwise
specified), PTSD (chronic), nicotine dependence, and a history oinaditg disorder (not
otherwise specified) (Tr. 402) Plaintiff explained that she was able to function until the
traumatic event in 2002 when she said she was beatenvgréers. (Tr. 403) In this account
of the event, Plaintiff claimed that she was pregnant and the fetus carbetd‘it appeared to

be ‘an egg, instead of a baby.’td() Plaintiff advised that she continued to work for the same

®> Dr. Shah's notes quote Plaintiff as indicating a belief that her dagbbyfriend had
pancreatic cancer bagcse “doctors could not find gallstones, which are present in 85% cases of
pancreatitis.” (Tr. 324)



employer for another two years before her symptoms of depressi@mxietly rendered her
unable to work. I¢l.) Plaintiff advised Dr. Wood thahe attempted suicide twice. She
recounted how, in 2005, she laid in the street as though she lesdifititaffic. (Tr. 40304)
Plaintiff also claimed that, in 2008, she took a Percocet, kapthigt she was allergic to the
medication. Plaintiff wa not injured as a result of either alleged suicide attempt. (Tr. 404) D
Wood noted that he was “concerned about [Plaintiff's] connection watliyregiven the oddness
of her current behaviors and [the] bizarre character of her st8ri€Er” 406)

Dr. Wood saw Plaintiff on August 16, 2012, for psychotherapy and mexdicat
management. (Tr. 394) Plaintiff reported an anxious but stable mabdyoxmal sleep,
appetite, energy and concentration. Plaintiff was engaged in recreaitbnaies. (d.)

Plaintiff reported that upon watching the movie “Signs,” she fell @as speaking to hand
telling her to be more religious. Plaintiff asked whether she rhighe symptoms of
schizophrenia, but she was reluctant to take antipsychotics becaySeltbe [her] sex drive.”
(Id.) Dr. Wood diagnosed Plaintiff with psychosis (not otherwise §pdyi PTSD (chronic,
provisional), and nicotine dependence. (Tr. 3B8) Wood'’s assessment of Plaintiff's condition
on August 27, 2012, was largely catent with the notes form the August 16th visit.

After a visit on September 4, 2012, Dr. Wood modified his diagnosishizophrenia,
undifferentiated type (provisional) and nicotine dependence. (Tr. B&3)Vood did not
include any diagnosis of PTSEDn September 17, 2012, Dr. Wood added a diagnosis of

depression (not otherwise specified). (Tr. 376)

® In this regard, Dr. Wood referred to Plaintiff's description afdteack in 2002 as “excessively
bizarre and nonsensical in terms of the evéntis particular,Dr. Wood referencethe lack of
police involvement, the fact that the patient continued to wojtka] facility and the odd
explanation of her losing a fetus and stating that it was ‘an eggr.”4(0b)
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B. Physical Treatment and Evaluations

A substantiaphysical health issue before the Court involves Plaintiff's eyevesioh
health. The administrative record indicates a history of Gr&Mesase, which resulted in eye
and vision related medical issudsor examplein August 2008, Plaintiff was admitted to
DePaul Health Center for “thyrotoxicosis w/ storm” and “colitis (Tr. 337)

Between September 2009 avdy 2012 Plaintiff was seen seveérames by physicians
at Barneslewish Hospitalelativeto her GravesDisease and thyroid issues. (Tr. ZBE 353
61) These physicians included Dr. Amy Riek,DM, Dr. James Heins, M.DDr. David Rome,
M.D., Dr. Annie Haase, M.D., Dr. William Clutter, M.Cand Dr. David Rometo, M.D.
Regarding Plaintiff's eye issues asg@ted with Gravédisease, the physicians encouraged
Plaintiff to see a specialist, DEuster and to quit smoking. (Tr. 256, 263, 271, 354, 350

On December 30, 2009, Plaintiff was seen by Dr. Adam Buchanan, M.Dfeomake
from Dr. Riek. (Tr. 346) Plaintiff complained about double vision, Ghtoccurs thre¢o-four
times per day and lasts only for a few secondkl’) ©r. Buchanan describehis as “brief
intermittent diplopia.” (Tr. 347)Thetreatment notes indicate Plaintiff's vision, with correction,
as 20/50 and 20/60. Dr. Buchanan also stressed to Plaintiff “the gpsatance of smoking
cessation.” Id.) In a followup visit on February 24, 2010, Dr. Buchanareddhat Plaintiff
still smokedand that her vision was tested at 20/40 and 20/50, with correction. (Tr. 347, 350

Between March 2010 and August 2010, Plaintiff was seen by the Washingtondiiniver
Eye Center and Dr. Philip Custer, M.D., relative to her thyroid eyestisdar. Custer found

Plaintiff to have persistent thyroid eye disease and noted thatdhisgls were “relatively

” The record from DePauld$pital issparse. The Court notes that the record befeALJ
who rejected Plaintiff' orior applications for DIB and SSI indicates Plaintiff's urine tested
positive for opiates and marijuadaring her stay at DePau(Tr. 70)

® Plaintiff smoked a pack of cigettes per day for thirty years. (Tr. 270)
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stable.” (Tr. 303) Plaintiff's visual acuity was rated at 20/30 and 20/85. (

Dr. Steven Couch, M.D., treat@&hintiff on November 3, 2010. (Tr. 2226) Dr. Couch
examined Plaintiff relative to Graves’ ophthalmopathy. Dr. Couctritbes! Plaintiff's
condition as “sable if not improvgdand “doing quite well.” (Tr. 224) Dr. Cobmoted that
Plaintiff's improveament over the prior year, statitigat “she does occasionally have binocular
oblique diplopia, but this has significantly decreased since iedtarany years ago. She also
has a decrease in pain, redness, irritation, and tearildy)” Rlaintiff's vision with correction
was assessed at 20/40 (right) and 20/50 (l€iit).)

On June 6, 2011, Dr. Raymond Leung, M.D. performed a consultative alhgsan of
Plaintiff. (Tr. 27480) Although Plaintiff reported chest paimgth pain on a scale of 10 out of
10 duringexertion Dr. Leung found that she did not appear to be in distredsoted no cardiac
issues.(Tr. 27475) Dr. Leung’s impression included Grav&dasease, but he did not note any
other significant physi¢ampairments’

On June 21, 2011, Dr. John Jung, M.D., conducted a case analysis off P@mtJung
noted Plaintiff's thyroid issue was treated with medicatiod laad “good control.” (Tr. 298)
Plaintiff's double vision was occasional and significantly decreasddshe had no noted optic
neuropathy. Dr. Jung noted Plaintiff's Grav@ssease had been “very adequately treated and

controlled.” (d.)

® For example, Dr. Leung concluded that Plaireithibiteda full range of motion in all of her
joints, and that her pinch, arm, leg, and grip strength were all divefdive. (Tr. 276)
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V. The Hearing Before the ALJ

The ALJ conducted a hearing on September 13, 2012. Plamsgfpresent with an
attorney. Also present wasvocational expert (“VE”)Brenda Young Both Plaintiff and the
VE testified at the hearing.

A. Plaintiff's Testimony

In response to questions from the ALJ, Plaidé@Ecribedher current living situain.
Plaintiff explained that she did not socialize other than with her ieoyfy her daughter, and her
daughter’s boyfriend. (Tr. 1Z8) Plaintiff described her thyroid storm issues, which began in
August 2008. Plaintiff claimed that, although everyomought she was awake, she was really
unconscious for eight days. (Tr. 19) Plaintiff admitted thatceiminued to smoke.ld))

Plaintiff alsodiscussedome of her medications and side effects. (T+21)0

Plaintiff's attorney also questioned hePlaintiff explained her mental problems,
including her worries and feardaily panic attacksyelling incidentsand he reluctance to leave
her house. (Tr. 224) Plaintiff testified that it takes her all day to clean her kitcheaingff
descriled that she watches television, but cannot concentrate. (Tr. 26) fiPdatéd that she
cannot read due to double vision, and that “by the time [she is]dohisfith half the sentence,
[she has] lost the meaning of what came beforkl) (Plaintiff claimed it took her three days to
read a paper her lawyer had given her. (Tr. RAintiff also testified that she could not
remember what happened from February 20041 her thyroid storm in August 2008, and that
she continues to have memory problems. (T+28)7 Plaintiff described her energy as better
than it had been. (Tr. 28)

B. The VE's Testimony

The VE,Brenda Youngtestified without objection from Plaintiff's counsellhe VE

13



acknowledged that she was present during Plaintiff's testimony. TrasdEexplained that her
testimony was in reference to the St. Louis metropolitan area. Thaeviified Plaintiff's past
work as a licensed practical nurse (“LPN”), which was classified as medind semskilled,
but that the work was sometimes performed at the heavy category. 3) 30

The ALJ posed a series of hypothetical questions to thewk gach question bigiing
upon the prior question by addidignitations/restrictions In the firstquestion, the ALJ asked
the VEto consider a hypothetical claimant, having the same age, educatismdnexperience
as Plaintiff, limited to light work, andfartherlimitation of “simple instructions communicated
verbally rather than in written form.” (Tr. 31) The VE testifigdttsuch a claimant could not
return to her past work as an LPN, but she could be employed as a “dining enaakéndant”
(DOT Code 311.67-D10) or in “light janitorial work” (DOT CodeZ8.687014). (Tr. 3132)

For her second hypothetical question, the ALJ asked the VE to inciuatid#ional
limitation of a “low stresgnvironment, with lowstress defined as occasional decigieaking
andoccasional changes in the work setting.” (Tr. 32) The ALJ also dakskedE to include a
limitation of only occasional judgment required, and only occasioteaction with the public,
coworkers, and supervisordd.] The VE testified that such a claimant would be capable of the
same two jobs she describearlier— cafeteria attendant or light janitorial work

As a third hypotheticathe ALJ asked the VE to include a limitatioh*basically no
interaction with the public.” (Tr. 32) The VE testified that such a pensard still be
employable. (Tr. 33

For her fourth and fifth hypotheticals, the ALJ asked the VE to censidlaimant would
also be oftask twenty percent of the time or not present for twenty percehé dime.

Accordingto the VE, such a person would not be employafild)
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The VE testified that her answers were consistent with the D@I). Rlaintiff's
attorney did not question the VE.

V. The ALJ’s Decision

In a decision dateMovember 16, 2012he ALJ determined tha&laintiff was not
disabled under the Social Security Act. (Tr-58 Consistent with the VE'’s testimony, the ALJ
found that Plaintifihad theresidual functional capacity fmerform the requirements
occupations such as diningom attendant and light janitorial. (Tr. 54)

In arriving at he decision the ALJ followed the required fivetep inquiry. he ALJ
determinedhat Plantiff had the severe impairmernis“Graves’'Diseasecolitis, posttraumatic
stress disorder/anxietgnd depressigrand a honsevere impairment of occasional double
vision.” (Tr. 40 The ALJfurther determined thatespite her impairmentBJaintiff retained
the residual functional capacity (“RFC”) to perform “light wotkivith the following additonal
limitations/restrictions: (1) plaintiff “requires a job thatoalis simple verbal instructions rather
than written instructiosy” (2) plaintiff “is capable of low stress work (with ‘low stressfided
as occasional decisiemaking and occasional anges in work setting);” (3) plaintiff “is able to
exercise occasional worlelated judgment;” and (4) plaintiff can “occasidpanteract[] with

co-workers and supervisors, and ... engage in occasional to no interactichevpublic.” (Tr.

19 Light work as defined in the Commissioner’s regulations:

involves lifting no more than twenty pounds at a time with frequiémg or
carrying of objects weighing up to ten pounds. Even though the weigttrity
be very little, a job is in this category whemaguires a good deal of walking or
standing, or when it involves sitting most of the time with soméiipgsand
pulling of arm or leg controls. To be considered capable of perforaning or
wide range of light work, you must have the ability to do substhnéith of these
activities. If someone can do light work, we determine that he or sh&lstado
sedentary work . . . .
20 C.F.R. 8 404.1567(b).

15



41-42)

The ALJ suppoted her RFC determination widthorough analysis of the record
evidence. (Tr. 453) The ALJ considered Plaintiff's subjective allegations regarakng
symptoms and limitations, but found her not credible. (Tr. 43, 50) Theldroughly
considered the record evidence regarding Plaintiff's exertional andxetional limitations,
including her mental health problem&s noted above,re of the persons providing mental
health treatmenbtPlaintiff was Dr. Salamatin support of her application, Plaintiff submitted
the MMSSprepared by Dr. Salamat that included numerous marked and some extreme
limitations. The ALJ gave Dr. Salamat’s ojins little weight. (Tr. 448) In so doing, the
ALJ explained that Dr. Salamat’s opinions suggested “institutienal disability.” (Tr. 47)

The ALJ further explained how, in the ALJ’s opinion, Dr. Salamatigions were internally
inconsistent, inconsistent with other medical evidence in thed@soa wholgand inconsistent
with his own treatment notesld() The ALJalso observethat Plaintiff was “less than credible”
and had been deceptive with Dr. Salamat. (T#8)7 For example, Plaintiff denied smoking
but Dr. Salamateportedthat $ie smelled of smoke. (Tr. 4For these reasons, the Agdve

Dr. Salamat’s opinions little weight.

After examining the medical evidence, the ALJ explained that, otheDh Salamat, no
other treating physician “ever found or imposed any long teignjficant and adverse mental or
functional limitations upon [Plaintiff's] functional capagit (Tr. 49) Similarly, there was no
medical evidence indicating that Plaintiff required surgery or pgdd hospitalization for any
of her conditions after halleged onset dateld() Moreover, the ALJ relied on the fact that
Plaintiff had a documented history of Roampliance with respect to smoking and its impact

upon her Graves’ Disease. (Tr. 50)
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The ALJ concluded that, although Plaintiff could naure to her past relevant work as a
nurse, she could perform other jobs that exist in substantial nsinbigyestate and national
economies. (Tr.534) In making her determinations, the ALJ relied on the testimotheof
VE. The ALJ concluded that Plaintiff had the ability to perform theirements of at least two
representative jobsdining room attendant and light janitorial work. Accordingly, theJAL
concluded that Plaintiff was not under a disability under the Aat. 54)

The ALJ’s decisions discussed in greater detail below in the context of the issues
Plaintiff hasraised in this matter.

VI. Standard of Review and Legal Framework

“To be eligible for SSI benefits, [Plaintiff] must prove that shdissabled ....” Baker v.

Sec'y of Health ad HumanSens., 955 F.2d 552555 (8th Cir. 1992)seealsoPearsall v.

Massanarti274 F.3d 1211, 1217 (8th Cir. 2001). Under the Act, a disability is defined as the
“inability to engage in any substantial gainful activity by reasoany medically determinable
physical or mental impairment which can be expected to result in deathiah has lasted or
can be expected to last for a continuous period of not less than 12 rhaot2Rd4.S.C. 88§
423(d)(1)(A) and 1382c (a)(3)(A). A plaintiff will be found to have a lliigg “only if his
physical or mental impairment or impairments afsuch severity that he is not only unable to
do his previous work but cannot, considering his age, education and worleegpgengage in
any other kind of substantial gainful work which exists in the natiecahomy.” 42 U.S.G§

423(d)(2)(A) and 182c(a)(3)(B) SeealsoBowen v. Yuckert482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commissio2@IC.F.R § 404.1520[t]he ALJ
follows ‘the familiar fivestep process’ to determine whether an individual is disabled.... The

ALJ consier[s] whether: (1) the claimant was employed; (2) she was sevepdyéu; (3) her
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impairment was, or was comparable to, a listed impairment; (4) sitekmerform past relevant

work; and if not, (5) whether she could perform any other kind okwavlartise v. Astrue641

F.3d 909, 921 (8th Cir. 2011) (quotiktalverson v. Astrue600 F.3d 922, 929 (8th Cir. 2010)).

SeealsoBowen 482 U.Sat 140-42(explaining the fivestep process).

The Eighth Circuit has repeatedly emphasized that a distrigt’s review of an ALJ's
disability determination is intended to be narrow and that sshduld “defer heavily to the
findings and conclusions of the Social Security Administratidfuitrd v. Astrue621 F.3d 734,

738 (8th Cir. 2010) (quotingoward v.Massanari255 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they are supported by “suitstieevidence” on the record

as a whole.SeeFinch v. Astrue547 F.3d 933, 935 (8th Cir. 2008). Substantial evidence is “less

than apreponderance, but enough that a reasonable mind might accept it as adeqypet@as

decision.” Juszczyk v. Astrues42 F.3d 626, 631 (8th Cir. 2008gealsoWildman v. Astrue

964 F.3d 959, 965 (8th Cir. 2010) (same).
Despite this deferential stance, a district court’s review must bee“than an
examination of the record for the existence of substantial evidenappors of the

Commissioner’s decision.Beckley v. Apfe] 152 F.3d 1056, 1059 (8th Cir. 1998). Thetwmit

court must “also take into account whatever in the record fairly detraatsifiat decision.”ld.
Specifically, in reviewing the Commissioner’s decision, a distourt is required to examine
the entire administrative record and consider:

The credibility findings made by the ALJ.

The claimant’s vocational factors.

The medical evidence from treating and consulting physicians.

The claimant’s subjective complaints relating to exertional and no
exertional activities and impaients.

Any corroboration by third parties of the claimant’s impairments.

The testimony of vocational experts, when required, which isdoagon a
proper lypothetical question which sets forth the claimant’s impairment.

PwnpE

o o

18



Stewart v. Sec’y of Health &uman Servs.957 F.2d 581, 5886 (8th Cir. 1992)djtation

omitted.
Finally, a reviewing court should not disturb the ALJ’s decision urildalls outside the

available “zone of choice” defined by the evidence of rec&utkner v. Astrue, 646 F.3&#49,

556 (8th Cir. 2011). A decision does not fall outside that zone simplysethe reviewing
court might have reached a different conclusion had it been the finféat af the first instance.

Id.; seealsoMcNamara v. Astrues90 F.3d 607, 610 (8th Cir. 2010) (explaining that if

substantial evidence supports the Commissioner’s decif®eourt “may not reverse, even if
inconsistent conclusions may be drawn from the evidence, and [thigroay have reached a
different outcome”).

VIl.  Analysis of Issues Presented

In her initial brief, Plaintiff raises three issues, which alllleimge the ALJ's RFC
determination. In her reply brief, Plaintiff also questions thé'élkstep five determination that
Plaintiff retains the RFC to work as a dinfogfeteria attendant or janitor in view of an alleged
conflict between Plaintiff's RFC, as stated by the ALJ, and the requiterfagrihose jobsAs
noted below, the Court concludes that the Aldinot err in assessing Plaintiffs RF@lthough
the ALJarguably erred in relying on the VE's testimony relative to thendinafeteria positign
remand is not necessary because there was no such error regarding the Miesyt@svolving
Plaintiff's ability to perform work associated with a light jamiab position. The Court
addresses each of Plaintiff's proffered issues below

A. Substantial Evidence Supportstie ALJ's RFC Determination

Plaintiff first argueghat the ALJ’s RFC lacks a substantial basis of support in thedreco

Specifically, Plaintfif contends that no medical opinion in the record supports thesRBC
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finding in that it contains unsupported limitations and lackgdtions that reflect the severe
impairments found by the ALJRlaintiff also contends that the RFC is flawed becaoseé\LJ
failed to properly weigh the opinions of Drs. Salamat and Areimally, Plaintiffassertshat
the ALJ failed to adequately consider her chronic mental illHe3$e Court disagrees.

1. The ALJ's Adverse Credibility Determination

The Courtfirstaddressethe ALJ’s adverse credibility determinatioAlthough Plaintiff
has not raised a specific challenge in this regard, the evaluatidaruffPs credibility is
necessary to fall consideration of the ALJ’'s RFC determinatid®eeWildman 596 F.3dat
969 (explaining that an “ALJ’s determination regarding [a claimaRRT was influenced by
[the ALJ’s] determination that [claimant’s] allegations were not ciediljciting Tellez v.
Barnhart 403 F.3d 953, 957 (8th Cir. 2005 oreover,the Eighth Cicuit has instructed that,
in the course ahaking arRFC determinatiorthe ALJ is toconsider the credibility of a

plaintiff's subjective complaints in light of the factors settidn Polaski v. Heckler739 F.2d

1320, 1322 (8th Cir. 1984 Seealso20 C.F.R. 88 404.1529, 416.92%Bhe factors identified in
Polaskiinclude: a plaintiff's daily activities; the location, duration, frequeranyd intensity of
his symptoms; any precipitating and aggravating factors; thedgsage, effecteness, and side
effects ofher medication; treatment and measures other than medicdt#as received; and
any other factors concernimgrimpairmentrelated limitations.SeePolaskj 739 F.2dat 1322

20 C.F.R. 88 404.1529, 416.928n ALJ is not, however, required to discuss eBolaski

factorand howit relates taa plaintiff’s credibility. SeePartee v. Astrue638 F.3d at 860, 865

(8th Cir. 2011)(stating that'[t}he ALJ is not required to discuss methodically gaglaski

1 Although Plaintiff did not couch her “chronic mental illnessjament specifically in terms of
the ALJ's RFC analysis, @&ppeardrom context that Plaintiff is referring to her ability to
function in a workplace. (ECF No. 16 at-18)
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consideation, so long as he acknowledged and examined those consideratiwas be
discounting gplaintiff’ s] subjective complaintg’(internal quotation and citation omitted)

Samons v. Astryet97 F.3d 813, 820 (8th Cir. 200(&tating that “we have not reqed the

ALJ’s decision to include a discussion of how eveojaskifactor relates to thglaintiff’s]
credibility”).
This Court revieve the ALJ’s credibility determination with deferenaed may not

substitute its own judgment for that of the AL.SeeGreqgqg v. Barnhart354 F.3d 710, 713 (8th

Cir. 2003) (holding that “[i]f an ALJ explicitly discredits tf@aintiff’s] testimony and gives
good reasons for doing so, [the reviewing court] will normadifedto the ALJ’s credibility
determination™) Pearsll, 274 F.3d at 1218

In this casethe ALJ concluded that Plaintiff was “not credible with regard tobdiisg
limitations of either a physical or mental nature.” (Tr. 50) Thi®dnination is important in the
present case because, “Dr. Salamat, as a treating source, completed arbapedgorimarily
on [Plaintiff's] subjective complaints.”ld.) The ALJdid not simply discount Plaintiff's
subjective complaints based on her own observations. Rather, treddcision shows that she
carefullyconsidered the record as a whoteluding, but not limited to, Plaintiff's prior work
record, third party observations, treating and examining sowasegell as the dosage,
effectiveness and side effects of medications. (550 The ALJ found tha®laintiff's
“medically determinable impairments could reasonably be expected ® saue of thalleged
symptoms; however, [Plaintiff's] statements concerning the iittempersistence and limiting
effects of these symptoms are not credible to the ettteg are inconsistent with [the ALJ’'s
RFC] assessment.” (Tr. 51)

The ALJ gave ample good reasons for her adverse credibility finamagtheCourt is
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satisfied that the ALJ properly considered Plaintiff‘'s subjectivepdaimts under th@olaski
rubric. The ALJ expressly considered the requiremengatdiskiand20 C.F.R. 88 404.1529,
416.929. (Tr.51) The ALJ supported her adverse credibility determinatioa weview of
numerous factors. For examplke ALJnotedthat Plaintiff was not compliant with her
treatment options. (Tr. 51) The record and the law support tAenAthis regard. Plaintiff
continued to smoke, despite being advised numerous times that she needeith imeyuiof her

Graves’ Disease and eye condition$r. 56, 263, 271, 350, 354, 368eeDunahoo v. Apfel

241 F.3d 1033, 1037 (8th Cir. 2001) (failure to follow prescribed course ahgrtimay be
weighed against claimant’s credibility when assessing subjectivplaimts). Likewise, the

ALJ considered that Plaintiff was “reluctant to take antipsychogdications due to potential
interference with her sex drive.” (Tr. 5The ALJ also noted th&laintiff provided arguably
inconsistent informationegarding the impact of antipsychotic medicatio@® theone hand,
Plaintiff claimed she was unable to have sex due to being prescribed Remeron. arthe o
afterPlaintiffs Remerordosage was increased she advised proviBansesJewishHospital
that she thought she was pregnant. (Tr353)

Therecord also supports the ALJ’s finding tiR&intiff had not been candid with some
of her own physiciansAlthoughPlaintiff told Dr. Salamat that she did not smoke, Dr. Salamat
notedthat she smelled of tobaccolr(370 When Plaintiff first experiesed her “thyroid
storm” in August 2008, she denied drug use, but her urine tested positiyeaims and
marijuana. (Tr. 5270, 74 Plaintiff told someof herproviders of a prior suicidattempt in
2005, but denied thattempt taDr. Rudersdorf. (Tr234)

Substantial evidence in the record also supports the ALJ's canwdusiathat Plaintiff

tended to exaggerate and embellish her situation, and was stronghatetto obtaimlisability
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benefits. SeeRamirez v. Barnha?92 F.3d 576, 581 n.4 (8th Cir. 2002) (explaining that, while

not dispositive itself, the ALJ may properly consider a clainsaimancial motivations in
making a credibility determination}f-or example, Plaintiff complained to Dr. Rudersdorf that
her prior doctor “screwed” herut of her chance to obtain benefits, and asked Dr. Rudersdorf
when he could fill out her disability paperwork. (Tr. 234, 23Vhile Plaintiff testified
regarding her difficulties reading (due to double visidimg, record showed she was able to
conducther own medicalesearch (Tr. 52) Furthermore, the medical evidence indicated that
Plaintiff's double vision wasmited in terms of both frequency and duratiand had improved
over time'? In fact, inherown disability report, Plaintiff acknowledgédat she could read and
understand English. (Tr. 170)

In reviewing the record in this casbereforethe Court is fully satisfied that the ALJ
complied with the standards outlinedRnlaskiand did not err in finding Plaintiff not credible.

2. The ALJ's REC Determination

Plaintiff contends that the ALJ’'s RFC finding lacks a substhbdisis in the record and is
incomplete. In this regard, Plaintiff argues that the ALJ's RF@sdmt correspond with any
medical opinion in the record,” and that the ALJ “failed to build a lerioefween the evidence
and the RFC finding.” (ECF No. 16 at 10, 12) The Coartcludeghat substantial evidence

supports the ALJ's RFC determination in this case

12 As noted aboveDr. Couch’s treatment notes described Plaintiff's eye problerimmsving

in 2010, stating that “she does occasionally have binocular obliglogidipbut this has
significantly decreased since it started many years ago. She also hasagaletpain, redness,
irritation, and tearing.” (Tr224) In 2009, Plaintiff described her double vision to Dr. Buchanan
as occurring three or four times per day, and lasting for a few second84¢) Dr. Buchanan
described Plaintiff's condition as brief aimdermittent. (Tr. 347)Stated differently, Plaintiff's
double vision was of only limited duration in 2009 and had improved fulbth2010. There is

no notable record of any treatment for Plaintiff's alleged eyblenas after 2010. Dr. Jung’s

case analysis in 2011 reported that Plaintiff's Graves’ Diseasévesrasadequately treated and
controlled.” (Tr. 298)
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A claimant’s RFC is the most that claimant can do despate limitations. 20 C.F.R. 8§
404.1545(a)(1). In determining a claimant’s RFC, the ALJ should considiéte€’@vidence in
the record, including the medical records, observations of treatysicens and others, and an

individual’'s own description oter] limitations.” Krogmeier v. Barnhart294 F.3d 1019, 1024

(8th Cir. 2002) (internal quotations omitted). While the RFC determmimatcurs at step four,
where Plaintiff has the burden of proof, the Eighth Circuit has euahat the ALJ has
primary responsibility for determining the RFQd.

As an initial matterto the extenPlaintiff's argument suggests an A& RFC must
correspondo one of themedical opinions in the recarter argument is aorrect. SeeMartise
641 F.3dat 927 (explaimg that ALJ’s are not required to “rely entirely on a particular
physician’s opinion or choose between the opinions [of] any of the axdisrphysicians”)
(internal quotations omitted)n any eventthe record indicates that the ALJ conducted a
thoroudh and searching review of the record in making her RFC determin&@&eid. The ALJ
considered Rintiff's own function reporta third party function report submitted by Plaintiff's
daughtey Plaintiff's testimony and an exhaustive review of the neadievidence (Tr. 4243,
44-47) As noted above, in comcting her RFC analysis, the ALJ gave detailed consideration to
Plaintiff's credibility.

Despite the ALJ’s thorough consideration, the Court will briedlyjiew each of the ALJ’s
RFC determinations. The ALJ concluded that Plaintiff retained the &A@t work, with the
following additional limitations/restrictions: (1) plaintifféquires a job that allows simple
verbal instructions rather than written instructidr(®) plaintiff “is capable of low stress work
(with ‘low stress’ defined as occasional decisimaking and occasional changes in work

setting);” (3) plaintiff “is able to exercise occasional woekated judgment;” and (4) plaintiff
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can “occasiondy interact[] with coworkers and supervisors, and ... engage in occasional to no
interaction with the public.” The Court does not read Plaintiff's agimas taking issue with
the conclusion that sheowld be limited to light work.

Regarding the verbal instriien limitation, the Court first notes thatibstantial evidence
in the record suggestise ALJ would have been justified in omittingis limitation. Plaintiff
formerly worked as an LPN and completed several years of college. There isthohad
Plaintiff can read, write, and speak EnglisWhile Plaintiff experienced significant vision and
eye problems relative to her Graves’ Disease and thyroid problenmetheal evidence
(including treatment notes from Drs. Cou€lusterand Buchanan) indicadehat, as of the date
of her alleged disability, her vision issues wesatable, mild, sporadic, of a limited duration
and had improved over timgTr. 224, 34647) Moreover, Plaintiff herself acknowledged that
she could read. (Tr. 17@inally, Dr. Rabun concluded that Plaintiff could remember
instructions. (Tr. 295)Accordingly, the ALJ cannot be found to have erred in including a verba
instruction limitationandif there was any error, it was harmless to Plaint§féeByes v. Astrue

687 F.3d 913, 918 (8th Cir. 2012)iley v. Colvin, No. 4:14 CV 330 TIA, 2015 WL 1411943

(E.D. MO Mar. 26, 2015).

Ample record evidence also supports the ALJ’s low stress work enwinatand
occasional interactiolimitations. While Plaintiff's mental healthidgnoses varied among the
examining and treating physicians, Plaintiff's argumentaatdake issue with the ALJ’s
conclusion that she suffers from the severe impairmerdsmession and PTSD/anxiety.
Plaintiff and her daughter both described Plaigtiiiroblems with anger management. (Tr.-178
94, 19503) Dr. Raburexamined Plaintiff andoncluded thashewould only have mild

limitations in her ability tdnteract appropriately in social settings, adapt to changes in the

25



workplace, and remember insttions. (Tr. 295)Therefore, there was record evidence, both
medical and otherwise, to support the inclusion of a low stredsemvironment and limited
interaction restrictions.

Finally, the record supports the ALJ’s “occasional waglated judgmeritlimitation.
All of Plaintiffs mental health issues were treated on arpatient basis(See e.qg, Tr. 241,
30805, 371408) Dr. Rabun examined Plaintiff after her alleged disability onset alad found
that shewas often able to “completely focus, concentrate and interact apprbptidespite her
crying. (Tr. 295)Dr. Rabun also found that Plaintiff had mild limitations in halitglio adapt
to changes in a work environment, and that she could also rementbectioss. [d.) Further,
although the ALJ gave only little weight to Dr. Salamat’s opini@vgn Dr. Salamat found
Plaintiff had no limitations regarding her abilities to: acceptusions or respond to criticism;
ask simple questions or request assistance; and sustain an ordimiaey \nathout special
supervision. (Tr. 300) Likewise, Dr. Salamat found PIditaibe only moderately limited in
her ability to make simple and rational decisiorlgl.) (Therefore, this Court cannot say that the
record lacks support for the ALJ’s conclusion that Plaintiff netéhithe ability to exercise
occasional workelated ydgment.

3. The ALJ’'s Consideration of Medical Opinion Evidence

Plaintiff also argues that the ALJ erred in discounting Dr. Salamptigans, as reflected
in his Mental Medical Source StateméMMSS”). Plaintiff contends that the ALJ failed to
conply with Social Security regulationa weighing those opinions. (ECF No. 16 at14) The
Court disagrees with this characterization of the ALJ’s decision.

In determining a claimant’s RFC, an ALJ must at least considdrdamg physician’s

opinion(9. Under the Commissioner’s regulations, a treating physg@pinion is ordinarily
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afforded controlling weightSee20 C.F.R. § 404.1527. “An ALJ may discount or even
disregard the opinion of a treating physician where other medsed stments areigported by
better or more thorough medical evidence, or where the treatingipimysenders inconsistent

opinions that undermine the credibility of such opiniorBerkins v. Astrue648 F.3d 892, 897

98 (8th Cir. 2011) (internal quotations omitted)mfarly, “[a]n ALJ may justifiably discount a
treating physician’s opinion when that opinion ‘is inconsisterth the physician’s clinical

treatment notes.”Matrtise 641 F.3d at 925 (quoting Davidson v. Astrue, 578 F.3d 838, 843

(8th Cir. 2009)). Fdhermore, “[a] treating physician’s opinion deserves no greasgrect
than any other physician’s opinion when [it] consists of nothing tiane vague, conclusory

statements.”Wildman 596 F.3d at 964 (quotir@iepgras v. Chate#6 F.3d 233, 236 (B Cir.

1996)).

In this case, the ALJ’'s consideration of Dr. Salamisif8SS was thorouglandwell-
considered. First, the Cowbserveghat Dr. Salamat’s MISS was completed in a checklist
format, with \rtually no supportingexplanatory or clinical information. Dr. Salamat listed his
diagnosis simply as “Axis I: MDD & psychotic features PTSD, hwib further notes,
comments, or explanation. (Tr. 30Zhe Eighth Circuit has explained that such checklist

opinions, with little or no elaboration, havmited evidentiary value SeeWildman 596 F.3d at

964 (citation omitted)seealsoJohnson v. Astryeé528 F.3d 991, 994 (8th Cir. 2011).
Contrary to Plaintiff's characterization, the record clearly inéisahat the ALJ
considered the length and fremcy of Dr. Salamat’s treatment relationshiip.this regard, it
should be noted th#therecord shows that Dr. Salamat’s treating relationship with Hfaiwds

rather brief, with a few visits between August 2011 and November 20hinating in the

MM SS which was dated January 13, 2012, and completed at the requesttiif $lawmyer.
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The record also shows that Plaintiff switched physicatsreturned to Barnekewish Hospital
for her psychiatric treatment after Dr. Salamat provided theS®. (. 371408) The record
indicates that the ALJ referenced and considatieaf Dr. Salamat’s treatment notasd
diagnoses, in addition to consideriting opinions irDr. Salamat’'sMMSS. (Tr.46-48)

The ALJ also gave several specdicd appropriate reasons for giving the opinions in Dr.
Salamat’'avIMSS little weight. (Tr. 4#48) First, those opinions were internally inconsistent and
inconsistent with his own treatment records. For exampleoutighroviding any explanation at
all, Dr. Salamat opirgethat Plaintiff had extreme limitations in her ability to intenaith
strangers or the general public, but no limitation relative to heryalalinaintain socially
acceptable behavior. (Tr. 300) Similarly, Dr. Salaom@bhedthat Plaintiff had marke
limitations in her ability tgperform at a consistent pace without an unreasonable number and
length of breaks, and to respond to changes in the work setting. Dna®alao opined that
Plaintiff was capable afo more than two hours per day interagtappropriately with
supervisors and applying a commonsense understanding to carry outisstipletions.

Despite these severe restrictions, Dr. Salamat also opined that Phedtifo limitations in her
abilities to maintain attention and concentmatfor extended periods or to sustain an ordinary
routine without special supervision. (Tr. 300)

The ALJ alscconcludedhat Dr. Salamat’s opinions were in conflict with other medical
sources and the record as a whole. In making this assessméiit) thetensively reviewed the
examination notes of Drs. Shah and Wood. (T¥49y The ALJ also reviewed and considered
the opinionsand treatment notex Drs. Rabun and Rudersdorf. (Tr-46) This Court
concludes that substantial evidence suppbgsALJ’s determination that Dr. Salamat’s opinions

conflicted with othesubstantiatecord evidenceSeeJohnson628 F.3d at 994.
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The fact that the ALJ failed to mention the opinion of Dr. Arawfiso moment to the
issues on appeabeeWildman 596 F.3d at 966 (explaining that a failure to cite specific
evidence does not indicate that the ALJ failed to consider that eviddnaa)y eventDr.
Aram’s opinions suggested very few limitations on Plaintiffiental abilities. The Court can be
confident that a recitation of Dr. Aram’s opinion would have servedrtbdu confirm the ALJ’s
decision to discount Dr. Salamat’s opinidAsSeeByes 687 F.3dat917-18 (applying harmless
error analysis to alleged mistakes by ALJ).

As discussed abovim discounting Dr. Salamat’s opinions, the Adl§oconsidered
Plaintiff's credibility and the fact that she had not been entirathful with Dr. Salamat.(Tr.
48-49, 50) Accordingly, the ALJ did not err in giving Dr. Salamatague and conclusory
opinions little weightnor did the ALJ err in relying on the opinions of other physigians

including Dr. Rabun SeePerkins 648 F.3d at 8988; Andrews v. Colvin No. 143012 2015

WL 4032122 at *48th Cir. July 2, 2015)Vildman 596 F.3d at 964SeealsoBuckner 646
F.3dat556 @ reviewing court does not reweigh #wadence and should disturb AhJ’s
decision only if it falls outside “the available zone of chojce”

4, Plaintiff's Chronic Mental lliness

Plaintiff argues that the ALJ’s evaluatiohher functioning failed to appropriately
consider her chronic mental illness. (ECF No. 16 at34 The Court again must disagree with
Plaintiff's characterization of the ALJ@ecision The record in this matter includes mental
health treatment aneikamination recordsom numerous providersovering2010 through 2012.

The ALJ's decision expressly considertbe@ records fronvirtually every treating and examining

13Dr. Aram found Plaintiff hadnly a mild limitation relative to maintaining social functioning,
and no limitations relative tine activities of daily living ancher ability tomaintain
concentration, persistence or pace. (Tr. 289) Dr. Aram founatifflanly partially credible.
(Tr. 291)
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physician often in substantial detail. Thughen viewed as a whole, the recondkes clearthat
the ALJ was aware of artloroughlyconsidered Plaintiff's mental illnesSeeWildman 596
F.3d at 966.Furthermore, as the Commissiorerrectlynotes, many othe medical sources
indicated thaPlaintiff's mental healtltonditionwas not severe drad improvedn numerous
respectsvith treatment and medication$ECF No. 20, Tr. 240, 2935, 310, 368 Dr. Rabun
found Plaintiff to have only a few mild limitations, and that shddcfacus, concentrate, and
remember instructions(Tr. 29395) As explained above, the ALJ concluded tR&intiff
lacked credibility relative to the severity of her mental limitatiombat conclusion is supported
by substantial evidence. Finally, the Court notes that Plahagfnot proffered hothe ALJ’s
RFC should have been altered to adequately account for her mentaphebléms. Martise
641 F.3dat 923 (“[While] [tlhe ALJ bears the primary responsibility for detering a
claimant’s RFC and because RFC is a medical question, someah®ddence must support the
determination of the claimant’s RFC. [T]he burden of persuasion to prove disability and
demonstrate RFC remains on the clainfarfinternal quotations omitted).

Having considered the record evidence as a whole, the CeatigBed that the ALJ
adequately articulated Plaintiffs RFC, including a consideratidreoimental impairment<Cf.

England vAstrue 490 F.3d 1017, 1023 (8th Cir. 2007) (hypothetical questions need not frame a

claimant’s impairments in diagnosterins, but can rest on the “concrete consequences of those
impairments”) (internal quotations omitteddccordingly, Plaintiff's claim that the ALJ failed to
appropriately consider her chronic mental health issues cannadtbéed on the basis of the
record before this Court.

5. Conclusion=Substantial Evidence Supports the ALJ's RFC Analysis

For the foregoing reasons, the Court finds that the ALJ's RFC detsionm is supported
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by substantial evidence on the record as a wiséeFinch 547 F.3dat 935. Similarly, the
Court cannot say that the ALJ’s determinations in this regardutdide the available “zone of
choice,” defined by the record in this cageeBuckner 646 F.3d at 556.

B. Potential Conflict regarding VE Testimony

In her reply brief, Plaintiff arguably raised a new issue of a comititiveer(1) the RFC
limitations included in the hypothetical questions poseddd/th and(2) the specific
requirements for dining room attdants and light janitorial works delieated in thdictionary

of Occupational Title$'D OT”) and its companion volume, ti&elected Characteristics of

Occupationg“SCO”).** In particular, relying oMoore v. Colvin 769 F.3d 987 (8th Cir. 2014),

Plaintiff argues that the requirements for dghnroom attendardandlight janitorial work both
include an ability to read at 9820 words per minutePlaintiff argues that this reading
requiremencreates an “appareabnflict” with the ALJ’'s RFCwhichrestricted Plaintiff to
simple verbal instructizs. The Commissioner, on the other hand, contends that a reading
requirement is not the same as the verbal instruction limit&iond in the RFC As explained
below, the Court concludesaion the present recorihe reading requirement does not teea
the type of conflict at issue Moore

In Moore, the claimant’s RFC limited him to only occasional overhead megch
bilaterally. SeeMoore, 769 F.3d at 989. The VE testified that such a claimant could perform
janitorial or cafeteria attendant world. The ALJ queried the VE if her testimony was

consistent with the DOT, and the VE affirmed that it was consistdnt.‘However, the

4 Plaintiff provided exhibits purporting to reflect the requiremefith® DOT and SCO fothe
job listings the VE provided 311.677010 (cafeteria attendant) and 323.&84 (cleaner,
housekeeping). (ECF Nos.-24and 242) In her response to Plaintiff’'s arguments, the
Commissioner does not dispute the veracity or accuracy of Plarffibits. Accordingly, the
Court relies on the exhibits in considering this matter Fovexmance, the Court will refer to
each of these exhibits as “DOT No.
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Selected Characteristics of Occupati¢®€0), a companion volume to the DOT, lists both of

these jobs as requiring reaching ‘[fl[requently,” meanira itH[e]xists from 1/3 to 2/3 of the
time.” Id. (citing DOT # 311.677.010; DO% 323.687014). ThekEighth Circuitfoundthat
therewasan “apparent unresolved conflict’ between the VE testimony and the DOT,” and the
ALJ failed to elicit a sufficient explanation to resolve that donflld. at 98990 (citing SSR 00
4p, 2000 WL 1898704, at *204 (Dec. 4, 2000)). It was not sufficieltoiore to simply ask the
VE if her testimony was consistent with the DO@. at 990. As a result, the matter was
remanded because “the Commissioner failed to meet her burden ... [diyestepd.

The issue before this Court, therefore, is whethgenerateading requirement in the
DOT is sufficient to create apparentunresolved conflict with an RFC that limits Plaintiff to
simple, oral instructionsThe Court concludes that, in this case, the general reading requirement
does not create apparenurresolved conflict in this caseAs explained belowhowever, the
Court concludes that there is ‘@pparentconflict” between Plaintiff SRFC and other
requirements for a cafeteria attendant, as outlined in DOT No. 31QI&/{ECF Doc. 24), but
no “apparentconflict’” regarding the requirements for light janitorial, as outlined infIND.
323.687014. Therefore, the present case is distinguishableNtoate and, therefore, the case
need not be remanded because any error is harmless.

1. Cafeteria Attendant

Although not raised directly by Plaintiffp¢ required reasoning skills for a cafeteria
attendant include the ability to “[a]pply common sense understartdiegsry out detailed but
uninvolved written oral (sic) instructiorisDOT No. 311.674010 (ECF No. 241 at 5). This
requirement isn direct conflict with the ALJ’'s RFC assessment, upon which the VE réhatd

limited Plaintiff to “simple verbal instructions.This DOT requirementvould requirePlaintiff
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to handle detailed instructions, possibly in written forhhis is the sort of apparent conflict at

issue inMoorethat required remandAccordingly, absent further development of the record,

substantial evidence would not support the ALJ’s reliance®tegtimony that Plaintiff could
perform work as a cafeteria attendant.

2. Light Janitorial

Unlike the cafeteria attendant job, the light janitorial jomided by the VE does not
include any written instruction requiremer@eeDOT No. 323.687014 (GQeaner,
Housekeeping) (ECF No. Z). The required reasoning skKills for the light janitorial jeqQuire
only the ability to “[a]pply common sense understanding, to carrgioyile oneor two-step
instructions.” Id. (ECF No. 242 at 3).

As Plaintiff correctly points out, the DOT includes a basic lagguskills requirement of
the ability to rea®5-102 words per minuteld. (ECF No. 242 at 4). This reading requirement,
however, does not present the same type of apparent conflict that was athdsore In
Moore the apparent conflict directly corresponded to a speRFiC limitation, namely

reaching. The same is true fdfemp v. Colvin 743 F.3d 630, 6333 (8th Cir. 2014), upon

which Moorerelies for its apparent conflict analystsin the pesent case, the alleged conflict

does not directly correspond to a specific RFC limitatiStated differentlyMooreandKemp

involved apparenactualconflicts between the RF@iven to the VEandthe DOT requirements
relied upon The present caskhowever,involves an apparemossibleconflict at best There

was nothing obvious and even Plaintiff's counsel did not question the ®E A contrary

15 Like Moore, the claimant irkemphad a reach limitation (occasional overheathing only)
but the VE opined that the claimant could perform work which the DEguiired constant
reaching. Se&emp, 743 F.3d at 6333.

33



conclusion would be largely unworkatalethe administrative levef Furthermore, @ontrary
conclusion would also tend tomdermine the deferential standard of judicgadiew by
permitting disappointed claimants to scan the DOT/SCO for anyp@ssinflict, however
small, and thereby short circuit the substantial deference ngrawtrded to the
Commissioner’s disability determinations.

This conclusion is buttressed by a further review of the DOT entyyastion. The DOT
entry for the cleaner/housekeeping job lists “Not Present” foraaitin requiremen{near
acuity, far acuity, depth perception, accommodation, color vision,i@ddf vision). Id. (ECF
No. 242 at 6). Thus, the light janitorial job identified by the VE daest impose vision
requirements inconsistent with the ALJ's RFC determination.

Furthermore, gbstantial evidence in the record strongly supports a conclusbn t
Plaintiff can read deast at dasic level.In her own disability report, Plaintiff admitted she
could read and understand English. (Tr. 13dnilarly, Plaintiff's daughter statatiat Plaintiff
watches television and movies every day. (Tr. 199) Plaintsfiaheollege education and past
work as a nurse. The record showed that Plaintiff was able to conductndeep research into
fairly complicated medical conditions, such asgreatitisand pancreatic cance(Tr. 324)
Although Plaintiff claimed it took her a significant time to réafdrmation from her lawyerthe
ALJ did not credit Plaintifbn this issugand substantial evidence supports the ALJ's decision in

this regad. (Tr. 52)

1% In this regard, the Court notd®e Seventh Circutias interpreted the meaning of apparent
conflict somewhaliterally. In Overman v. Astrue, the Seventh Circuit explained that claimant’s
counsel’s failure to identify the relevant conflicts between thes #stimony and the DOT, at
the time of the hearing, “is not without consequence. [Claimamt]has to argue that the
conflicts were obvias enough that the ALJ should have picked up on them without any
assistance, for SSR @Ip requires only that the ALJ investigate and resolve apparent conflicts
...” BecauséMoore andKemp both arguably involved obvious conflicts, even under the
Seventh QGrcuit’s analysis, the matters would have required remand.
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Important to the present analysis is the fact tiatALJ found Plaintiff's vision issues to
be nonsevere and substantial evidence supports that conclusion. Astret@bwee, the
treatment notes from Drs. Couch and Buchanan indicat®uatiff's double vision was
infrequent, of limited duration, and had been improving ovee.tifiir. 224, 347)Further, Dr
Jung reported that Plaintiff's Graves’ Disease had been adequatdldiand controlled. (Tr.
298)

The Court concludes that, on this record, the inclusion of a badinga@quirement in
the DOT for light janitorial work, does not creaeunresolved conflict (apparent or otherwise)
with an RFC determination that limits Plaintiff to simple veibatructions.

The Court is midful of the deferential standard of review applicable to this case. éVher
the evidence allows for “inconsistent conclusions” to be drawe,ddtision will be affirmed

where the evidence as a whelgports either outcome Baldwin v. Barnhart, 349 F.3849,

555 (8th Cir. 2003). This Court may raisturb tke ALJ’s decision unless it fetiutside the
available “zone of choice” defined by the evidence of rec8utkner 646F.3dat556 Here,
when viewed as a whole, the record supports the ALJ’s conclusionahatffPcould perform
light janitorial work. The ALJ properly discounted PlaingsfSBubjective complaint that she
could not read. Therefore, there was no apparent coodlieteen the VE'’s testimony and the
DOT requirements for light janitorial work.

3. Harmless Error

For the foregoing reasons, the Court concludes that the ALJ eniesl éatent she relied
upon the VE’s testimony that Plaintiff could work as a cafeteria att¢itdeause that job
requires her to be able to carry out detailed, rather than simple, iimtsiend possibly in

written form. This error, however, is harmless because the ALJ diermotrelying on the
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VE's testimony that Plaintiff could w& in the light janitorial field, as described in DOT No.
323.687-014.SeeByes 687 F.3d at 91-18.
VIIl.  Conclusion

For the reasons set forth abotlee Commissioner’'slecision denying benefits is
affirmed

Accordingly,

IT IS HEREBY ORDERED thatthe decision of the CommissionetAEFIRMED .

A separate Judgment shall accomptnyMemorandum and Order.

IS] Jebin M. Bedenhausen

JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated this 12th day ofAugust 2015.
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