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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ALAA ALMOGHRABI, )
Plaintiff, ))
V. ; No. 4:14-CV-00507-AGF
GOJET AIRLINES, LLC, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on the motion of Defendant GoJet Airlines, LLC
(“GoJet”) to dismiss in part Plaintiff's coplaint. Plaintiff Alaa Almoghrabi, a
Jordanian Muslim, filed suit agnst his former employer, GoJet, alleging that he was
illegally terminated based on Plaintiff's ra@®lor, religion, and national origin, in
violation of Title VII of the Civil Rights Acbf 1964, 42 U.S.C. 880e, et seq., and the
Missouri Human Rights Act (“MHRA”), Mo. Re\&tat. 88 213.010, et seq. GoJet argues
that Plaintiff's MHRA claim is untimely, rad Plaintiff's discriminéion claims based on
race and color have not been administragiexhausted. For the reasons set forth
below, GoJet's motion shall be gtad in part and denied in part.

BACKGROUND

Viewing the facts in the light most favoratitePlaintiff, the ecord establishes the
following. Plaintiff was employed aspalot by GoJet from Novwaber 2007 until his
termination in October 2012. Plaintiff was terminated followin@lercation with a co-

pilot who made fun of Plaintiff &\rabic languageand accent.
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On January 18, 2013, Plaintiff filed clgas of discrimination with the Missouri
Commission on Human Rights (“MCHR"hd the Equal Employment Opportunity
Commission (“EEOC”) claiming discrimination $&d on the October 2012 termination.
(Doc. No. 25-1 at 1-3\)In his charges, Plaiffitionly checked the boxes for
discrimination based on religicand national origin. Howe¥én the description section
of his charges, plaintiff further statedatlihe co-pilot “made fun of my accent by
imitating my Arabic in a phone conversation to a taxi drivéd.”at 3. Plaintiff also
stated that, whereas he was terminatedlfegadly pushing the coHpt, GoJet “did not
take similar action against a Caucasian eygx of American origin who was arrested
for allegedly harassing and cirag a female to her houseld.

The MCHR issued its right-to-sue on Decem®e?013. (Doc. No. 25-2 at 1.)
That letter stated that Plaifiti[had] a right to bring a ciV action within 90 days of the
date of this letter . . . .1d. The letter also reemphasizedpiold and capitalized print:
“IF YOU DO NOT FILEA CIVIL ACTION ... RELATING TO THE MATTERS
ALLEGED IN YOUR COMPLAINT WITHIN 90 DAYSOF THE DATE OF THIS
NOTICE...,YOURRIGHT TO SUE ISLOST.” Id.

The EEOC issued its right-to-sue on Decent&r2013. (Doc. No. 40-2 at 1.)

That letter stated that Plaiffi must file his lawsuit WITHIN 90 DAY S of [his] receipt

! Plaintiff's complaint states only thRlaintiff timely filed a written complaint of

discrimination with Missouri Commissiam Human Rights (MCHR) and Equal
Employment Opportunity Gamission (EEOC).” (Doc. No. 1 at 7.) The complaint
neither describes the contents of the MCaiie EEOC charges, nattaches copies of
these charges. However, the parties havke attached copies of the administrative
charges and right-to-sue letters to thiefs on GoJet's motion to dismissSeeDoc.
Nos. 25-1, 25-240-1, & 40-2.)



of thisnotice” and further provided that “[t]he tienlimit for filing suit based on a claim
under state law may be differentd.

Plaintiff commenced this lawsuit, pse, on March 19, 2014Although the
complaint states “comes now, plaintiff ... Bgd through his attorney,” counsel did not
formally appear in this case on behalf adiRtiff until August 22, 2014. (Doc. Nos. 1 &
6.) Count | of Plaintiff's complaint asserdiscrimination by GoJet based on race, color,
religion, and national origin, in violation @itle VII. Count Ill asserts discrimination by
GolJet based on race, color, religion, aniibnal origin, in vioktion of the MHRA?

GoJet filed its motion to dismiss on November 5, 2014, and contemporaneously
filed an answer to Plaintifffsomplaint. GoJet answeradl counts of Plaintiff’s
complaint.

In its motion to dismiss, GoJet argubat Count Il of Plaintiff's complaint
should be dismissed pursuant to FederdéRE Civil Procedure 12(b)(1) for lack of
subject-matter jurisdiction and, alternativgiyrsuant to Federal Rule of Civil Procedure
12(b)(6) for failure to state a claim upon whnielief can be granted. GoJet argues that
Count Il of Plaintiff's complaint is time-barred under the MHRA because it was not filed
within 90 days of the MCHRsBuINg its right-to-sue notice. GoJet asserts that because
Plaintiff filed his complaint 101 days aftdre right-to-sue notice was issued, Plaintiff's

MHRA claims fail as a matter of law. Tlefore, GoJet argues that Count Ill fails for

2 The remaining counts are asserted against Plaintiffta, International

Brotherhood of Teamsters — Local 618.



lack of subject matter jurisdiction and faitsstate a claim upon which relief can be
granted.

Additionally, GoJet assertsahPlaintiff has failed to exhaust his administrative
remedies for his claims of discrimination the basis of race and color, under both the
MHRA and Title VII, by failing toinclude these claims in his charges of discrimination
with the MCHR and EEOC. Therefoi®pJet argues Plaintiff’'s race and color
discrimination claims in Counts | and Ill must be dismissed.

With respect to Count I, Plafiff admits that he filedhis MHRA claim more than
90 days after the date of his right-to-suéelefrom the MCHR, buPlaintiff argues that
equitable tolling should applyecause the delay was the result of excusable neglect.
Specifically, Plaintiff argues that, as a prdisgant, he confused the deadlines for filing
a Title VII claim and an MHRA claim. Plaifitargues that he received the right-to-sue
letters from the EEOC and MCHR around $iaene time, and that because the EEOC
letter stated he had to file a lawsuit within@dys of receipt of the letter, he thought the
same rule applied to his MHRA claim.

With respect to his race and color disgnation allegations in Counts | and IlI,
Plaintiff argues that his compid is adequate. Plaintifisgserts that his Title VII and
MHRA claims need only be “reasonably rteld’ to the factual allegations of his
administrative charges. Plaintiff contends tGatlet is not prejudiced by the inclusion of
race and color discrimination in the complainpexsally in light of the fact that Plaintiff
alleges discrimination based on national origihis administrative charges. Plaintiff

argues that allegations of discrimination tthea “national origin” and “race and color”
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are interrelated, and GoJet was therefore adelyuapprised of the nature of Plaintiff's
claims against it.

DISCUSSION

M otion to Dismiss Standard

A motion to dismiss for lack of subjectatter jurisdictionpursuant to Rule
12(b)(1), may challenge the plaintiff's complaeither on its face or on the factual
truthfulness of its averment&ee Titus v. Sullivad F.3d 590, 593 (8th Cir. 1993);
Osborn v. United State918 F.2d 724, 729 n.6 (8th Cir.AY). In a facial challenge to
jurisdiction, the court afforgithe non-moving party therse protections that it would
receive under a Rule 12(B)(motion to dismissSee Osbory©18 F.2d at 729 n.6. In
both types of motions, the court presumex #il of the factual allegations in the
complaint are true and will not dismiss the rlaiunless the plaintiff fails to allege an
essential element to establslibject matter jurisdiction orifa to state a claim for relief
that is “plausible” on its faceSee Titus4 F.3d at 593 (discussing 12(b)(1) standard);
Ashcroft v. Igbal556 U.S. 662, 678 (2009)i¢dussing 12(b)(6) standard).

In this case, GoJet filed its motion t@tiss contemporaneously with its answer,
contrary to the terms of Rule 12(b). F&d.Civ. P. 12(b) (“A motion asserting any of
these defenses must be made before plgatla responsive pleading is allowed.”).
Nevertheless, the Court finds authority to eédas GoJet's challengesgarding both lack
of subject matter jurisdictiomd failure to state a clainSee Bueford v. Resolution Trust
Corp., 991 F.2d 481, 485 (8thir. 1993) (stating that the lack of subject matter

jurisdiction cannot bevaived and may be raised at any time by a party to an action);
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Westcott v. City of Omah801 F.2d 1486, 148@th Cir. 1990) (treating a 12(b)(6)
motion for failure to stat a claim “as if it had been styledl2(c) motion”); Fed. R. Civ.
P. 12(h)(2)(B) (“Failure to state a claimpon which relief can be granted . . . may be
raised . . . by motion under rule 12(c).”).

When considering a motion regarding shficiency of the pleadings, such as
this one, “the court generally must ignore materials outside the pleadings, but it may
consider some materials that are part of the public recatd oot contradict the
complaint, as well as materials that aszessarily embraced by the pleadingsdibisch
v. Univ. of Minn, 304 F.3d 797, 802 (8tGir. 2002) (finding thatmotion for judgment on
the pleadings was not convett® summary judgment bytachment of a copy of the
EEOC charge, which was part of public reqords Plaintiff specifically referenced the
written complaint of discrimination he filewith the MCHR and the EEOC in his
compliant in this Court, and both parties have cited to and attached Plaintiff's
administrative charges and right-to-sue notities Court will consider these materials in
resolving GoJet’s motion to dismiss.

MHRA Claims (Count |11)

The MHRA requires an aggrieved party ile 8 complaint withir@0 days of the
date of the notice of right-to-sue, and iffads to do so, the ght to sue is lostSeeMo.
Rev. Stat. § 213.111.1 (“[fie commission shall issue tioe person claiming to be
aggrieved a letter indicating has her right to bring a civihction within ninety days of
such notice against the respondeamed in the complaint."Btate, ex rel. Martin—Erb v.

Mo. Comnn on Human Rights7 S.W.3d 600, 604 (Mo. 2@) (“The complainant must
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file any civil action against the personenttity allegedly committing the discrimination
within 90 days of the date tiie MCHR’s letter . . . .")Hammond v. Mun. Corr. Inst.
117 S.W.3d 130, 139 (Mo. Ct. App. 2003)A]Jny suit under the Missouri Human Rights
Act filed beyond ninety days after the daftehe right-to-sue letter is not timely.”).
Plaintiff concedes his MHRA claims wenet filed within the ninety-day period
prescribed by § 213.111.1, but he argueseqaitable tolling should apply because of
his confusion arising from the differen¢abdline set by the EEOC notice. The Court
rejects this argument. Bothe MHRA and the MCHR'’s ght-to-sue notice clearly set
forth the ninety-day eladline, and Plaintiff's pro seastis did not excuse him from
complying with this sdtutory requirementSee Hammond,17 S.W.3d at 139 (reasoning
that “[a]lthough the practitioner must caryuead the statute concerning the deadline
for filing, the statute is suffieintly clear to avoid due process problems. Also, the ninety
day requirement would be no surprise toygp&son, because that specific language was
included twice in the letter to sue.9ee also Houston-Morris. AMF Bowling Ctrs.,
Inc., No. 11-00325-CV-W-FJG021 WL 5325646, at *3 (W.D. Mo. Nov. 3, 2011)
(rejecting Plaintiff's request to equitakiiyll the statute of lintations for an MHRA
claim because she was “misled by the leage” of the MCHR and EEOC right-to-sue
notices, and was “unfamiliar[] with halmly and interpreting such noticesNtuth v.
Cobro Corp, 895 F. Supp. 254, 256 (E Mo. 1995) (finding no Igal basis for plaintiff's
argument that “the ninety (90) day limitaticmms equally from either the EEOC or the
MCHR ‘Right—to—Sue’ letter” and holdingpat plaintiff's EEOC claim was untimely).

Therefore, the Court will dmiss Count Il as time-barred.
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Title VIl Race and Color Discrimination Claims (Count 1)

A plaintiff alleging discnmination under Title VII must exhaust administrative
remedies before filing in federal coulVilkie v. Dep’t of Health & Human Sery$38
F.3d 944, 949 (8th Cir. 2011). Exhaustioradfministrative remedies under Title VII
requires a claimant to give notice difdaims of discrimination in the initial
administrative chargeStuart v. General Motors Cor@217 F.3d 621, 630-31 (8th Cir.
2000);see alswierkiewicz v. Sorema N,A34 U.S. 506, 513-1&2002) (holding that
to state claim under Title VI plaintiff must provide fainotice of the claim and the
grounds upon which it rests).

While the Eighth Circuit hestated that a subsequently filed lawsuit need not
mirror the administrative charggthe complaint can only sweep as broad as the scope of
the EEOC investigation which algl reasonably be expectamgrow out of the charge
filed. Wedow v. City of Kansas City, Md42 F.3d 661, 674 (8th Cir. 2006ge also,
Nichols v. Am. Nat'l Ins. Cp154 F.3d 875, 886-87 (8@ir. 1998) (“In determining
whether an alleged discriminatory act fallghin the scope of &itle VII claim, the
administrative complaint must be construed Hiblgrin order not to frustrate the remedial
purposes of Title Vlland the plaintiff may seek reli&dr any discrimination that grows
out of or is like or reasonably relatedth® substance of the allegations in the
administrative charge.”)Williams v. Little Rok Mun. Water Work®1 F.3d 218, 222
(8th Cir. 1994) (“A plaintiff will be deemed tibave exhausted administrative remedies as
to allegations contained in a judicial complaint that are like or reasonably related to the

substance of charges timely brought before the EEOC.").
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To determine whether the allegationsaafomplaint are reasonably related to
claims of discrimination in an administragicharge, courts cusharily look to the
substance of the administragicharge. For example, lin Gao v. YMCA of Greater St.
Louis the plaintiff's complaint alleged discrimation on the basis of race, color, gender,
age, and national origin. No. 4:14CV01Z2RW, 2014 WL 5166931at *2 (E.D. Mo.
Oct. 14, 2014). Although the plaintiff onthecked the box for race discrimination on
her EEOC charge, the court nevertheless looled it had jurisdiction to consider the
national origin discriminatioglaim because the plaintiff included that allegation in her
description of the charge, which svancluded on the EEOC fornid.

Other circuits also focus on “the faat allegations made in the EEOC charge
itself, describing the discrimination condabout which a plaintiff is grieving.Deravin
v. Kerik 335 F.3d 195, 201 (2d Cir. 2003). Deravin, the Second Circuit concluded
that a plaintiff’'s race discrimination claim waeasonably related to his EEOC charge of
national origin discrimination because, “ddéerally, allegations by an African-
American employee that employees of Irsscent are receiving preferential treatment
implicitly suggests some forof potential racial discrimination in addition to an
illegitimate preference premised on national origild” at 202.

The court also noted that, although “an #asse of racial bias is conceptually
distinct from a claim of discrimination ondtbasis of national origin,” the two claims
“may substantially overlap or even be irgiguishable depending on the specific facts of
a case.”’ld. at 201;see also Sinai v. Newngland Tel. and Tel. Ca3 F.3d 471, 475 (1st

Cir. 1993) (“[R]ace and national originsdirimination may present identical factual
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issues when a victim is ‘born in a natiohage primary stock is otseown ethnic group’
... [and thus] in certain circumstances national origin and race discrimination may
overlap”);Bullard v. OMI Georgia, InG.640 F.2d 632, 634 (5th Cir. Unit B 1981) (“In
some contexts, national origin discriminatiorsasclosely related to racial discrimination
as to be indistinguishable”) (internal gatdon marks and citatioomitted)). The court
thus declined to “draw overly fine distinctiobstween race and national origin claims as
part of the threshold exhaustion inquiry prio the full development of a plaintiff's
claims, given the potential overlap between the two forms of discriminatideravin,

335 F.3d at 202.

Likewise, courts have held that claifies discrimination based on color may be
reasonably inferred from the facts allegedmadministrative charge, notwithstanding a
plaintiff's failure to check the bofor color discrimination. IGul-E-Rana Mirza v.
Neiman Marcus Group, Inc649 F. Supp. 2d 837, 854.(M Ill. 2009), the plaintiff
stated in her administrative charge of disination that she was discriminated against
“because of [her] rac®akistani, and [her] religion, Muslim.Id. The court reasoned
that “it [was] hardly obvious how allegations of discriminatbased on race and national
origin would throw the EEOC’mvestigators off the scent of a claim of discrimination
based on color” simply because of “assed checkbox and tleenission of the word
‘color.” 1d. at 856. Thus, the court denitee defendant’s motion for summary
judgment with respect tilve plaintiff’'s claim of discrimination based on colad.

Here, Plaintiff's race and color clairage “reasonably related” to the national

origin and religion claims addressed in hiSEEEcharge, as they are based on the same
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factual predicateCompareDoc. No. 1 (complaintlith Doc. No. 25-1 (EEOC Charge).
In his EEOC charge, Plaintiffatied that he was dischargellie to [his] national origin,
Jordanian, and my religion, Muslim.” (Dddo. 25-1 at 3.) Moreaar, Plaintiff's charge
specifically referenced an incident in ih a co-pilot “madeun of [his] accent by
imitating [his] Arabic,” and further asserts tlabJet “did not take similar action against
a Caucasian employee.” (Doc. 25-1 at 3. adRiéerally, this sggests some form of
potential race and color discriminatioSee Saint Francis Coll. v. Al-Khazrafi81 U.S.
604, 613 (1987) (holding that a claim afral discrimination purgant to 42 U.S.C. §
1981 could be based onlaosving that discrimination seilted from Arab ethnicity);
Ghane v. Westl48 F.3d 979, 981 n.2 (8th Cir.g® (concluding that an Iranian
plaintiff's claims of discrimination based upboth national origirand race could, for
purposes of a summary judgment analysidrésted as essentially the same claim).

In sum, considering the spécifacts of this case, éhCourt concludes that the
absence of an explicit referee to race and color disgrination in Plaintiff's EEOC
charge is not dispositivdBecause a claim of racadcolor discrimination could
reasonably be expected to grow out @iftiff's EEOC charge, the Court will deny
GoJet’s motion to the extent it is based aairRiff's alleged failure to exhaust his race
and color discriminatin claims in Count I.

CONCLUSION
For the reasons set forth above,
IT ISHEREBY ORDERED that Defendant GoJet Aines LLC’s motion to

dismiss iSGRANTED in part andENIED in part. (Doc. No. 24.) The motion is
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GRANTED with respect to Count Ill of Plaintiff’'s complaint. Count Ill is
DISMISSED. The motion iDENIED with respect to Plaintiff's claims of race and

color discrimination in Count I.

AUDREY G. FLEISSIG
UNITED STATES DISTRICT JUDGE

Dated this 11 day of March, 2015.
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