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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ALAA ALMOGHRABI, )
Plaintiff, ))
V. )) No0.4:14-cv-00507-AGF
GOJET AIRLINES, LLC, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on thetion (Doc. No. 48) of Plaintiff Alaa
Almoghrabi for leave to anmel his complaint. Plaintifia Jordanian Muslim, filed suit
against his former employer, Defendant G&ldines LLC (“GoJet”), alleging that he
was illegally terminated on the basis of rase, color, religionand national origin.
Plaintiff also sues Defendant InternatioBabtherhood of Teamsters Local 618 (“IBT”)
for discriminating against him, based on hiseracolor, religion, and national origin, by
failing adequately to represent him in hispdite against GoJet. For the reasons stated
below, Plaintiff's motion for leave to amé will be granted. However, the Court will
sua sponte dismiss Count Il of Plaffis First Amended Complaint.

BACKGROUND

Plaintiff filed this action on March 19, 28, asserting claims for discrimination by
both Defendants based on hiseacolor, religion, and natioharigin under Title VII of

the Civil Rights Act of 196442 U.S.C. 882000e, et segnd the Missouri Human Rights
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Act (“MHRA”), Mo. Rev. Stat. 88 213.010, seqg. Plaintiff alleges that he was
employed by GoJet as a giloom November 2007 until @Qaber 2012, when he was
terminated following an alteation with another GoJet employee who allegedly mocked
Plaintiff's Arabic languagand accent, as well asstglothing and sexuality.

On November 5, 2014, GdJded a motion to dismissn which it argued that
Plaintiff's MHRA claim against it was timbarred because it was not filed within 90
days of the Missouri Commission on HumagRs (“MCHR”) issuing its right-to-sue
letter, as required by the MHR/ASeeMo. Rev. Stat. § 213.111.1n its motion, GoJet
also argued that Plaintiff's race and colasaldimination claims made against it should be
dismissed because Plaintiff fadléo exhaust his administragivemedies for those claims,
in that he failed to checkéhboxes for race and color digaination in his administrative
charges with the MCHR and the E¢&mployment Opportunity Commission
(“EEOC").

In response to that motioR)aintiff conceded thdtis MHRA claim was untimely
but argued that equitable tolling shoulgppbecause he was confused as to the
applicable deadline by widh to file his suit. (Doc. No. 4at 3.) He also argued that he
adequately exhausted his racel @olor discrimination claimsln their briefs, both GoJet
and Plaintiff attached copies of the MCHIRd EEOC charges and right-to-sue letters,
and the Court considered these matsrin ruling on GoJet’s motiorSeeDoc. No. 47 at
2n.l.

In its Order dated March 11, 2015, theu@igyranted GoJet’'s motion with respect

to the MHRA claim, dismissing it as time-badrend rejected Plaintiff's equitable tolling
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argument. (Doc. No. 47.) The Court reasd that both the MHRA and the MCHR
right-to-sue letter clearly setrib the 90-day timeline, and thRtaintiff's pro se status
did not excuse him from complyingith the statutory deadlindd. at 7. However, the
Court denied GoJet’s motion with respaxthe exhaustion of race and color
discrimination claims. The Court found thatlight of the totality of Plaintiff's factual
allegations, the fact that Plaintiff diibt check the boxder race and color
discrimination in his EEOC charge was datpositive. Because a claim of race and
color discrimination could reasonably begegted to grow out of Plaintiff's EEOC
charge, the Court denied G@demotion to dismiss for Platiff's alleged failure to
exhaust his race and color discmation claims against GoJdd. at 10-11.

Plaintiff now moves to amend his complaint in order to add counts for race
discrimination against both Defendants, purdua 42 U.S.C. 8 1®1. Plaintiff argues
that his motion for leave to @and is timely, having beeildd over two weeks before the
case management order’s deadline for amentierpleadings, and that the amendment
will add claims of which Plaintiff, initially py se, was unaware at the time he filed the
original complaint. Plaintifasserts that the amendment &iBo correct deficiencies in
the current complaint tolarify the existing claims against Defendants. As such, Plaintiff
contends that his motion is made in good faitld will not unduly prejudice Defendants.

Plaintiff's proposed amended complaifeges that he was terminated for an
incident in which his co-pilotnocked Plaintiff’'s Arabic langage and accent, saying “[i]s
that how you speak? Is that athArab people say?” (Doblo. 48-1 at 4.) The proposed

amended complaint also refeosthe administrative chargasd right-to-sue letters as
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exhibits to the pleading. &htiff does not attach the admmstrative charges and right-to-
sue letters to his motion foedve to amend, but as stasdabve, these documents were
submitted to the Court in coaation with GoJet’s earlidiled motion to dismiss.
Plaintiff's MCHR charge alleges that whidaintiff was purportedly terminated for
pushing an employee, GoJet failed to sinyléerminate a “Caucasian employee of
American origin who was arrested for gielly harassing and chasing a female to her
house.” (Doc. No. 25-1 at 3Rlaintiff thus alleges thdtis “race, religion, color, and
national origin was a contributgrfactor in Defendants’ disienination against Plaintiff,”
in violation of § 1981. (Doc. No. 48-1 at 12-13.)

In response to Plaintiff's motion fordee to amend, GoJet argues that § 1981 does
not support claims of discrimation based on national origan religion, and that while
race discrimination claims are cognizablel@n8 1981, Plaintiff does not plead the
necessary facts in supportsafch a claim. GodJet argues that the proposed amended
complaint alleges only that Plaintiff “is tianian (a national origin) and Muslim (a
religion),” both of which are distinct fromsserting that he is part of, and was
discriminated based doseing, a protected racial minoritfDoc. No. 52 at 1.) Finally,
GoJet argues that Plaintiff has not plealtthis race was the “motivating factor” in
GoJet’s decision to terminate him, as is reektb prove discriminteon in violation of §
1981. Id. at 2. For these reasons, GoJet cldimas Plaintiffsamendment would be
futile and that the Court should deny Rt#df’'s motion for leave to amend.

IBT did not file a brief in opposition tBlaintiff's motion forleave to amend, and

the time to do so has passed.



DISCUSSION

Federal Rule of Civil Procedure 15 allowparty to “amend its pleading only with
the opposing party’s written consent or the tedeave.” Fed. R. Civ. P. 15(a)(2). The
“court should freely give leave when justice so requiréd.” Though leave to amend
should generally be freely granted, it stlibbé denied when ¢hamendment would be
futile. See Moses.com Sec., Inc. vimpoehensive Software Sys., |06 F.3d 1052,
1065 (8th Cir. 2005).

“In the context of a motion to ameritytility’ means the inabity to withstand a
motion to dismiss for failuréo state a claim under Federal Rule of Civil Procedure
12(b)(6).” Halsne v. Avera HealtiNo. 12—cv-2409 (SRN/JJ&013 WL 3088588, at
*5 (D. Minn. June 18, 2013) (citingornelia I. Crowell GST Tust v. Possis Med., Inc.
519 F.3d 778, 782 (8th Cir. 2008)). Irder to withstand a Rule 12(b)(6) motion, a
complaint must contain sufficient factual neattwhich, if accepted as true, states “a
claim to relief that is plausible on its faceXshcroft v. Igbal556 U.S. 662, 678 (2009)
(citation omitted). “On a motion to dismisscourt must primarily consider the
allegations contained in the complairdthaugh matters of puic and administrative
record referenced in éhcomplaint may also be taken into accouméerbrook Pavilion,
LLC v. Shalala235 F.3d 1100, 1102t#8Cir. 2000). Courts have considered both
EEOC and MCHR charges as parts of thelipiand administrative record that may be
taken into account on a rtman on the pleadingsSee Faibisch v. Univ. of Minr804
F.3d 797, 802 (8th €i2002) (finding that motion fgudgment on the pleadings was not

converted to summary judgmedmnt attachment of a copy ttie EEOC charge, which was
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part of public record)..ewey v. Vi-Jon, IncNo. 4:11CV1341 JAR2012 WL 1859031,
at *4 n.6 (E.D. Mo. May 222012) (considering the pldifif's MCHR charge when
deciding a motion to dismiss, @vthough the charge was not attached to the complaint).

Claimsunder 8 1981

To establish a prima facie claim of ralodliscrimination unde§ 1981, Plaintiff
must show that: 1) he is a member of @abminority, (2) the diendant intended to
discriminate against him on the basis aeaand (3) the disenination concerned an
area enumerated by the statuBz=e Williams v. Lindenwood Uni288 F.3d 349, 355
(8th Cir. 2002)see also Goodman v. Lukens Stee| €82 U.S. 656, 669 (1987)

(holding that a union’s failure to press@mployee’s grievance, based on the employee’s
race, violates Title VIl and 8§ 1985uperseded by stawibn other ground28 U.S.C. §
1658. When the discriminationlages to a discharge, Plaintiffust show that: (1) he is a
member of the statutory protected clas¥h@was qualified for the position in question;
(3) he was discharged; and (4) that thewnstances surrounding his discharge create an
inference of unlawful discriminationSee Berg v. Brugd.12 F.3d 322, 327 (8th Cir.
1997).

GoJet does not dispute that Plaintiff lsaequately pled that he was qualified for
his position as pilot and that he was disckdrgTherefore, the remaining questions are
whether Plaintiff has pled suffient facts plausibly to demonate that he is a member of
a protected class and that the circumstasaa®unding his discharge raised an inference
of unlawful discrimination. GoJet is corragbit Plaintiff's assertion that he is a

Jordanian Muslim only speaks his religion and national igiin, neither of which are
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bases for a discrimination claim under 8§ 19&ke Saint Francis Coll. v. Al-Khazraji

481 U.S. 604, 613 (BY) (holding that for a plaintiffo state a claim under § 1981, he
had to show that “he was subjected to intardl discrimination based on the fact that he
was born an Arab, rather tharledg on the place or nation ofdhorigin, or his religion.”).
However, this fact alone is not dispositivis is discussed above, Plaintiff has also
alleged that during the dismythis clothing and Arabic accent were mocked, and the
individual doing so specifically identified &htiff as an Arab when he did so.
Furthermore, in his MCHR charge, whiclet@ourt considers as part of Plaintiff's
proposed pleading in light of iteference as an exhibit therétBlaintiff asserts that
GoJet failed to terminate a Cauieasmale for similar offenses.

As the Court has previously held, theflegations, when taken together and read
liberally as is proper in determining theility of an amendment, at least raise an
inference that some form of racesclimination was potentially at playgee Saint
Francis Coll, 481 U.S. at 613 (holding that a claghracial discrimination pursuant to
42 U.S.C. § 1981 could be based on a shgwhat discrimination resulted from Arab
ethnicity); Mannat v. Bank of America, NA39 F.3d 792, 798 (9th Cir. 2003) (finding
that a factual dispute as to whether co-woskmitated and mocketthe plaintiff's ethnic
characteristics was sufficient state a claim under § 1980Qhane v. Westl48 F.3d
979, 981 n.2 (8th Cir. 1998) (concluditigat an Iranian plaintiff's claims of
discrimination based updroth national origin and racewld, for purposes of a summary

judgment analysis, be treatedessentially the same claintyzoukwu v. Metro.

! The Court will direct Plaintiff to fileall exhibits to his amended complaint.
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Washington Council of Goy'27 F. Supp. 3d 62, 67 (D.D.€014) (holding that a
Nigerian plaintiff who compad her treatment to that G&hite employees” stated a
claim, because “some overlaptween claims based on natiboagin and claims based
on [race] . . . does not disqualify a Plainfitim going forward undeSection 1981.").
Given these allegations, the Court is not pregdo say that Plaintiff's claims under 8
1981 would not survive a motion to dissipursuant to Rule {{¥(6). Therefore,
GoJet’s motion to deny Plaiffts proposed amendment adife will be denied. Whether
Plaintiff can offer sufficienevidence to prove that he svaubjected to intentional
discrimination based on the fact that h&iab, as required for a § 1981 claim, may be
determined at a later stage.

Claim under the MHRA

Upon review of Plaintiff's proposesimended complaint, the Court notes that
Count Ill purports to state a claim againstIBnder the MHRA. Although IBT has filed
neither an opposition brief #laintiff's motion to amendor a motion to dismiss this
claim against it, the Court nonetheless ndies, as it has already held, the MHRA
contains a statute of limitations, which gsvan individual 90 days from the time the
MCHR issues a right-to-sue letter to filéagavsuit raising claims under the statutee
Mo. Rev. Stat. § 213.111.1Plaintiff has previously admittethat he failed to file his
MHRA claim within this statutory period(Doc. No. 40 at 2-3.) In its Order dated
March 11, 2015, the Court rejected Pldfigiequitable tolling argument and found that
his MHRA claim against GoJet was untimely.

As Plaintiffs MHRA claim against IBBtems from the same MCHR charge, it is
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apparent that it too is time-barrédlherefore, the Courtiwdismiss Plaintiffs MHRA
claim against IBT for failte to state a claimSee Smith v. Boy@845 F.2d 1041, 1042-43
(8th Cir. 1991) (“a district court has the peawo sua sponte stniss a complaint for
failure to state a claim”) (citation omittedgmith v. SlayNo. 4:14CVv1373 CDP, 2015
WL 1955018, at *3 (E.DMo. Apr. 29, 2015) (samelBaker v. Nenemarmo.
4:14CV3051, 2015 WIZ57295, at *1 (D. Neb. Feb. 23)15) (“[a] court may sua sponte
dismiss a complaint, before ser@, when an affirmative dafee, such as the statute of
limitations, is obvious from theomplaint”) (citation omitted)y/Vong v. Bann-Cor

Mortg., 918 F. Supp. 2d 941, 051 (W.D. Mo. 2013) (dimissing certain of the
plaintiff’'s claims sua sponteecause the statute of limitatis on the claims had expired
prior to the filing of the lawsuit).

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Plaintiff Alaa Almoghabi’s motion for leave to
file an amended complaint GRANTED. (Doc. No. 48.) The Clerk of Court shall
detach Doc. No. 48-1 amtbcket it as Plaintiff's First Amended Complaint.

IT ISFURTHER ORDERED that Plaintiff shall file the exhibits referenced in
his First Amended Complaint sepatgteith the Court no later thaseven (7) days from

the date of this Order.

2 IBT’s answer to the origad complaint contains an affirmative defense stating that

“Plaintiff's claims are barred bthe applicable statute of limttans.” (Doc. No. 26 at 8.)
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IT ISFURTHER ORDERED that Count Ill of Plaintiff's First Amended

Complaint isDISMISSED.

AUDREY G. FLEISSIG ~J
UNITED STATES DISTRICT JUDGE

Dated this 8 day of May, 2015.
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