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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MELVYN L. LEFKOWITZ, )
Plaintiff, ))
V. )) Case No. 4:14-CV-554 NAB
VALOBRA OF TEXAS, ))
Defendant. : )

MEMORANDUM AND ORDER

This matter is before the Court defendant Valobra of Texas, LLC'§“Valobra”)
Motion to Dismiss for Lack ofPersonal Jurisdiction, or in thilternative, Transfer Venue.
[Doc. 9.] Plaintiff Melvyn L. Lefkowitz opposegalobra’s motion. [Docl4.] Valobra filed a
Reply Memorandum in Support of its Motion tosiiss or Transfer VenugDoc. 15.] Based
on the following, the Court will deny ValobraMotion to Dismiss wihout prejudice and grant
its alternative Motion to Transfer Venue.

l. Background

Lefkowitz filed this action aginst Valobra for breach of coatt. Lefkowitz offers the
following facts in opposition to the Motion to Disssi Valobra, through its agent, third-party
John A. Evatz (“Evatz”), negotiated an agreetrtersell Lefkowitz a ring worth $86,900. (Pet.
19 7,11, 16-18, 36.) In violation of the agreemé&falobra failed to pyperly size and set the
ring after two failed attempts. €P 11 37-38.) After the failedtampts, Valobra, through Evatz,
agreed to accept the return of theg and refund the purchaseq&ipaid by Plainti. (Pet. { 38,

Lefkowitz Decl. 11 10-11.) On October 25, 201&fkowitz received a letter from Franco

! For ease of reference, the Court will refer to Defehtfafobra of Texas and Mr. Franco Valobra, the sole
member of Valobra, as Valobra.
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Valobra stating that Valobra was in possessiothefring and refused to refund any money to
Lefkowitz. (Pet. 11 3944 Lefkowitz Decl. § 13.)

Evatz avers to the following facts for consateyn. Evatz is an amt for jewelers with
the title of Global Luxury Ambassador. (Evated) Y 1.) Valobra “expressly authorized and
directed [him] to take the rings to St. LouMjssouri to present them to Mr. Lefkowitz, as a
potential purchaser of the rings.” (Evatz Deftl4.) Valobra gave him the ring at issue and
certain prices to offer Lefkowitz for the “exg®ss purpose of the negaians and presentation
that were to take place with Mr. Lefkowitz in. &fouis, Missouri.” (Evatz Decl. {5.) Evatz
came to St. Louis and presented the Valobra jgvtelt.efkowitz who acceptethe ring at issue.
(Evatz Decl. 16.) Then, theng was returned to Valobra to be re-sized and reset to fit
Lefkowitz’'s wife’s finger. (Evatz Decl. ). Evatz was in constant communication with
Valobra through Beatrice Bornibus, Managingrdator of Valobra inHouston and with
Lefkowitz through his secretary, Nancy Swobod&vatz Decl. § 8.) Bornibus and Swoboda
“arranged the various deliveries and pick-ups of the ring over the multiple times the ring was re-
sized and reset.” (Evatz Decl. 19.) Valobra iremkpayment for the ring at issue and paid him
a commission for the services providedvalobra. (Evatz Decl. § 9.)

Valobra’s owner, Franco Valobra avers thatishthe sole membaf Valobra. (Valobra
Decl. 1.) Valobra's declaiah presents the following facts for purposes of the motion to
dismiss. Evatz was not an employee, agent, mesentative of Valobra at the time of the sale
of the ring and had no authority to bind Valolmanegotiate the terms of the agreement with
Lefkowitz. (Valobra Decl.  5-Y. The sale of the ring \gainitiated by Evatz and Evatz
negotiated the sale of the ring on behalf of logfkz with Valobra in Huston, Texas. (Valobra

Decl. 115, 8.) At Evatz’s regsie Valobra sized the ring atsue in Houston, Texas and Evatz



picked the ring up from Valobra in Houston, Tex&galobra Decl. 11 9-10.) Evatz attempted to
improperly return the ring to Valobra inodston, Texas by leaving the ring in a bag on
Valobra’s counter, but Vabra did not accept retuof the ring. (Valobrdecl. § 11.) Valobra
has had no contact with Missowther than to sell the ring to Lefkowitz and the sale was
negotiated in Texas with Evatz on behalf ofdosvitz. (Valobra Decl. § 13.) No employee or
representative of Valobra haseeween to Missouri in conneatiawith the sale of the ring to
Plaintiff. (Valobra Decl. § 13.)Valobra has never conducted imgss in Missouri. (Valobra
Decl. 1 14.) Valobra is a Texas limited ligtlyi company and does not have any offices or
branches in Missouri. (Valobra Decl. 1 13.) Malobra employee or representative has ever
spoken in person or by phoneroet with Lefkowitz or his spoes (Valobra Decl. 1 14, 16.)
Valobra does not have any place of business inddissand is not registered or licensed to do
business in Missouri. (Valobra Blef 17.) Valobra does not haaeegistered agent for service
of process in Missouri. (Vabra Decl. § 17.) Valobra does rpgty taxes in Missouri and does
not own, lease, or possess any @apersonal propertin Missouri. (Valoba Decl. 1 18-19.)
Missouri cannot make purchasesrr Valobra’s website, becauiee website has been inactive
for approximately a year and a half. (Valolwacl. § 20.) Valobra has never advertised or
promoted its business in Mmgri. (Valobra Decl. 1 21.)

Based on the Petition and the dealtions, it appears that thespluted transaction at issue
in this suit was Evatz’s representation to loefiitz that Valobra would accept return of the ring

and refund the $86,900 purchase price of the ring.



Il. Motion to Dismiss for Lack of Personal Jurisdiction

A. Standard of Review

“To survive a motion to dismiss for lack p&rsonal jurisdiction, a person must make a
prima facie showing that personal jurisdicti exists, which is accomplished by pleading
sufficient facts to support a reasble inference that the defendaah be subject to jurisdiction
within the state.”K-V Pharmaceutical Co. v. J. Uriach & CIA, S.A848 F.3d 588, 591-92 {8
Cir. 2011) (internal citations atted). “Although the evidentiary showing required at the prima
facie stage is minimal, the showing must teeted, not by the plesd)s alone, but by the
affidavits and exhibits supporting or opposing the motioK-V Pharmaceutical648 F.3d at
592 (internal citations omitted). The Court mugwithe evidence in the light most favorable to
the plaintiff and resolve all factual conflicts its favor in deciding whéer the plaintiff made
the requisite showingld. “Nevertheless, the party seeking to establish the court’s in personam
jurisdiction carries the burdeof proof, and the burden does not shift to the party challenging
jurisdiction. Viasystems, Inc. v. EBM-Papst St. Georgen GmbH & Co,,846 F.3d 589, 592
(8" Cir. 2011).

B. The Court cannot exercise jurisdiction under Missouri’s long arm statute

Missouri’'s long arm statute pmits personal jurisdiction over any person or firm who
carries out any of the following actions withiretstate: (1) transacts business; (2) makes any
contract; (3) commits a tortiowct; (4) owns, uses, or possessag l@al estate; (5) insures any
person, property or risk; and (6) engages insexyual intercourse with éhmother of a child on
or near the probable period of conceptiollo. Rev. Stat. § 506.500(1). “These individual

categories are construed broadly, such that ifendant commits one of the acts specified in the



long-arm statute, the statute wile interpreted to provide fgurisdiction, within the specific
categories enumerated in the statute, to the full extent permitted by the Due Process clause.”
Viasystems646 F.3d at 593 (internal citations omitted).

“Personal jurisdiction over a defendant représehe power of a court to enter a valid
judgment imposing a personal obligationdoity in favor of the plaintiff.”1d. at 593. “Personal
jurisdiction can be specific or general.ld. Specific jurisdiction refers to jurisdiction over
causes of action arising from or related to &déant’s actions within the forum state, while
general jurisdiction refers to the power of atstto adjudicate any gse of action involving a
particular defendant, regardlessest the cause of action aroséd.

“Specific personal jurisdiction can be exsed by a federal court in a diversity suit only
if authorized by the forum state’s long-arm gtatand permitted by the Due Process Clause of
the Fourteenth Amendmentld. When evaluating personakisdiction under Mssouri law, the
district courts should first determine whatlee defendant’'s conduct iovered by Missouri’'s
long arm statute and if so, theretHistrict court evaluas whether the exesa of jurisdiction
comports with due process requireméntslyers v. Casino Queen, In&89 F.3d 904, 909 {8
Cir. 2012) (citingBryan v. Smith Interior Design Group, In810 S.W.3d 227, 231 (Mo. 2010)).
“Specific jurisdiction, unlike general jurisdictip requires that the defendant must purposely
direct its activities at residents thfe forum state and the litigationsas out of or relates to those
activities.” DeSirey v. Sandals Resorts Int’l, Ltdlo. 4:13-CV-881 RWS, 2013 WL 5945075 at

*3 (E.D. Mo. Nov. 6, 2013).

2 Neither party mentions that the Eighth Circuit has determined that the analysis of these two issues should be
separate Myers v. Casino Queen, In689 F.3d 904, 909 {8Cir. 2012) (citingBryan v. Smith Interior Design
Group, Inc, 310 S.W.3d 227, 231 (Mo. 2010)). Both parties collapse the arguments togbibkrthe Eighth

Circuit has stated is no longer valittl.



“[Gleneral jurisdiction isproperly asserted over an tenf-state corporation, under
Missouri law, when that corporah is present and conducting staigial business in Missouri.
Viasystems 646 F.3d at 595. “If a court has gengaisdiction over adefendant, it can
adjudicate any cause of actiawolving a particular defendant, regkess of where the cause of
action arose.”ld. “Like specific jurisdiction, general jurigttion can only be asserted insofar as
it is authorized by state law and permitted by the due process clddséBecause it extends to
causes of action unrelated to tthefendant’s contacts with theron state, general jurisdiction
over a defendant is subject to a higher due-process threshdld:’A court may assert general
jurisdiction over foreign corpotians only if they have del@ed continuous and systemic
general business contacts with foeum state, so as to rendeeth essentially at home in the
forum State.”Id.

First, Valobra is not present in Missoamd it does not have continuous and systemic
business contacts here to rendefat home” in Missouri. See Viasystem$46 F.3d at 595
(general jurisdiction is propsrlasserted over an out-of staterporation, under Missouri law,
when that corporation his present and conducsimgstantial business in Missouri). Therefore
general jurisdiction does nekist in this case.

Second, the Court also finds that specifigsgiction does not exist. “Determining the
propriety of jurisdictiorat a particular place always involvagplying principles of fairness and
reasonableness to a distinct set of facts, and the determination is not readily amenable to rigid
rules that can be applied acrose #ntire spectrum of casesAnderson v. Dassault Aviatipn
361 F.3d 449, 452 {8Cir. 2004). “Specific jurisdictiomay be established where the claim
‘arises out of’ or ‘relates to’ a endant’s contacts with the forum.Pangaea, Inc. v. Flying

Burrito, LLC, 647 F.3d 741, 745 {&Cir. 2011).



Essentially, Lefkowitz relies upon the actionskdfatz to establish personal jurisdiction
over Valobra. “Although a court may exercisesomal jurisdiction over a defendant through the
acts of his agency, a party who relies upon theaity of the agent has the burden of proof
regarding both the fadif the agency relationship and theope of the agent’s authorityRomak
USA, Inc. v. Rich384 F.3d 979, 985 {(8BCir. 2004). “Agency is #gal concept consisting of
three elements: (1) the agenpaewer to alter legal relationshijppgtween the principal and third
persons and himself, (2) a fidugrarelationship with respect tmatters within the scope of the
agency, and (3) the principal’s right ¢ontrol the conduadf the agent.” Karr-Bick Kitchens &
Bath, Inc. v. Gemini Coatings, In@32 S.W.2d 877, 879 (Mo. Ct. App. 1996). “Agency will
not be inferred because a party assumed it existiel.”“Express and apparent authority arise
from the acts of the principanot the alleged agent.Romack 384 F.3d at 985. “A finding of
apparent authority requires evidence that thecppal has communicated directly with the third
party or has knowingly permitted iégent to exercise authorityCentury Fin. Sev. Group, Ltd.
V. First Bank 996 S.W.2d 92, 94 (Mo. Ct. App. 1999).

The evidence before the Court, fails taabtish that Evatz was Valobra’s agent.
Lefkowitz avers that Evatz was Valobra’'s agantl Valobra avers th&ivatz was Lefkowitz’s
agent. Evatz does not aver that he is Valobra’'staperstates that he is an “agent for jewelers”
and his job requires him to “pbigh-end sellers of luxury items touch with potential buyers.”
(Evatz Decl. 11 1, 3.) Ehsellers then pay him a commissionig services. (Evatz Decl. § 3.)
A review of the party’s declarations and fRetition shows only that Evatz was an independent
broker or middleman engaged in a business, as described by himputhadtigh-end sellers in
touch with buyers. Interestingl¥svatz does not aver that Vala authorized him to accept

return of the ring and offer Liebwitz a refund, which appears to te point of contention here.



There is no disagreement that Evatz receivech@ frlom Valobra to sell to Lefkowitz. Evatz
completed that transaction. There is no evidendhe record that demonstrates that Evatz was
authorized to return the ring to Valobra for dngy other than re-sizing and resetting. Valobra’'s
actions after Lefkowitz attempteto return it for a refund Hdainto question whether Evatz
possessed authority to authorize a return and refund. When Lefkowitz attempted to return the
ring to Valobra, Valobra did not accept the ratiand sent the ring back to Lefkowitz.
(Lefkowitz Decl. 11 12-13yalobra  11.) Therefore, the Cotinds that Lekowitz has not met
his burden in proving that an agency relationship existed between Evatz and Lefkowitz or that
the scope of any agency included authorityffer a return and refund regarding the rirgee
e.g., Cato Show Printing Co., Inc. v. W. Howell L8 A.2d 947, 949 (N.Y. App. Div. 1981)
(record clear that third-partywas an independent broker ordaieman engaged in a business
where he puts together purchases of equiprfa@na profit). Therefore, the Court finds that
personal jurisdiction cannot be establishedodgh the transaction of business or making
contracts provisions of Missiri’'s long arm statuteSee Expert Advocates Selection, Int'l., v.
Proorbis No. 4:04-CV-729 SNL, 2009/L 3320744 at *3-4 (E.D. Mo. Apr. 19, 2005) (personal
jurisdiction lacking where independent contoacimade initial contact with defendant on
plaintiff's behalf and only communication tixeen parties was e-mails, faxes, telephone, and
mail).

C. Exercise of Jurisdiction WouldViolate the Due Process Clause

Even if the Court could exercise juristion under Missouri’s dng-arm statute, the
exercise of jurisdictionwould violate the due press clause of the Fourteenth Amendment.
“The Due Process Clause of the Fourteenth Almemt constrains a State’s authority to bind a

nonresident defendant to adgment of its courts.”Walden v. Fiore 134 S.Ct. 1115, 1121



(2014) *“Although a nonresident’s physical presemgthin the territorialjurisdiction of the
court is not required, the nonresitlgenerally must have ‘certain minimum contacts with it such
that the maintenance of the sdites not offend traditional notiomd fair play and substantial
justice.”™ Id. (citing International Shoe Co. v. State Wfashington, Office of Unemployment
Comp. Placement326 U.S. 310, 316 (1945)). “Theubstantial connection between the
defendant and the forum State necessary fmding of minimum contacts must come about by
an action of the defendant purposefuliyected toward the forum state Myers 689 F.3d at
911. Courts should consider the totality tbk circumstance in deciding whether personal
jurisdiction exists. Id. at 912. The Eighth Circuit uses fif@ctor test to evaluate whether a
defendant’s actions are sufficient to support perspmsdiction: (1) the nature and quality of
the contacts with the forum state; (2) the quardftthose contacts; (3) the relationship of those
contacts with the cause of actiqd) Missouri’s interest in proding a forum for its residents;
and (5) the convenience or orvenience to # parties. Meyers 689 F.3d at 911. “The first
three factors are of ‘primarymportance,” while the lastwo factors are of ‘secondary
importance’ and as such are not defi@ative of personal jurisdiction.’'DeSirey v. Sandalat

*3.

The first three factors weigh in Valobradavor. The nature, quality, and quantity of
Valobra’s contacts show that Méra has sold onemy to a resident oMissouri through an
independent third-party. Malbra’'s manager, Evatz, and kefvitz's secretary exchanged e-
mails and some telephone communications. @&lmmtacts alone are insufficient to confer
jurisdiction under the da process clauseSee Dairy Farmers of America, Inc. v. Bassett &
Walker Int'l, 702 F.3d 472, 479 {BCir. 2012) (defendant's comunications with plaintiff

insufficient to support the excise of jurisdiction)Viasystems646 F.3d 589 at 594 (scattered e-



mails, phone calls, and a wire transéémoney to plaintiff are isolatl contacts thare the sort
of random, fortuitous, and attested contacts that cannotsiily the exercise of personal
jurisdiction). Second, Valobra has not purposeisected any of itsactivities at Missouri
residents. As stated earlidrefkowitz cannot relyupon Evatz's actions testablish personal
jurisdiction. Lefkowitzhas failed to meet his burden to shihvat Evatz acted as Valobra’'s agent
and that the scope of any agenogluded authority to offer eeturn and refund regarding the
ring. The Petition itself clearlglleges that in April 2013, Evatand Lefkowitz met regarding
Lefkowitz’s interest in purchasing a diamond rifay his wife. (Pet. § 13.) Evatz agreed to
present Lefkowitz with several rings. (Petl3] Lefkowitz Decl. § 3.) Valobra had no contact
with Lefkowitz. Evatz initiated the contact withalobra and obtained ¢hring from Valobra in
Texas. (Evatz Decl. 1 5, ValabbDecl. 1 5.) Valobra and Evaimrked out the details regarding
the purchase price and sale of the ring in Texagtz brought a variety of rings, including one
from Valobra, for Lefkowitz to review. (Peff 14-15, Lefkowitz Decl.  4/alobra Decl. 1 5.)

Litigation in Missouri inconveniences Valaband litigation in Houston inconveniences
Lefkowitz. Missouri has amterest in providing a forum fats citizens, but that interest does
not overcome the insufficiency of Valobra’s consaatith Missouri. Thesfore, the Court finds
that the Court does not have personal jucitmh over Valobra under Missouri’s long-arm
statute or within the confines of the Due Process Clause.
lll.  Motion to Transfer Venue

Valobra’s alternative motion is to transfer vertaghe Southern District of Texas. “For
the convenience of the parties and witnessegheninterest of justicea district court may
transfer any civil action to any fwr district or divisin where it might have been brought or to

any district or division to which all partiesyeconsented.” 28 U.S.@.1404(a). “The court

10



may transfer a case pursuant to § 1404(a) extout personal jurisdicon over a defendant.”
Blume v. International Servs., Ind&No. 4:12-CV-165 DDN, 2012 WL 1957419 at *3 (E.D. Mo.
May 31, 2012). “The statutory langge reveals three general categoagéfacts that courts must
consider when deciding a motion to transfe(l) the convenience of the parties, (2) the
convenience of the witnesses, gl the interest of justiceTerra Intern., Inc. v. Mississippi
Chemical Corp.119 F.3d 688, 691 (8Cir. 1997). The district cotis consideration of transfer
is not limited to an exhaustive list of specifactors, but the courtshould weigh any ‘case-
specific factors’ relevant tocconvenience and fairness to telenine whether transfer is
warranted.” In re Apple, Inc.602 F.3d 909, 912 {8Cir. 2010) (citingTerra, 119 F.3d at 691).
Federal courts generally give considerable deteren a plaintiff's choice of forum and thus the
party seeking transfer typicallyears the burden of proving theatransfer is warrantedApple
602 F.3d at 913. “This ‘generapractice of according deference, however, is based on an
assumption that the plaintiff's choice will be a convenient onkel” “Unless the balance of
interests is strongly in favor of the movattie plaintiff's choice of forum should prevail.”

In consideration of convenience to the partileg,balance favors neither party as Plaintiff
is in Missouri and Defendant is in Texas. The convenience to the ses&s/ors Valobra. The
potential witnesses in the action are Lefkavand his secretary who are in Missdumd Evatz,
Valobra, and Valobra’s store manager who are in Texas. Evatz avers that it will not be
inconvenient for him to travel to Missouri and agrees to come here for any deposition and
trial. (Evatz Decl. 1 12.)t is without dispute however, thBvvatz cannot be ocopelled to testify
here either for deposition or triaBeeFed. R. Civ. P. 45(c) (a subpoena may command a person

to attend a trial, hearing, or deposition witilOO miles of where the person resides, is

3 Lefkowitz also states that Mrs. Dorothy Lefkowitz, his wife, may be a potential witness, but based upon the
parties’ pleadings it is unclear how she participated in the transactions at issue other thae lretiegolid
recipient of the ring.
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employed, or regularly transacksisiness or within the state @ade the person resides, is
employed or regularly transactsdmess). He can be compelléo appear in the Southern
District of Texas where he resides. Evatz eskhy witness in this actip because he is the one
who promised Lefkowitz that the ring could teurned for a full refund. The ring and money at
issue are currently located in Texas. E-mails exchanged among the parties and witnesses
obviously can be produced anywhere. The Coaeobgnizes that a burden will be placed upon
Lefkowitz to litigate in Texas, instdaof his chosen forum of Missouri.

In the interests of justicand judicial economy, the Cournfis that this case should not
be dismissed for lack of personal jurisdiction, banhgferred to the Southern District of Texas.
See Follette v. WaVart Stores, Ing.41 F.3d 1234, 1238 {(&Cir. 1994) (correct course of action
was for district court to either dismiss the suitvi@nt of personal jurisdiction or transfer the suit
to another jurisdiction where persal jurisdiction and venue didisg; 28 U.S.C. § 1406(a) (the
district court where a case is filed in the wrorenue shall dismiss the case, or if it is in the
interest of justice, transfer clu case to any district or divisi in which it could have been
brought). The Court does not believe that justice will be served by dismissing the action and
requiring Lefkowitz to re-file in Texas, when thase can be transferred. The Southern District
of Texas has personal jurisdictiomer Defendant and the key witsds this case, Evatz. Based
on all of the foregoing, the Court will transfer this case to the Southern District of Texas,
Houston Division pursuant to 28 U.S.C. § 1406.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s Motion t®ismiss for Lack of Personal
Jurisdiction, or in the Alternative, Transfer Venu&RANTED in part and DENIED without

prejudice in part. The motion is granted tthe extent it seeks transfer of the action to the
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United States District Court for éhSouthern District of Texaand denied withouprejudice in
all other respects. [Doc. 9.]

IT IS FURTHER ORDERED that an appropriate order of transfer will accompany this
memorandum and order.

Dated this 17th day of June, 2014.

/s/ NannetteA. Baker
NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE
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