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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ENVIROPAK CORPORATION, )
Plaintiff, ))
V. )) No. 4:14CV00754 ERW
ZENFINITY CAPITAL, LLC, i

Defendant. )

MEMORANDUM AND ORDER

This matter comes before the court on “Plaintiff’s Motion To Quash Subpoenas, Or, In
The Alternative, For Protége Order” [ECF No. 18].
I BACKGROUND

This lawsuit arises out of negotiationsteen Defendant Zenfinity Capital, LLC, and
Plaintiff EnviroPAK Corporationa manufacturer of ptective molded pulp packaging. Plaintiff
alleges it was contacted by Defendant, in May 20@8@arding a proposal to purchase Plaintiff.
Plaintiff contends, to aid irthe negotiation process, therf@s entered into a “Mutual
Confidentiality Agreement,” which prohibited Deigant’'s disclosure andse of “Confidential
Information,” including customer informatm and proprietary information. The Mutual
Confidentiality Agreement dictated neithgrarty would interfere with the employment
relationships of the other parsy'employees. Plaiftistates it rejected Defendant’'s ensuing
purchase offer in July 2013.

In April 2014, Plaintiff initiated this lawsuby filing its “Complaint” [ECF No. 1]. The
Complaint asserts two breach of contract oki(Counts | and Il), a claim for tortious

interference with a businesslagonship (Count Ill), and a viation of the Missouri Uniform
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Trade Secrets Act for misappropriation of tradeetsdiCount IV). Specifically, Plaintiff alleges
Defendant violated the Mutual ConfidentiglitAgreement by hiring Plaintiff's then-Vice
President of Manufacturing, Rodney Heenahpwas previously bound by a “Confidentiality,
Non-Disclosure, and Non-Compete rdgment” with Plaintiff. Plaatiff also alleges Heenan has
disclosed, and continues to disclose, confidgéntiformation to Defendant, including trade
secrets and customer information.

On May 22, 2014, Defendant submitted to miéfi its First set of Interrogatories and
First Requests for Production of Documenge[ ECF No. 19 at 4]. On July 10, 2014,
Defendant served two subpoenas for the priolmcof documents: one to Plaintiff's bank,
Bremen Bank, and another toaRitiff's customer, Stephendald Corporation [ECF No. 19-1
and 19-2]. The parties agreetbubpoena served upon Stephenll@ Corporation is now moot,
because Defendant has agreed to withditawithout prejudice. The subpoena served upon
Bremen Bank, however, remains at issue, andesstibject of this Motin. Exhibit A to this
subpoena makes the following demand:

Produce any and all documents, recordad things regarding EnviroPAK

Corporation . . . since January 2011, including, but not limited to, the
following:
1. ... Among other things, ¢hterm “document” refers to and includes the final

form and all drafts and revisions of any type of written or graphic matter,
original or reproduced, and all copigeereof which are different in any way
from the original, regardless ofwhether designated “confidential,”
“privileged,” or otherwise restrictedWithout limiting the generality of the
foregoing, the term “document” includdmoks, papers, letters, telegrams,
memoranda, communications, minutes, notes, E-mail, electronic mail, voice
mail, electronic bulletinboard postings, schedujetabulations, vouchers,
accounts, statements, affidavits, repor&bstracts, agreements, contracts,
diaries, calendars, plans, specifications, drawings, sketches, photostats,
photographs, charts, graphs and otkenilar objects, and any kind of
transcript, transcription orecording of any conversation, discussion or oral
presentation of any kind, and any infation stored on, and reproducible in
documentary form from a computer or other electronic, magnetic, optical or
laser based information storage deviceluding but not limited to floppy



disks, hard disks, tapes, DVD/CD, SRirives, hand-held computer devices,

or blackberry devices and any backups thereof.

Any and all account applications;

Any and all crediapplications;

Any and all loan applications;

Any other document in your possessi@garding or relating to EnviroPAK

Corporation, including, bubot limited to, any and klelectronic or other

communications sent to or recet/from EnviroPAK Corporation;

Any and all financial statements gwided by EnviroPAK Corporation to

secure financing or credit;

Any and all financial projections;

Any and all cash flow projections;

Any and all business proposals;

0 Any and all documents regarding Zenfinity Capital’s potential acquisition of

EnviroPAK corporation.

11.Any and all documents regarding gogtential acquisition of EnviroPAK.

12.Any and all documents regarding any alleged claims by EnviroPAK against
Zenfinity Capital.

13.Any and all documents used by EnviAdR Corporation to secure financing
or credit; and

14.Any and all documentation in your possession which relate in any way to
EnviroPAK Corporation’s product(s), including, but not limited to: patents,
case studies, design process, prototygpEcess, production tooling process,
and SolidWorks 3D software and CNC technology.

abrwn

o

[ECF No. 19-1 at 4-5.

Plaintiff states it communicated its concemegarding the subpoena to Defendant, but
failed to resolve the resulting dispute over the peprof said subpoengECF No. 19 at 8-9].
Plaintiff filed this pending Motion on July 22014, asking the Court tjuash the Bremen Bank
subpoena, or in the alternative, issue a protecinder requiring Defendant to direct its requests
to Plaintiff.

On September 18, 2014, the Court conducté@aing on Plaintiff's Motion to Quash
[ECF No. 30]. During the proceedings, Ptdfnaddressed the stdimg issue, arguing the
financial nature of the information requestadDefendant bestowed upd’laintiff a “personal
right” in the documents. Adddnally, Plaintiff discussed itsequest for theCourt to order

Defendant to seek the relevant information frielaintiff first. In dong so, Plaintiff emphasized



the procedural difficulties of the Bremenbpoena, contending the only way Plaintiff could
object to such third-party requests was tgto this Motion to Quash. Finally, Plaintiff
maintained its position that Defdant’s requests are overbroad.phrticular, Plaintiff noted the

broad time scope (January 2011 to the present) and argued certain product information requested
(regarding patents, prototypes;.g¢tare unrelated to the suit.

In response, Defendant arguekhintiff had failed to showndue burden, because it had
not shown specific problems caused by Defendargtjuests. Further, Defendant argued its
requests were relevant to the merits of theecand the calculation of alleged damages.
Specifically, Defendant contendddaintiff's financial representations to Bremen related to
damages, and Plaintiff’'s designation of its produictds representations to the bank related to
the trade secrets claim. Filya Defendant stated it had sal asked Plaintiff for similar
documents.

1. STANDARD

Federal Rule of Civil Procedure (FRCP) 4%l states, “A party oattorney responsible
for issuing and serving a subpoena must take reasonable stepsdtamgyasing undue burden
or expense on a person stijto the subpoena.” Fed. R. Civ.4B(d)(1). The rule goes on to
say district courts “must enforce this duty amghose an appropriate sanction . . . on a party or
attorney who fails to comply.”Id. Rule 45(d)(3)(A) requiresourts to quash or modify a
subpoena that “subjects a person to undue burdd~ed. R. Civ. P. 45(d)(3)(A)(iv). A
subsequent portion of Rule 45(dyméts district courts, in order tJo protect a person subject to
or affected by a subpoena,” to modify or quastubpoena if it requires istlosing a trade secret
or other confidential researcdgvelopment, or commercial infoation[.]” Fed. R. Civ. P.

45(d)(3)(B)(i). A “party seeking to quash a subpoena bears the burden to demonstrate that



compliance would be unreasonable or oppressivg.3. v. Corbett, 2008 WL 2095740 at *1
(E.D. Mo. May 16, 2008).

Similarly, FRCP 26(c)(1) allows parties orrpens from whom discovery is sought to
move for a protective order. @&hrule requires the moving panty certify thatthey, in good
faith, “conferred or attempted to confer with atledfected parties in aeffort to resolve the
dispute without court action.Fed. R. Civ. P. 26(c)(1). Upauch certification, and a showing
of good cause, a court may “issue an ordempitotect a party or person from annoyance,
embarrassment, oppression, or undue burden or expeite.The rule goes on to provide a
number of requirements, prohibitions, and instians the court can include in its protective
order. Fed. R. Civ. P. 26(c)(1)(A)-(H).

1. DISCUSSION

Plaintiff argues the Bremen Bank subpoehautd be quashed for two reasons. First,
Plaintiff states the subpoena violates FRAERA)(1) by requesting doments from a non-party
(Bremen) when Defendant could have requestedittituments directly from Plaintiff [ECF No.
19 at 4-5]. Second, Plaintiff argues the subpdsrfaverbroad, unduly burdensome, issued for
an improper purpose and not likely to lead @ diiscovery of admissible evidence” [ECF No. 19
at 6-8]. For reasons statetra, the Court shall grant the Mon and quash the subpoena.

A. First Requesting Documents from Plaintiff

Plaintiff states the Bremen Bank subpo&hamproper, becausBefendant could have,
but did not' request the documents directly from Ridf. Plaintiff argues this is “unduly
burdensome” and violates FRCP 45(d)(1) [EC#&. N9 at 4-5]. Defendardtates it requested

“similar information” from both Plaintiff and Brmen Bank [ECF No. 2@t 5-6] and contends,

! Plaintiff states “the majoritpf documents” requested inetfBremen Bank subpoena “were not
requested in Defendant’s discovery resfgdo Plaintiff” [ECF No. 19 at 4].
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“Rule 45 does not contain any requirement thaparty first seek documents through the
opposing party prior to issuj a subpoena to a non-party” [ECF No. 20 at 4].

FRCP 45 allows parties to serve persanth subpoenas that include a “command to
produce” documents.See Fed. R. Civ. P. 45(a)(1)(A)(ii)rad (a)(1)(D). Inaccordance with
Rule 45, “a nonparty may be compelled to proddoceuments and tangible things or to permit
an inspection.” Fed. R. Civ. P. 34(c). There is no “absolute rule providing that a party must first
seek those documents from an opposing party before seeking them from a nonfp&©.C.

v. Premier Well Services, LLC, 2011 WL 2198285 at *1 (B. Ark. June 3, 2011).

However, a court “must limit the frequency extent of discovery otherwise allowed by
[the rules] if it determines . . . the discovery sought is unreasonablylativawor duplicative, or
can be obtained from some other source that is more convenientgess burdensome, or less
expensive[.]” Fed. R. Civ. P. 26(b)(2)(C)(i) (phasis added). Districtourts in the Eighth
Circuit, on the basis of both FRCP 26(b) and 45{dye found it practical inertain situations to
require the subpoenaing partyrtmake an attempt to obtain imfoation from a party first.See,
e.g., Ingersoll v. Farmland Foods, Inc., 2011 WL 1131129 at *8 (W.D. Mo. March 28, 2011)
(finding the discovery sought from the non-paid be “overly broad and unduly burdensome”
and citing FRCP 26(b)(2)(C)(i)) (“[W]hile non-pgrtdiscovery can be undertaken, at this point
in time there is no indication thataintiffs cannot get the sanw similar information from
defendant[.]”);Am. Broad. Cos., Inc. v. Aereo, Inc., 2013 WL 5276124 at *6 (N.D. lowa Sept.
17, 2013) (emphasizing potential harm to the natyplut also mentioning CBS’ (a party’s)
equal access to the requested documents) (Qdwet reaches the saneenclusion regarding
Aereo’s request for all documents relating to CBSestment in Syncbak, and the negotiations

leading to that investment. Moreover, CBS legual access to those documents, and Aereo has



asked CBS to produce the documents in the underlying actid.8sourt v. Fairbank
Reconstruction Corp., 280 F.R.D. 462, 467 (D.S.D. 2011) (“If the party seeking the information
can easily obtain the same information withbutdening the nonparty, the court will quash the
subpoena.”) (citingcantrell v. U.S. Bioservices Corp., et al., 2009 WL 1066011 at *2 (W.D. Mo.
2009), where the court found a subpoena ttubduly burdensome” on a non-party under FRCP
45).

On this point, the Court agrees with PldintiDefendant should attempt to procure the
requested documents from Plaintiff before sep\BBniemen Bank with a subpoena. Here, there is
no indication the discoverable information toigthDefendant is entild cannot be produced by
Plaintiff. Requiring Defendant tmitially seek the information at issue from Plaintiff relieves
Bremen Bank (a non-party) from a burdensotask and provides Plaintiff with better
opportunities to object to requests for the proidncof sensitive documents. Because Defendant
can seemingly obtain the same or similar infation from Plaintiff wthout burdening Bremen
Bank, the Court will quash the Bremen subpoena.

B. | ssues of Overbreadth, Undue Burden, and Standing

Plaintiff argues the Bremen subpoena isrbk@ad and burdensome, specifically pointing
to the breadth of both the subpaé general request (“any amadl documents, records, and
things regarding EnviroPAK Corporation”) as las its “subsequent itemized requests” [ECF
No. 19 at 6F Further, Plaintiff contends the subpoen@guests are “unlikely to lead to the
discovery of any relevant information,” arguing the requested docuraemt&inrelated to the

claims set forth in Plaintiff's [Complaint] andnrelated to any viabléegal defense to such

2 Plaintiff states, “This request the very definition of unlimitedn scope as Plaintiff does not
even attempt to tailor its requests to information eitbkvant to this actioar likely to lead [to]
the discovery of relevant infmation” [ECF No. 19 at 6].
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claims” [ECF No. 19 at 7]. Plaintiff conclusiehat Defendant’s purpose in issuing the Bremen
Bank subpoena is to embarrass Plaintiff and dgmits relationship with its bank [ECF NO. 19
at 6-7].

Defendant responds Plaintiff lacks standingéek the quashing of the subpoena served
upon Bremen Bank, arguing a challenge to a subpoena on the ground of undue burden “is for the
recipient to assert” [ECF No. 20 at 4-5]Additionally, Defendant contends the requested
documents are relevant to Plaintiff's claims, in that they relate to the parties’ negotiations on the
potential acquisition of Rintiff, product information associatedth the trade secrets claim, and
the amount of damages allegeaigurred [ECF No. 20 at 6-7].

In some cases, parties lack standing tallehge subpoenas served non-parties. For
example, Defendant citédayhall v. Berman & Rabin, P.A, which states, “The Court agrees that
Defendant lacks standing to challenge thisdtiparty subpoena as burdensome or duplicative,
because Defendant has not shown that the proposed deposition is likely to elicit information
subject to a privilege or right belonging to Defendant.” 2013 WL 4496279 at *3 (E.D. Mo. Aug.
21, 2013) (emphasis added). Similarly, “a motiorguash or modify a subpoena duces tecum
may only be made by the party to whom the subpas directed except where the party seeking
to challenge the subpoena has a personal rigiprivitege with respecto the subject matter
requested in the subpoenaNational Ben. Programs, Inc. v. Express ripts, Inc., 2011 WL
6009655 at *3 (E.D. Mo. Dec. 1, 2011) (intergalotations omitted) (finding the moving party
“clearly has a ‘personal right’ twontrol the disclosure of itsrfancial and business records”).

Here, Plaintiff appears to have standtogchallenge the Bremen Bank subpoena on the
ground of undue burden. Defendant’'s subpoenaua®ntly written, ishighly intrusive into

Plaintiff's financial affairs. The subpoena requests Brenterproduce “any and all” account



applications, credit applications, financial statements provided by Plaintiff to secure financing or
credit, financial projections, cadlow projections, business propds, and documents used by
Plaintiff to secure financingr credit [ECF No. 19-1 a#-5]. In accordance with the
aforementioned case law, this Court finds the mgyarty to have a “personal right” to control
the disclosure of its financial documents. Sfpeadly, Plaintiff has apersonal right regarding
the records kept at Bremen Bank, and doesautit $tanding to make its Motion to Quash.
Regarding the merits of the motion, FRCR®6permits parties to “obtain discovery
regarding any nonprivileged matter that is relewanany party’s claim odefense[.]” Fed. R.
Civ. P. 26(b)(1). “Relevant information need rim¢ admissible at the trial if the discovery
appears reasonably calculatiedlead to the discovery of admissible evidenck! However,
“[a]ll discovery is subject to the limitations imposed by Rule 26(b)(2)8ad’ Further, “[e]ven
if relevant, discovery is ngtermitted where there is no nesdown or compliance would be
unduly burdensome, or where harm to the pefsmn whom the discovery is sought outweighs
the need of the person seeking the informatiorMiscellaneous Docket Matter No. 1 v.
Miscellaneous Docket Matter No. 2, 197 F.3d 922, 925 (8th Cir. 1999) (internal citation
omitted). “[Cloncern for the unwanted burden #trupon non-parties is a factor entitled to
special weight in evaluating thealance of competing needs.ld. at 927 (internal citation
omitted). Again, a court may quashmodify a subpoena that requires the disclosure of “a trade
secret or other confidentialsearch, development, or commeléidormation[.]” Fed. R. Civ.
P. 45(d)(3)(B)(i). Snilarly, courts must enforce a s duty to avoid imposing undue
burdens, and a court may “issue an orderptotect a party or person from annoyance,

embarrassment, oppression, or undue burden or expersd.R. Civ. P. 26(c)jland 45(d)(1).

% The Court has already discussed, in Section Rauf IIl, the discoverjimitations mandated by
Rule 26(b)(2)(C)(i).



Here, the Court finds Defendant’s subpoena requesbe in need of reform. In their
current state, certain requestghin the Bremen subpoena may r& reasonably calculated to
produce admissible evidence. For instance, shbpoena seeks documents dating back to
January 1, 2011, but the two parties did not iéigeir negotiations until May 2013. The breadth
of Defendant’s requests subsiatdés the Court’'s previously-aisssed concern with the burden
thrust upon the Bremen (a non-party). Similadych breadth creatéise danger of subjecting
Plaintiff to an undue burden if DEndant serves Plaintiff withrsilarly-phrased requests. With
the Bremen subpoena quashed, some changesnnnfoist be made if Defendant attempts to
seek further production of the rent documents from Plaintiff.

A party from whom information is sought has a responsibility to produce that
information, provided the request is not undblyrdensome. The definition of “document”
proffered by Defendant is so broad, that it wolddimpractical to exped®laintiff to respond
without producing a significant amount of infaatron which will notlead to production of
admissible evidence. Defendant must be more fipéatits requests so &tiff can take action
and produce information Defendant is entitledréaceive to pursuit its claims or defenses.
However, the Court will not pte a burden on Plaintiff to produteusands of documents that
could not lead to admissible evidence.

C. Conclusion

If Defendant intends to pursue additibnaroduction of documents from Plaintiff
regarding the information at issirethe Bremen subpoena, it mdig¢ within ten days a request
for production, the scope of which should noteed proper chronological and subject matter
boundaries. The Court emphasizes that none of theests, in their current form, are in a form

the Court will approve. The Court has reviewesth request and, in an attempt to provide
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Defendant guidance concerning acceptable scopkes suggested ciges below (with the
number preceding each requesticating the original requesioon which the revised request is
based):

6. Any and all financial statements provided EnviroPAK Corporation to any financial
institution for purposes of securing fimang or credit sice January 1, 2012.

7. Any and all financial proj¢ions prepared by EnviroPAK @aoration since January 1,
2012.

8. Any and all cash flow projéons prepared by Envirg®K Corporation since January
1, 2012.

10. List the names of officers and employed® participated in the negotiations over
the potential acquisition of EnviroPAK, arfidr each person, produce any writing, including e-
mails, if any, produced by such individual since January 1, 2012.

12. State whether Plaintiff hasade any claims against Zemfy Capital since January 1,
2012, and if so, state the specific claims made.

13. List the names of all financial institut® from which EnviroPAK Corporation has
sought financing or credit since January 1, 2012.

14. State whether EnviroPAK claims to mveor use any patents, production tooling
processes, SolidWorks 3D software, or CNEhtelogy, which EnviroPAK intended to be part
of any acquisition by Zenfinity or any other corporation or entity.

This is not to suggest Defendant is not téedi to make other guests for production of
documents.

Accordingly,

* Because of their overbreadth, the Galoes not address requests 2-5, 9, or 11.
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IT ISHEREBY ORDERED that “Plaintiff's Motion ToQuash Subpoenas, Or, In The
Alternative, For ProtectivOrder” [ECF No. 18] iSSRANTED.

Dated this_22nd Day of September, 2014.

¢. DAk 2bber—

E.RICMARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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