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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ENVIROPAK CORPORATION, )
Plaintiff, ))
V. )) No. 4:14CV00754 ERW
ZENFINITY CAPITAL, LLC, et al, §

Defendants. )

MEMORANDUM AND ORDER

This matter comes before the Court on ‘®efants Zenfinity Capital, LLC, Zenfinity
Capital Group, LLC, Footprint, LLC and Jareddinger’s Motion to Bimiss” [ECF No. 62].
. BACKGROUND

This lawsuit arises out of negotiations between Defendant Zenfinity Capital, LLC
(“Zenfinity”), and Plaintiff EnvioPAK Corporation, a manufacturef protective molded pulp
packaging. Plaintiff alleges was contacted by &Aénity, in May 2013, rgarding a proposal to
purchase Plaintiff. Plaintiff coahds, to aid in the negotiationggess, the parties entered into a
“Mutual Confidentiality Agreement” (“Zenfint Agreement”), which prohibited Zenfinity’s
disclosure and use of “Cod#ntial Information,” including customer information and
proprietary information$eeECF No. 52-1 at 11 1-6]. The Zenify Agreement dictated neither
party would interfere with the employment t@aships of the other party’'s employee&xég
ECF No. 52-1 at § 7]. Plaintiff states it regtZenfinity’s ensuing purchase offer in July 2013.

In April 2014, Plaintiff initiated this lawsuby filing its “Complaint” [ECF No. 1]. The
Complaint asserted two breach of contract claims (Counts | and Il), a claim for tortious

interference with a businesslagonship (Count Ill), and a viation of the Missouri Uniform
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Trade Secrets Act for misappropriation of tragkrrets (Count 1V). Specifically, Plaintiff
alleged Zenfinity violated the Zenfinity Agement by hiring Plaintiffs now former Vice
President of Manufacturing, Rodney Heenahpwas previously bound by a “Confidentiality,
Non-Disclosure, and Non-Compete AgreemenithwPlaintiff. The Complaint also alleged
Heenan has disclosed, and continues to disatosdidential information to Zenfinity, including
trade secrets and customer information.

In October, 2014, Plaintiff filed its “FirsAfmended Complaint” [ECF No. 41] and
“Second Amended Complaint” [ECF No. 52], which include additional claims and additional
defendants. Specifically, Plaifitnow also brings claims agnst Zenfinity Capital Group, LLC
(“Zenfinity Group”); Footprint, LLC (“Footprint”); Footprin MX S. De. R.L. de C.V.
(“Footprint MX"); and Jared Bearinger (a/k/a i&eBearinger). Countof the Second Amended
Complaint is a breach of contract claim agaibsifinity. Plaintiff alleges Zenfinity breached
the terms of the Zenfinity Agreement by: (Bpliciting for employment [Rodney] Heenan,
[William] Noble, and Josh Heenan on behalf Fedotprint and encouraging or causing [those
individuals] to leave the emplogr terminate their relationshiwith Plaintiff”; (2) “soliciting,
through its agent Josh Heenargrious employees of Plaifftion behalf of Footprint and
encouraging, through its agent Josh Heenangtleogployees to leave the employ or terminate
their relationship with Plaintiff’; and (3) ‘@ing and disclosing Plaintiff's confidential
information, including trade secrets and custorimdormation, as defined in the Zenfinity
Agreement, to other[s], including but not lietdt to Zenfinity GroupFootprint and Footprint
MX, and otherwise failing to protect and sgfiard the confidentiality of the Confidential
Information” [ECF No. 52 at {{ 86-88]. Couihtalleges “tortious interference with business

relationships and contracts” layl Defendants [ECF No. 52 at 98-102]. Specifically, Plaintiff



claims Defendants improperly terfered with various contractand “business relationships”
between Plaintiff and employees Rodney Hegfideenan”), William Noble, and Josh Heenan.
Count 1ll is a separate allegation of “tortiougerference with a cordct” against Zenfinity
Group, Footprint, Footprint MXand Bearinger [ECF No. 53t ff 103-09]. Specifically,
Plaintiff claims these four Defendants playedade in Zenfinity’'s breach of the Zenfinity
Agreement. Count IV alleges Zenfinity am@aringer violated thélissouri Uniform Trade
Secrets Act (“MUTSA") by disclosig trade secrets to Zenfinity @rp, Footprintand Footprint
MX [ECF No. 52 at {1 110-19]. Count V allegdislzefendants engaged fwivil conspiracy to
violate the Missouri Uniform TraaSecrets Act” [ECF No. 52 at {1 120-23]. Count VI alleges
all Defendants engaged in “civil cqneacy to tort[ijously interfez with contracts” [ECF No. 52
at 1Y 124-30]. Finally, Couri¥ll alleges a violation of t& Sherman Antitrust Act by all
Defendants [ECF No. 5& §{ 131-37].

On November 6, 2014, Defendants Zenfinitynfi@ty Group, Footprint, and Bearinger
filed the pending Motion to Dismiss [ECF No.]6Z5pecifically, these Defendants ask the Court
to dismiss Counts II-VII of the Second Amendednipiaint pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to statelaim upon which relief can be granted.

. STANDARD

Under FRCP 12(b)(6), a party may move tengiss a claim for “failure to state a claim
upon which relief can be granted.” Fed. R. Giv.12(b)(6). The notice pleading standard of
FRCP 8(a)(2) requires a plaintiff give “a short and plain statement showing that the pleader is
entitled to relief.” To meet this standanddato survive a Rule 12(b)(6) motion to dismiss, “a
complaint must contain sufficient factual matter, ateg@s true, to state a claim to relief that is

plausible on its face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009)n{ernal quotations and



citation omitted). “A claim hasatial plausibility when the plaiiff pleads factual content that
allows the court to draw the reasonable infeeetiat the defendant ligble for the misconduct
alleged.” Id. A court accepts “as true all of the factual allegations contained in the complaint,”
and affords the non-moving party “all reasonabiferences that cabe drawn from those
allegations” when considering a motion to dismidackson v. Nixan747 F.3d 537, 540-41 (8th
Cir. 2014) (internal quotationsd citation omitted). However,¢hCourt is “not bound to accept
as true a legal conclusion ctwd as a factual allegation.Carton v. Gen. Motor Acceptance
Corp, 611 F.3d 451, 454 (8th Cir. 2010) (internal todta omitted). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not $qbale.”
556 U.S. at 678 (internal citation omitted). Adzhally, “some factual allegations may be so
indeterminate that they require further fat®shancement in order to state a clairBraden v.
Wal-Mart Stores, In¢.588 F.3d 585, 594 (8th Cir. 2009).

A well-pleaded complaint may not be dismissed even if it appears proving the claim is
unlikely and if the chance of recovery is remotell Atlantic v. Twombly550 U.S. 544, 556
(2007). However, if a claim fails to allege oofethe elements necessary to recovery on a legal
theory, that claim must be dismissed for failtrestate a claim upon which relief can be granted.
Crest Constr. I, Inc. v. Dge660 F.3d 346, 355 (8th Cir. 2011Bare assertions constituting
merely conclusory allegations failing to establish elements necessary for recovery will not
suffice. See id. (“Plaintiffs, relying on facts not in the complaint, make bare assertions that
[defendants] were not just lenders, but owrtbest controlled the RICO enterprise . . . these
assertions are more of the same conclusory aitega. . ”). Courts must assess the plausibility
of a given claim with referenc® the plaintiff's allegations as a whole, not in terms of the

plausibility of each individual allegationZoltek Corp. v. Structural Polymer Gr592 F.3d



893, 896 n.4 (8th Cir. 2010) (internal citation omittedhis inquiry is “a context-specific task
that requires the reviewingbart to draw on its judiciaéxperience and common senségbal,
556 U.S. at 679.

1. DISCUSSION

Zenfinity, Zenfinity Group, Footprint, anddaringer (collectively;Defendants”) move
to dismiss Counts 1I-VII of Platiff's Second Amended ComplainBecause many of Plaintiffs’
allegations relate to trade secrets, and becBa$endant argues for the preemption of certain
claims related to trade secrets, the Court fivék address Count IV (MUTSA violation) before
going back to Count Il and workg through the remaining claimgor the reasons stated infra,
the Court shall grant the Motion to Dismiss, in part.

A.  CountlV (MUTSA)

In Count 1V, Plaintiff alleges the mippropriation of its trade secrets by Heenan,
Zenfinity, and Bearinger. Specifically, the Second Amended Comipkiates, “Heenan
misappropriated trade secrets acquired in the seowf his employment with Plaintiff, by
disclosing the trade secrets Zenfinity, Zenfinity Group, Beanger, Footprint, Footprint MX
and others in order to usurp thesiness of Plaintiff” [ECF Ndb2 at § 115]. Similarly, Plaintiff
alleges “Zenfinity and Bearinger misappropribtrade secrets acquired in the course of
negotiations with Plaintiff andcquired through Heenan’s misappiapon of the trade secrets
by disclosing the trade secrets to Zenfinity Grdepotprint and Footprint MX in order to usurp
the business of Plaintiff” [ECF No. 52 at  116However, the headly for Count IV clearly
states Plaintiff is bringing MUTSA clais only against Zenfinity and Bearinger.

Defendants argue Plaintiff's MISA claim should be dismissed for failure to plead “the

existence of its trade secretgtwsufficient particularity” [ECHNo. 67 at 10]. Defendants claim



an adequate pleading of a MUTSA claim regaitemore than ‘broad and general allegations
regarding misappropriation ofale secrets and confidentiafdmation™ [ECF No. 67 at 11
(citing Young Dental Manufacturing Ce. Q3 Special Products, InB91 F. Supp. 1345, 1349
(E.D. Mo. 1995)]. Stating Plaiifit has failed “to provide any deriptive information about the
methods and processes it utilizes to produs@aiods, or how its methodsd processes differ
from or [are] unknown by its competitors,” f@adants conclude, “Plaintiff's vague and
conclusory labels are insufficient to statelam under MUTSA” [ECHNo. 67 at 11-12].

Plaintiff responds by refuting Defendantsterpretation of case law and argues it has
sufficiently alleged its trade secrets in the $ecAmended Complaint bstating the following:

e “Plaintiff is a manufacturer of protectivaolded pulp packaging and utilizes various
confidential and proprietary pcesses in the manufacturiafits products” [ECF No. 52
at 1 26].

e “Plaintiff's methods and industrial processeéaitilizes to produce its goods are trade
secrets . . . in that thegerive independent economicly@ from not being generally
known to and not being readily ascertaindbjlgoroper means by others” [ECF No. 52 at
1 111].

e “Plaintiff employed significant efforts, reasable under the circumstances, to maintain
secrecy of its methods and industrial processatilizes to poduce its goods, by, among
other things, requiring employees and businggdiding Heenan and Zenfinity, to enter
into confidentiality agreemési’ [ECF No. 52 at § 114].

Much of the authority cited by Defendantstbis point involved summary judgment, and
none of the cases from within the Eighth Ciraexpressly lay out a sgific “particularity”
requirement for the pleadj stage. Indeed, iioung Dental Manufacturg Co. v. Q3 Special
Products, Ing.a case upon which Defendants rely hgavhe Court suggests it would be more
prudent to wait until the summanydgment stage to evaluate thdfisiency of the particularity

of Plaintiff's claimed trade secrets. In tlase, this Court not only mentioned the “broad and

general allegations” in the complaint, but also emphasized the plaintiff's failure to



subsequently identify trade seaeluring and following discoveryYoung Dental891 F.Supp.
at 1349-52 (“In fact, at his gesition, Dental Young's PresidenG. Richmond, could not
identify a single trade secret or piece of coafitlal information that he was aware of that
defendant Carron had taken oreds). Thus, although the Cduagrees Plaintiff's current
allegations are dangerously general, the Courtlodes Plaintiff has ndtiled to state a claim
under MUTSA for lack of particularity. Howeveif, Plaintiff fails to make more specific
identifications by the summajydgment stage, this Court will be ready to appiying Dentaht
that time. Therefore, on this issuDefendants’ Motin is denied.

B. Count Il (Tortious I nterference Regarding Heenan, Noble, and Josh Heenan)

Count Il alleges “tortious interference witlusiness relationshipand contracts” by all
Defendants [ECF No. 52 at 1 202]. Specifically, Plaintiff miees the following allegations of
“intentional interference”: (1)'‘Defendants intentionally interfered with Plaintiff's business
relationships with Heenan, Noble, and Jogteiin by soliciting for employment or retention
and/or employing or retaining Heenan, Nokded Josh Heenan” [ECF No. 52 at T 96]; (2)
“Footprint Group intentiorlly interfered with [he Heenan Agreements, Noble Agreement, and
Josh Heenan Agreement] by inquiring into Pi#fils customer information and trade secrets
from Heenan, Noble, and Josh Heenan, and utiliRiagntiff's trade secreti& an effort to usurp
Plaintiff's business in St. Louis, MissourfECF No. 52 at { 97]; and (3) “Footprint Group
intentionally interfered with [the Josh Heenmagreement] by directing Josh Heenan to induce or
attempt to induce employees of Plaintiff to gamseek employment elsiere, including with
Footprint Group” [ECF No. 52 at § 98]. Plaffhitlaims Defendants’ fitentional interference”
resulted in the following: (1) “Heenan dached the Heenan Consultant Agreement by

terminating the agreement prior to its teration date of October 31, 2013"; (2) “Heenan,



Noble, and Josh Heenan ended their busindgSomship with Plaintiff’; (3) “Heenan breached
the Heenan Agreements by disclosing Plaintiff's customer information and trade secrets to
Footprint Group”; (4) “Noble breached the Nogreement by disclosing Plaintiff's customer
information and trade secrets Emotprint Group”; and (5) “Josh Heenan breached the Josh
Heenan Agreement by disclosing Plaintiff’'s cuséormformation and trade secrets to Footprint
Group” [ECF No. 52 at § 99]. Regardingethmpropriety of the alleged *“intentional
interference,” Plaintiff makes the following arguments: (1) “Defendants’ intentional interference
with the Heenan Agreements, Noble Agreemant Josh Heenan Agreement was improper and
therefore unjustified as it was doimeorder to obtain and misammriate Plaintiff's trade secrets
and confidential customer information which HaenNoble, and Josh Heenan possessed” [ECF
No. 52 at § 100]; and (2) “Defenata’ intentional iterference with thédeenan Agreements,
Noble Agreement, and Josh Heenan Agreemeastimaroper and therefore unjustified as it was
with disregard and in breach of Paragraph Thef Zenfinity Agreement, prohibiting Zenfinity
from soliciting Plaintiff's employees or indep#ent contractors” [ECRNo. 52 at § 101].

Under Missouri law, the elemenof tortious interference with a contract or business
expectancy are: (1) a contract or valid busireggectancy; (2) the defenas knowledge of the
contract or relationship; (3) antentional interfegnce, by the defendant, inducing or causing a
breach of the contract or relationship; (4setce of justification; and (5) damage®Vash
Solutions, Inc. v. PDQ Mfg., Inc395 F.3d 888, 895 (8th Cir. 200@)ternal citation omitted).

1. Preemption Under MUTSA

Defendants argue Plaintiff’s tortious intedace claim in Count Il “is preempted to the
extent it relies upon the same allegationsfegh in its” MUTSA clam [ECF No. 67 at 7].

After citing to MUTSA and relevant case laW@efendants emphasize the factual similarities



between the allegations found in Count I¥daCount Il. Defendants conclude, “[Because]
Plaintiff seeks to support its tortious interfererat@im with facts derivative of its MUTSA
claim, these claims are preempted by MUTSA” [B&. 67 at 8]. In response, Plaintiff argues
the agreements at issue in Count Il protect “aglargnge of Plaintiff's confidential information
than does MUTSA,” and, thus, are noé@mpted by MUTSA [ECF No. 70 at 8].

MUTSA “displace[s] conflicting tort, restitidnary, and other laws . . . providing civil
remedies for misappropriation of a trade secréld. Rev. Stat. 8§ 417.463.1. Federal courts in
Missouri have interpreted thisquision to preempt “civil claim[sihat are derivative of a claim
of misappropriation ofrade secrets[.]’Bancorp Servs., L.L.C. v. Hartford Life Ins. Cblo.
4:00CV70 CEJ, 2002 WL 32727076, at *4 (E.DoMreb. 25, 2002). Conon-law claims are
preempted as derivative “if they are basedfacts related to the m@appropriation of trade
secrets claim.” Reliant Care Mgmt., Co. v. Health SyNo. 4:10CVv38 CDP, 2011 U.S. Dist.
LEXIS 105613, at *3-4 (E.DMo. Sept. 19, 2011) (citin§ecure Energy, Inc. v. Coal Synthetics,
LLC, No. 4:09CVv1719 JCH, 2@ WL 1691454 (E.D. Mo. April 27, 2010) (finding the
plaintiff's tortious interference claim, whichlleged the intentionamisappropriation of the
plaintiff's business information for the benedit the defendant, to be preempted by MUTSA);
Bancorp Servs., L.L.C2002 WL 32727076, at *4; andallmark Cards v. Monitor Clipper
Partners 757 F.Supp.2d 904, 917 (W.D. Mo. 2010)). Thiecludes plaintiffs from merely
restating their trade secret clairas separate tort claims, amddetermining whether to find a
claim preempted under MUTSA, courts must “ldeéyond the label of the claims to the facts
being asserted in support of the claimSécure Energy, Inc2010 WL 1691454, at *1 (internal
guotations omitted). However, “[flor preemptidm be triggered, the property that has been

stolen/misappropriated must be trade secret: otherwiséhe Trade Secret Act has no



application.” Hallmark Cards 757 F.Supp.2d at 917. Put another way, MUTSA will not
preempt a claim if the information at issue doesriset to the level of a statutorily-defined trade
secret.ld. Under MUTSA, a trade secret is defined as:

[llnformation, including but not limitedo, technical or nontechnical data, a

formula, pattern, compilation, progrardevice method, technique, or process,

Eg?t.Derives independent economic value, actual or potential, from not being

generally known to, and not being readalscertainable by proper means by other

persons who can obtain economic valuarfrits disclosure or use; and

(b)'ls 'thge subject of efforts thateareasonable under the circumstances to

maintain its secrecy.
Mo. Rev. Stat. § 417.453(4).

The Court finds a certain degree of preemptamhe appropriate for Count Il. In support
of its tortious interference claim in Count Rlaintiff relies partially on alleged “inquiries into”
and “disclosure of” “trade secrets” [ECF No. &1 97, 99]. Furthethe misappropriations
relevant to both Count IV and Count Il sterarfr the same alleged scheme. Plaintiff's MUTSA
claim (Count IV) involves the receipt of tradsecrets by Zenfinity and Bearinger, through
Heenan’s misappropriation of theosrade secrets, followed by the misappropriation of the same
trade secrets by Zenfinity and Beyer through their disclosure tfe trade secrets to Zenfinity
Group, Footprint, and Footprint MPECF No. 52 at § 116]. Similly, portions of Count I, as
well as introductory paragraphsorporated by reference into tlwatunt, allege the disclosure of
trade secrets by Heenan, Noble, and Josh Hetendanfinity, Bearinge Footprint Group, and
“Defendants” generally [ECF No. 52 at 8, 71-73, 79, 80, 82, 97, 99]. A holistic view of the
Second Amended Complaint reveals an allegedsima scheme amongst Heenan, Noble, Josh

Heenan, and Defendants involving the disclosame utilization of Plaitiff's trade secrets,

“customer information” [ECF No. 52 at 11 A&, 99], “confidential information” [ECF No. 52
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at 11 68, 72, 73, 79, 882], and “confidential busess information” [EF No. 52 at { 71i.
Clearly, at least part of Plaiffts tortious interference claim iG@ount Il is factually derivative of
the MUTSA claim in Count IV. Thus, to thextent Count Il relies on or is based on the
misappropriation of trade secre®punt Il is preempted by MUTSA.

However, as discussed abdv@laintiff has not clearly ospecifically described the
information it believes to constitute trade secrdtsrther, it is unclear at this time whether the
type of information Plaintiff describes as “coister information” [ECF No. 52 at 11 79, 97, 99],
“confidential information” [ECF No. 52 at 148, 72, 73, 79, 80, 82], or éafidential business
information” [ECF No. 52 at | 71] constitutes trade setretsler MUTSA. As a practical
matter, until this Court is able to make a deti@ation as to whether the information to which
Plaintiff alludes qualifies as a trade secret, @mairt cannot rule on the precise extent to which
Count Il is preempted. At the meleast, Plaintiff may not usthe term “trade secret[s]” in
reference to or in support d@ount II. Further, if, in thefuture, this Court finds certain
information to constitute a tradsecret under MUTSA, in support@bunt IV or otherwise, such
information may not be used or referenced tonfany type of basis or support for the tortious
interference claim found in Count Il. Therefore, on this issue and to this extent, Defendants’
Motion is granted.

2. Improper Inducement/M eans

Defendants claim Plaintiff anot alleged Defendantsvfongfully induced” or used

! The allegations containing these phrases eityear directly within Gunt Il or appear earlier
in the Second Amended Complaint but were ipocated by referencetm Count Il [ECF No.
52 at 1 92], meaning any of those allegationsabel cited by Plaintifin support of Count II.

% See supraPart lIl., Section A.

3 Cases interpreting MUTSA clearly show cusesninformation may be found to constitute a
trade secret.See Synergetics, Inc. v. Hyrgtr7 F.3d 949 (8th Cir. 2007¢onseco Finance
Servicing Corp. v. North American Mortgage C881 F.3d 811 (8Cir. 2004);Brown v. Rollet
Bros. Trucking Co., In¢291 S.W.3d 766 (Mo. App. E.D. 2009).
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“improper meanso induce” Heenan, Josh Heenan, or Nablengage in the breaches at issue in
Count Il [ECF No. 67 at 6-7 (emphasis added}ated another way, Bandants are contending
Plaintiff has failed to sufficiently allege the “sdnce of justificationelement for Count l1$ee
ECF No. 72 at 5]. In responsilaintiffs emphasizes the all@tions of impropriety found in
Paragraphs 100 and 101 of the Second Amendadbamt, and insists the alleged connection
between Zenfinity’'s and the oth®efendants’ allege actions in the igoposed solicitation of
Plaintiffs employees is enough to constitute “moyper means” [ECF No. 70 at 6-7]. Plaintiff
states, “That Zenfinity Capital, LLC was prohdud from soliciting Heenan, Josh Heenan, and
Noble for employment on behalf of itself or théa@t Defendants, and that Defendants’ acts were
done in conjunction with such Igotations, is enough, imnd of itself, to constitute improper
means. Such allegations throughout them@laint are sufficient to plead absence of
justification” [ECF No. 70 at 7 (citindgenvirotech, Inc. v. Thomag59 S.W.3d 577, 590 (Mo.
App. E.D. 2008)].

In actions for tortious interference, “[i]f the defendant has a legitimate interest, economic
or otherwise, in the contract or expectancy sought to be protectedhéhphaintiff must show
that the defendant employed improper meanseeking to further only his own interests.”
Nazeri v. Missouri Valley College860 S.W.2d 303, 317 (Mo. bari®93) (internal citation
omitted). “Courts sinc@lazerihave interpreted that case to mean that plaintiffs must allege and
provide in all tortious interference caseattthe defendant employed improper mearSlinch
v. Heartland Health 187 S.W.3d 10, 16 (MoApp. W.D. 2006) (citingCarter v. St. John’s
Regional Medical Centei88 S.W.3d 1, 14 (Mo. App. S.D. 2002)). “Improper means” can be

“any independently wrongful act,including “fraud, deceit, coeion,” “threats, violence,

trespass, defamation, misrepreséioh of fact, restraint of @ade, or any other wrongful act
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recognized by statute or the common lawCentral Trust and Inv. Co. v. SignalPoint Asset
ManagementLLC, 422 S.W.3d 312, 324 (Mo. Bar2014) (internal citation omittedClinch,
187 S.W.3d at 165tehno v. Sprint Spectrum, L.B86 S.W.3d 247, 252 (Mo. banc 2006).

Here, Plaintiff has failed to sufficiently afle “improper means.” Because the Court will
not allow Plaintiff to support thisortious interferece claim with allegatins relating to trade
secrets, the only remaining alleged improprietgarding Count Il proffered by Plaintiff is: (1)
Defendants’ intentional interfence was “improper and therefore unjustified as it was done in
order to obtain . . . Plaintif§’ . . . confidential customer infoation” [ECF No. 52 at § 108]and
(2) Defendants’ intentional interference was “noyper and therefore unjiifsed as it was with
disregard and in breach of Paragraph 7 ofaéefinity Agreement, prohibiting Zenfinity from
soliciting Plaintiff's employeesr independent contractorf2CF No. 52 at { 101].

As to Paragraph 100, Defendants’ allegedamiiig or using of “confidential customer
information” may only be referenced in this wiyhe information turns out to not constitute a
trade secret, meaning reference to it woutd offend MUTSA preempdin principles. Even
then, Plaintiff's allegation provideno explanation as to why or hdhe interference was itself
“improper” or was done in anttiproper” way under Missouri tortious interéeice law. Without
the trade secret aspect, Pargbrd00 essentially reads, “Defemdls tortious interference was
improper because they obtained and used sofmeur non-trade secret information.” To
sufficiently plead a tortious interference claimasgt a competitor, Plaintiff needed to allege
more specifically how or why &hactions or means were impropdihus, Paragraph 100 will not
suffice as an allegation of “improper means” for Count Il.

As to Paragraph 101, Plaiffitclaims Defendants’ interfence is improper because it

4 Such a reference to “confidential customer information” assumes the information at issue does
not constitute a trade secret.
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constituted a breach of the Zsmfy Agreement. Admittedly, as to Zenfinity alone, this
allegation provides a legal wrongdgi to serve as the basis Blaintiff's “improper means”
argument. Specifically, Zenfinity has allegetbisoken its own contract by interfering with and
inducing the breach of the Heenan and NobleeAgrents. However, the interference alleged,
i.e., inducing breaches in the Heenan and Bl@greements by soliciting those individuals for
employment [see ECF No. 52 at § 96], is itsed threach of the contract referenced as the
“improper means.” In essence, as to ZenfinlRgragraph 101 states,e@ffinity’s breaching of
the Zenfinity Agreement (the interference)imsproper because it constituted a breach of the
Zenfinity Agreement. This argument is cailar, and Plaintiff hasfailed to provide an
independentegal wrongdoing to serve as the basig®fmpropriety allegation directed toward
Zenfinity. Further, because none of the otBefendants are partide or are bound by the
Zenfinity Agreement, the breach of the Zenfinity Agreement’s prohibitions is not a legal basis
for arguing impropriety or wrongdoing on the parttlodse other Defendants. Thus, Paragraph
101 will not suffice as an allegation of “improper means” for Count Il.

In sum, because neither of Plaintiff's ffeved allegations of impropriety suffice to
properly plead “improper means Plaintiff has failed to establish the “absence of justification”
element. Therefore, Plaintiff has failed tatst a claim against arnyefendants for “tortious
interference with businesslationships and contracts” undeou®t II. Count Il is dismissed.

In this way, DefendantdViotion is granted.

> As noted above, Plaintiff relies dnvirotech, Inc. v. Thomas argue it has sufficiently pled
improper meansJeeECF No. 70 at 7]. However, in thease, the Missouri Court of Appeals’
finding of improper means was at least partidsed on the plaintiff alleging the defendants
had interfered “in order to further a conspirdoydefraud the State dflissouri,” concluding,

“This allegation, if proven, wodl establish improper meansEnvirotech 259 S.W.3d at 591.
Plaintiff fails to acknowledge this aspect of that court’s ruling, and as discussed above, Plaintiff
has failed to make allegations of demy wrongful and improper means here.
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C. Count I11 (Tortious I nterference Regarding the Zenfinity Agreement)

Count 1l alleges “tortious interference twi a contract” against Zenfinity Group,
Footprint, Footprint MX, and Bearinger [EQRo. 52 at 1 103-09]. Specifically, Plaintiff
claims these four Defendants played a rolgenfinity’s breach of the Zenfinity Agreeméhtn
particular, Plaintiff states #se four Defendants “intentionalipterfered with the Zenfinity
Agreement by, in concert witEenfinity and others: a. Soilttng Heenan, Noble, and Josh
Heenan for employment; b. Thereafter hiringretaining Heenan and Josh Heenan; and c.
Encouraging or causing Heenan, Noble, and Jasngi, to leave the employ of Plaintiff’ [ECF
No. 52 at § 106]. Plaintiff alsalleges these four Defendants &ntionally interéred with the
Zenfinity Agreement by inquiring into Plaintiff’ customer information and trade secrets and
utilizing Plaintiff's trade secrets in an effort tsurp Plaintiff’'s business in St. Louis, Missouri”
[ECF No. 52 at 1 107]. Regarding the imprepyiof the alleged “intional interference,”
Plaintiff argues the “intentional interferencethwthe Zenfinity Agreements was improper and
therefore unjustified as it was doimeorder to obtain and misammriate Plaintiff's trade secrets
and the confidential customer information Zeitfinpossessed and toigaan unfair business
advantage over Plaintiff and @iy several of Zenfinity’s emplees” [ECF No. 52 at { 108].

1. Preemption Under MUTSA

As with Count Il, Defendants argue, “Plaintifftortious interferencelaim [in Count Ill]
is derivative of its MUTSA claim, and [is] ¢énefore preempted by MUTSAECF No. 67 at 10].
And as with Count Ill, the Cotiagrees preemption is warradt to a certain degree.

The tortious interference claim in Couht is based on Zenfinitg violation of the

Zenfinity Agreement. One such violation alledgdPlaintiff is Zenfinity’s use and disclosure of

® The alleged breaches of the Zenfinity Agreement are discussed under CeegECF No. 52
at 11 86-88].
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“Plaintiff's confidential information, includingtrade secretsand customer information, as
defined in the Zenfinity Agreement, to other[s], including but not limited to Zenfinity Group,
Footprint and Footprint MX, and le¢rwise failing to protect andfeguard the confidentiality of
the Confidential Information” [ECF No. 52 at | 83mphasis added)]. Further, as noted above,
Count Ill alleges, “Zenfinity Group, FootprinGootprint MX, and Bearinger intentionally
interfered with the Zenfinity Agreement by ingag into Plaintiff's cistomer information and
trade secretand utilizing Plaintiff's trade secrets in affort to usurp Plaintiff's business in St.
Louis, Missouri” [ECF No. 52 at | 107 (emplsasadded)]. Finally, Plaintiff claims this
intentional interference with the Zenfinity Agreem “was improper and therefore unjustified as
it was done in order to obtaend misappropriate Plaintiffgade secretand the confidential
customer information Zenfinity possessed” [EQB. 52 at § 108 (emphasis added)]. Again,
these “trade secrets” @ects of Count Il are factually deative of Count IV and based on the
same alleged massive secret-sharing scher8gecifically, both counts invoke the alleged
disclosures between Zemity and Zenfinity Group, Footprint, Footprint MX, and Bearinger.
Therefore, to the extent Coullk relies on or is based on the sappropriation of trade secrets,
Count Il is preempted by MUTSA.

However, as discussed above, Plaintiff g clearly or specifially described the
information it believes to constitute trade secrefsd again, it is uncleaat this time whether
the type of information Plaiiit describes as “customer information” [ECF No. 52 at § 107],
“confidential information” [ECF No. 52 afif 68, 72, 73, 79, 80, 82], “confidential business
information” [ECF No. 52 at { 71], or “confidgal customer information” [ECF No. 52 at |
108] constitutes trade secrets unbBdTSA. Until this Court is abléo make a determination as

to whether the information to which Plaintiff adles qualifies as a tradecret, the Court cannot
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rule on the precise extent to which Count Il isgmpted. At the very least, Plaintiff may not
use the term “trade secret[s]” in reference tmnaupport of Count Ill. Further, if, in the future,
this Court finds certain information to comgte a trade secret under MUTSA, in support of
Count IV or otherwise, such information may notused or referenced to form any type of basis
or support for the tortious interference claim foum@ount Ill. Thereforepn this issue and to
this extent, Defendants’ Motion is granted.

2. Agency Issue

Defendants cite to a Missouri state cotase, which states, “An action for inducing a
breach of contract will lie against only a thpdrty, not a party to the subject contradtvhite v.
Land Clearance for Redevelopment AuthorB¢l S.W.2d 691, 695 (Mo. App. W.D. 1992)
[ECF No. 67 at 9]. Defendantdaim Plaintiff, in the Second Amended Complaint, “treats the
Defendants as one unit, and atfgs to impute knowledge of origefendant to the remaining
Defendants” [ECF No. 72 at 8Further, Defendants argue, “Plafhdoes not allege that these
entities caused or induced Zenfinity to breaah Atgreement; rather Plaintiff seeks to establish
these entities tortiously interfered with the rAgment through its acts as Zenfinity’'s agents”
[ECF No. 67 at 9]. Defendants conclude Countrilist “fail” because the entities named in that
count “cannot tortiously interferwith the [Zenfinity] Agreement as agents of Zenfinity” [ECF
No. 67 at 9].

In response, Plaintiff argues it has meralfeged Defendants are “closely related” and
has not alleged an agency relationship amongst Zenfinitytldour Defendants named in
Count Ill. Plaintiff contend# has properly alleged Zenfinit§roup, Footprint, Footprint MX,
and Bearinger caused or induced Zenfinitybteach the Zenfinity Agreement by “acting in

concert” and “working togethérwith Zenfinity to solicit Phintiff's employees, including
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Heenan, Josh Heenan, and Noble [ECF No. 70 aeHalsdNo. 52 at 1 106].

The Court acknowledges, as pointed ouD@fendants, the Second Amended Complaint
alleges Zenfinity solicited for employment Hean&loble, and Josh Heenan “through its agent
or agents” [ECF No. 52 at § 76]. HoweveraiRtiff neither names these agents nor gives the
Court sufficient reason to assume these agaetZenfinity Group, Footpit, Footprint MX, or
Bearinger. In making reasonaligerences in favor of Plaintiff, the Court will not assume any
alleged and unnamed “agents” related to the breédte Zenfinity Agreerant were in fact any
of the Defendants named in Count Ill. Contrarypefendants’ argumer®laintiff does not fail
to allege third-party involvement in the allega@aches of the Zenfinity Agreement. Therefore,
on this issue, DefendaitMotion is denied.

3. Noble

Defendants state Plaintiff “terminated Nellithout cause effective April 9, 2013” [ECF
No. 67 at 9]. Because the Zenfinity Agreemeiat not come into existence until June 16, 2013,
Defendants argue they “could nodve tortiously interfered ith the Agreement through [any]
dealings with Noble” [ECF No. 67 at 9]. Plaintiffd not respond to this argument in its briefs.

According to the Second Amended Complaint and its attachments, Defendants’ timeline
regarding the termination of Noble and the formation of the Zenfinity Agreement is c&eect [
ECF No. 52-7 at 7; No. 52 at3D]. Because Plaintiff does nalilege the Zenfinity Agreement
prohibits the solicitation fo employment of Plaintiff'sformer employees, it was factually
impossible for any Defendants to have intexfewith the Zenfinity Agreement by inducing,
causing, or acting in concert with Zenfinity solicit Noble for employment. To the extent
Plaintiff alleges there was intentional interferemdth the Zenfinity Agreement by virtue of the

solicitation of Noble for employmenthat aspect of Count Il idismissed. Plaintiff may not
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make or reference such allegations to form any type of basis or support for the tortious
interference claim found in Couhit. On this issue, Diendants’ Motion is granted.
D. Count V (Civil Conspiracy to Violate MUTSA)

Count V of the Second Amended Complaafieges, “Defendants and Heenan entered
into an agreement, even prior to Zenfinity’s niggimons with Plaintiff, whereby they agreed to
misappropriate Plaintiff's trade secrets in violataf [MTUSA] in an effat to usurp Plaintiff's
business” [ECF No. 52 at { 121Pplaintiff further alleges, “Irfurtherance of this agreement,
Heenan disclosed Plaintiff's trade secrets tofibety and Bearinger, and Heenan, Zenfinity, and
Bearinger disclosed Plaintiff'sade secrets to Zenfinity Groupodtprint, and Footprint MX, as
more fully outlined in Count I\Vof this Second Amended Compitl [ECF No. 52 at § 122].
Defendants, again, argue Pl#inthas failed to state a clai under MUTSA. Accordingly,
Defendants contend this conspiradgim “premised on these actsist also fail” [ECF No. 67 at
13]. Plaintiff argues it has sufficiently allety¢he underlying MUTSA @im [ECF No. 70 at
13].

Although the Court disagrees wibefendants regarding thefciency of the pleadings
in Plaintif's MUTSA claim (Count IV)’ the Court does find Plaintif§’ civil conspiracy claim in
Count V to be preempted by MUTSA. Count Vcampletely factuallyderivative of Count IV
and based on the same alleged massive sd@etig scheme. Indeed, both counts allege the
disclosure of trade secrets by Heenan, Zewfirdhd Bearinger to Zenfinity Group, Footprint,
and Footprint MX for purposes of usurping Plaintiff's business [ECF No. 52 at 11 116, 121-22],
and as quoted above, Count V specifically refaes reader to the tradeecrets allegations in

Count IV. Therefore, becauseitsf derivative nature, Count ig wholly preempted by MUTSA.

’ See supraPart lIl., Section A.
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SeeSecure Energy, Inc2010 WL 1691454, at *5 (finding thevdi conspiracy claim preempted
by MUTSA because the allegations “stated nmghmore than an accusation that defendants
conspired to take [Plaintiffs’] confidentiahformation by improper means” and because the
conspiracy allegations were “a restatemenPlaintiffs’ MUTSA allegations”). Accordingly,
Count V is dismissed.

E. Count VI (Civil Conspiracy to Tortioudly I nterfere with Contracts)

In support of its second civil conspiracy akiPlaintiff states, “Defendants entered into
an agreement, even prior to Zenfinity’s negatiag with Plaintiff, whereby they agreed to
intentionally interfere with Plaintiff's businssrelationships with Eenan, Noble, and Josh
Heenan by soliciting for employment and/or eayhg Heenan, Noble, and Josh Heenan” [ECF
No. 52 at f 125]. The Second Amended Complairther states, “In addition, Defendants
agreed to intentionally interfere with theeéhan Agreements, Noble Agreement, and Josh
Heenan Agreement by inquiring into Plaintiftcenfidential information and trade secrets and
utilizing Plaintiff's trade secrets in an effort tsurp Plaintiff’'s business in St. Louis, Missouri”
[ECF No. 52 at  128]. As with Count V, Dafitants argue Plaintiff hdailed to state a claim
for the underlying tort (tortious farference) and, therefore, centl this conspiracy claim “must
also fail” [ECF No. 67 at 13].Plaintiff argues it has sufficientlglleged the underlying tortious
interference claim [EF No. 70 at 13.

Under Missouri law, “A claim of conspira@ione is not actionablabsent an underlying
tort or wrongful act.” Wiles v. Capitol Indemnity Corp280 F.3d 868, 870 (8th Cir. 2002)

(internal citation omitted). And “in the absenakesuch an underlying tort or wrongful act, a

® In its response brief, Plaiffticlaims this civil conspiracy claim relates to the Zenfinity
Agreement [ECF No. 70 at 13], but the SecondeAded Complaint clearly states Count VI is
about the Heenan and Noble Agreements [ECF No. 52 at 21].
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claim for civil conspiracy must fail."Borders v. Trinity Marine Prods., IncNo. 1:10CV00146
HEA, 2011 WL 1045560, at *4 (E.D. Mo. March7, 2011) (internal citation omitted).
“Although civil conspiracy has its own elementsttimust be proven, it is not a separate and
distinct action.” Central Trust 422 S.W.3d at 324 (internal gatibn omitted). Consequently,
“If tortious acts alleged as elements of a civihgpiracy claim fail to stata cause of action, then
the conspiracy claim fails as well.Rice v. Hodapp919 S.W.2d 240, 245 (Mo. banc 1996)
(internal citation omitted).

Here, as the basis afs civil conspiracyallegations in CountVI, Plaintiff claims
intentional interference with the Heenan, Jelgenan, and Noble Agreements [ECF No. 52 at
128], as well as with Plaintif§ business relationships witheehan, Josh Heenan, and Noble
[ECF No. 52 at 1 125]. However, the onlytious interference count in the Second Amended
Complaint relating to these agreements and o#lahips is Count Il, whit has been dismissed,
and although Count Ill, the other tortious in&ze&ince claim, has not been dismissed, it involves
only interference with the Zenfinitkgreement. Thus, Plaintiff dailed to state a claim for the
tort underlying Count VI. Therefore, Count VI is dismiss&ke Haney v. Fire Ins. Exchange
277 S.W.3d 789, 793 (Mo. App. S.D. 20@apholding the trial court’sismissal of alleged civil
conspiracy for failure to state claim) (“Plaintiffs’ underlyingclaims having failed, the civil
conspiracy claim also fails as a matter of lawOi this issue, Defendantslotion is granted.

F. Count VII (Violation of Sherman Antitrust Act)

In support of Count VII, Platiff alleges, “Defendants ospired to usurp Plaintiff's
business relationships with Heenan, Noble, arsth leenan and employ those individuals in an
effort [to] gather informatiomegarding EnviroPAK'’s trade secsednd confidential information”

[ECF No. 52 at § 132]. Plaiftiadds, “Defendants and Heen#ren conspired to utilize the
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information and knowledge gathered from Zenfinity’s employees and the negotiations with
Plaintiff in order to misappropria Plaintiff's trade secrets and confidential information” [ECF
No. 52 at { 133]. Plaintiff sta$ the “collusion” between Heam and the Defendants “was done
in an effort to usurp Plaintiff's business, amfy recruit its customer utilizing Plaintiff's
valuable trade secrets and confidential infdromg and restrain competition in the molded pulp
industry including the St. Louimarket” [ECF No. 52 at § 134] According to the Second
Amended Complaint, “Defendants have utilizéite information unfairly gathered in the
solicitation of various customers déflaintiff’ [ECF No. 52 at { 135]. Plaintiff claims this
“conspiracy was entered into by Defendants it intention of restraining competition in the
relevant market — the St. Louis market andsimall molded pulp manufacturing industry” [ECF
No. 52 at  136]. Finafl Plaintiff contends:

Defendants’ actions have damaged PlHiaind restrained competition in the St.

Louis market and the molded pulpanufacturing industry by, among other

things, unfairly reducing the value of Riaff's products and seices],] therefore

stifling innovation in thendustry and improperly utilimg Plaintiff's confidential

customer information gathered to solitibse customers|,] therefore garnering an

unfair advantage in the soliditan of those customers.
[ECF No. 52 at § 137]. Atibugh the Second Amended Complaint does not specify the exact
provision of the Sherman Act under which Plaintiff seeks relief, the Court infers, based on the
phrasing of the allegations, Plaintiff seaielief under Sectioh of the Sherman Act.

Section 1 of the Sherman Act states, “Evemtiact, combination in the form of trust or
otherwise, or conspiracy, ingteaint of trade or commerce ang the several States, or with

foreign nations, is declared to be illegall5 U.S.C. § 1. Although ik provision “could be

interpreted to proscribe all contracts,” the Supreme Court “has never taken a literal approach to

® This inference is based on Pitif's contention Defendants haveestrained competition,” as
well as other references to threstraint” of “competition” FeeECF No. 52 at 1 134, 136-37]
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[its] language.” Leegin Creative Leather Products, Inc. v. PSKS, B8l U.S. 877, 885 (2007)
(internal citations and quotations omitted) (braskatoriginal). Rather, the Supreme Court has
made clear: Section 1 “outlaw[s] onlynreasonablerestraints.” Id. (internal citation and
guotations omitted) (emphasis added). Under‘thie of reason” analysis, a party bringing a
Section 1 claim must prove: “(1) the existenceaafontract, combination[,] or conspiracy, (2)
that produced adverse anticompetitive effecithiw relevant product and geographic markets,
(3) that the objects of the conductrguant to the contract or consgmy were illegal, and (4) that
the plaintiff was injured as a proximate result of the conspiradgrhs Co. v. Faldufi974
F.Supp. 1263, 1272 (E.D. Mo. 1997) (internal citations omittdd), Hodes and Co. v. Triangle
Brass and Specialties GaNo. 79-0673-CV-W-3, 1979 WL 1804, at *3 (W.D. Mo. Oct. 11,
1979); Regional Multiple Listing Service of Minneaptnc. v. American Home Realty Network,
Inc., 960 F.Supp.2d 958, 984 (D. Minn. 2013).

Defendants argue Plaiffthas failed to sufficiently pleathe existence of a conspiracy.
Specifically, Defendants state, “Plaintiff hast presented sufficient evidence to show
Defendants had a ‘unity of purpose’ or thaerth is no possibility that Defendants’ alleged
actions were not taken independently of each other” [ECF No. 67 at 15], and Defendants claim
the facts pled by Plaintiff “are insufficient to dsliah that Defendants arelated, or that they
acted in concert” [ECF No. 67 at 16]. rkher, Defendants arguPlaintiff makes only
“conclusory allegations regarding restraint on [tbkevant] market” and has failed to sufficiently
plead “detrimental effects” on the market byking “only conclusory, b@ bones allegations

regarding public injuryy [ECF No. 67 at 17, 18]. Relatad the “market” issue, Defendants

19 Both parties recite these requirements in their briefs and reference the elements in their
arguments for and against dismissal. Thus, neggdy disputes these “rule of reason” elements
are the requirements relevant to this dismissal analysis.
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claim the Second Amended Complaint neithesvpates sufficient information about the St.
Louis market or molded pulp manufacturing istiy, nor sufficiently cotends “Defendants are
even a part of the molded pulp manufacturmdustry in any marketfECF No. 67 at 18].

In response, Plaintiff disputes Defendantehtention the pleadings must “exclude the
possibility” the “alleged co[-]Jconspirators actetependently” or witha “unity of purpose”
[ECF No. 70 at 14]. Further, Plaintiff claintshas “properly pled the elements of a cause of
action under the Sherman Anti-Trust Act” [EQ¥0. 70 at 14]. As to the combination or
conspiracy element, Plaintiff cites to Paiggrs 132 and 133 of ti&econd Amended Complaint
(see suprp[ECF No. 70 at 14-15]. As to anticomjpiee effects and the relevant markets, as
well as the “injured as a proxitgaresult” element, Plaintiffites to Paragraphs 136 and 18&g
suprg [ECF No. 70 at 15]. Finally, as to the r@gment of alleging “the objects of and conduct
pursuant to the contract or congjgy were illegal,” Plaintiff argueit has “properly alleged” this
element “throughout its Complaint” becausee tBecond Amended Complaint alleges the
relevant conduct included “breaching the Zenfilligreement, tort[ijously interfering with the
Zenfinity Agreement and Plaintiff's employmentatonships and contracts, and [violating] the
MUTSA” [ECF No. 70 at 15].

Under the “rule of reason,” plaintiffs musitege facts establighj a defendant’s “alleged
wrongful actsunreasonablyrestrained trade in a particulsector of the economy,” i.e., in the
relevant product and geographical marketsl.J. Hodes and Cp.1979 WL 1804, at *5
(emphasis in original) (internal citation omitted}J.o that point, “[s]ignificant anti-competitive
effects may include an actual iease in the price of the good onsgee, a decrease in output, or
a decline in guality.” Insignia Sys., Inc. v. Newadm. Marketing In-Store, Inc.2006 WL

1851137, at *5 (D. Minn. June 30, 2006) émial citation omitted). However:
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Where . . . an antitrust plaintiff alleg@sthing more than that a competitor in

interstate commerce has byams of unfair business pt@es deprived plaintiff

of key employees, business[,] and coefital records or information, but does

not allege any public injury resulting frothe defendant’s conduct, plaintiff must

seek relief at common law and not unffgection] 1 of the Sherman Act.

Stifel, Nicolaus & Co., Inc. v. Dain, Kalman & Quail, In678 F.2d 1256, 1261 (8th Cir. 1978).

“An antitrust complaint must allege facts frowhich it can be determined that the conduct
charged to be in violation of the antitrust laws was reasonably calculated to prejudice the public
interest by unduly restricting the frélew of interstate commerce."Quality Mercury, Inc. v.

Ford Motor Co, 542 F.2d 466, 472 (8th Cir. 1976) (imtal citation and quotations omitted).

The Court finds Plaintiff has failed toffigiently plead facts showing the unreasonable
restraint of trade in the relevamtarkets. In particular, th®@econd Amended Complaint fails to
adequately plead the existence of anticomipetieffects and public injury. Regarding
anticompetitive effects and injury, Plaintiff citesits brief to Paragraphs 136 and 137 [ECF No.
70 at 15]. In Paragraph 136, Plaintiff claim® tbonspiracy at issue “was entered into by
Defendants with the intention oéstraining competitiorin the relevant market — the St. Louis
market and the small molded pulp manufaomrindustry” [ECF No. 52 at 136 (emphasis
added)[** Again, in Paragraph 137, Plaintiff contends:

Defendants’ actions hawdamaged Plaintiff andestrained competitioin the St.

Louis market and the molded pulpanufacturing industry by, among other

things, unfairly reducing the value of Ri&ff's products and seices],] therefore

stifling innovation in thendustry and improperly utiling Plaintiff's confidential

customer information gathered to solitibse customers|,] therefore garnering an

unfair advantage in the soliditan of those customers.

[ECF No. 52 at 137 (emphasis added)]. Tlageear to be the only allegations in Count VII

which speak to the broader issue of how Deferglatieged actions have negatively impacted or

" The Court notes Paragraph 134 similarliegeés Defendants made an “effort” trestrain
competitionin the molded pulp industry includingeltst. Louis market” [ECF No. 52 at § 134
(emphasis added)].
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injured the relevant markets.

These more market-oriented or public-orighs¢atements in Paragraphs 136 and 137 are
devoid of sufficient factual enhancement. Thieynot allege an increase prices, nor do they
plead factual content which allows the courtdiaw a reasonable inference of a decline in
guality, a decrease in output, or any otheticompetitive effect. Ahough Plaintiff claims
Defendants have restrained competition by “unfairly reducing the value of Plaintiff's products
and services” and “stiflingnnovation in the industry” [ECF No. 52 at { 137Plaintiff fails to
make clear what is meant by these statements, and also fails to allege facts showing how
Defendants’ alleged conduct produced these results. Plaintiff's general statements claiming
Defendants “restrained competition” and two shmnclusory allegations of purported effects
are “so indeterminate that they require furthestfial enhancement in ord® state a claim.”
Braden v. Wal-Mart Stores, IncG88 F.3d 585, 594 (8th Cir. 2009Threadbare recitals of the
relevant elements, supported byremmbare assertionsid conclusory statements, do not suffice.
Igbal, 556 U.S. at 678 (internal citation omittegg¢e alsaCrest Constr. I, InG.660 F.3d at 355.
The absence of sufficient public injury alléigas and allegations of anticompetitive effect
demands dismissal of Plaintiff’'s Sherman Act claisee H.J. Hodes and Cd979 WL 1804, at
*6. Therefore, Count VIl is dismissed. @ms issue, Defendant®otion is granted.

Accordingly,

IT ISHEREBY ORDERED that “Defendants Zenfinity Capital, LLC, Zenfinity Capital

Group, LLC, Footprint, LLC and Jared BearingeMotion to Dismiss” [ECF No. 62] is

12 Rather, Plaintiff repeatedly alleges actidgaken by Defendants to tm Plaintiff itself [See
ECF No. 52 at {1 132-35].

13 paragraph 137 also claims Defendants “imprigpeilize[ed] Plaintiff's confidential customer
information and “garner[ed] an unfair advantagettie solicitation of [Plaintiff's] customers”
[ECF No. 52 at 1 137]. However, again, thesatentions involve harm to Plaintiff and fail to
allege the broader ha at issue here.
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GRANTED in part.

IT ISFURTHER ORDERED thatPlaintiff's claim in Count Il for tortious interference
with business relationshi@sd contracts shall k& SM1SSED, without prejudice.

IT ISFURTHER ORDERED thatPlaintiff's claim in Count Il for tortious interference
with a contract, to the extent it relies on obased on the misappropriatiohtrade secrets, shall
beDISMISSED, in part, without prejudice.

IT ISFURTHER ORDERED that Plaintiff's claim in CountV for civil conspiracy to
violate MUTSA shall béd1 SMISSED, without prejudice.

IT ISFURTHER ORDERED thatPlaintiff’'s claim in Count VIfor civil conspiracy to
tortiously interfere with contracts shall B&SMISSED, without pre udice.

IT IS FURTHER ORDERED that Plaintiff's claim in CountVII for violation of the
Sherman Antitrust Act shall el SMISSED, without pre udice.

Dated this 23rd Day of January, 2015.

¢.

E.RICMARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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