
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

EASTERN DIVISI ON 
 
MARLI N L. WALKER,   )        
      )  
               Plaint iff,     )  
      )  
          vs.     )   Case No. 4: 14-CV-765-CEJ 
      )   
CAROLYN W. COLVI N, Act ing  )  
Commissioner of Social Secur ity, )  
      )  
               Defendant .   )  
 

MEMORANDUM AND ORDER  

 This mat ter is before the Court  for review of an adverse ruling by the Social 

Security Adm inist rat ion. 

I . Procedural H istory  

On June 12, 2006, plaint iff Mar lin L. Walker filed applicat ions for disability 

insurance benefits, Tit le I I , 42 U.S.C. §§ 401, et  seq., and supplemental security  

income, Tit le XVI , 42 U.S.C. §§ 1381, et  seq., with an alleged onset  date of January 

31, 2005.  (Tr. 64–66)   After plaint iff’s applicat ion was denied on init ial 

considerat ion (Tr. 41–45) , he requested a hearing from an Administ rat ive Law 

Judge (ALJ) .  (Tr. 46–47)   Plaint iff and counsel appeared for a hearing on March 13, 

2008.  (Tr. 22–37)   The ALJ issued a decision denying plaint iff’s applicat ion on May 

22, 2008.  (Tr. 7–18)   Plaint iff requested the Appeals Council reverse the ALJ’s 

decision and remand for a new hear ing.  (Tr. 6)   The Appeals Council denied 

plaint iff’s request  for review on Apr il 21, 2010.  (Tr. 1–3)  

Plaint iff then appealed the ALJ’s decision to this Court , which the Court  

reversed and remanded on January 31, 2011, at  the request  of the part ies, for 

further considerat ion of plaint iff’s claim .  (Tr. 320)   A different  ALJ held a second 
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hearing on June 15, 2011, at  which plaint iff and counsel again appeared.  (Tr. 288–

301)   The ALJ issued a decision again denying plaint iff’s applicat ion on July 21, 

2011.  (Tr. 261–75)   Plaint iff requested the Appeals Council reverse the ALJ’s 

decision and remand for a new hear ing.  (Tr. 280–81)   The Appeals Council denied 

plaint iff’s request  for review on March 15, 2014.  (Tr. 258–60)   Accordingly, the 

ALJ’s July 21, 2011, decision stands as the Commissioner’s final decision. 

I I . Evidence Before the ALJ  

A.  Disabilit y Applicat ion Docum ents  

Plaint iff was born on August  13, 1970.  (Tr. 64)   He is single, but  he claimed 

two dependents in his disability applicat ion, and the Department  of Veterans Affairs 

(VA)  acknowledged the birth of a third dependent  after his alleged onset  date.  (Tr. 

64, 65, 81)   He served in the United States Army from December 27, 1989 unt il 

December 16, 1992.  (Tr. 64)   Plaint iff graduated from high school, where he 

at tended regular  educat ion classes.1  (Tr. 95)   He can understand, read, and wr ite 

English.  (Tr. 90)   Plaint iff was liv ing with his mother as of June 12, 2006;  he 

received food stamps.  (Tr. 71)  

An earnings report  generated by the Social Security Adm inist rat ion shows 

that  from 1987 to 2005, plaint iff earned no income in four years, he earned less 

than $10,000 in nine years, and he never earned more than $24,000 in any year.  

(Tr. 73)   His earnings from income in his last  year of work were only $2,985.  I d.  

Plaint iff claimed that  he received approximately $430.00 per month in veteran’s 

                                           
1Som e evidence before the ALJ indicated plaint iff has several non-severe m ental im pairm ents.  (Tr.  
267–68)   The ALJ found plaint iff’s m ental im pairments, alone and in com binat ion, were non-severe.  
I d.  Because plaint iff does not  contest  the ALJ’s findings of fact  and conclusions of law with regard to 
plaint iff’s m ental condit ions, the Court  will only discuss evidence pert inent  to plaint iff’s physical 
condit ion and alleged im pairm ents. 
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benefits as of his applicat ion date—the VA’s records indicate that  his benefits 

increased to $1,503.00 per month on April 1, 2007, and that  he is present ly 

receiving $1,192.00 per month.  (Tr. 70, 81)  

Plaint iff last  worked in January 2005.  (Tr . 97)   I n his Disabilit y Report  (Tr. 

86–96) , plaint iff listed his disabling condit ions as post - t raumat ic st ress disorder 

(PTSD) , “major depression,”  “memory loss,”  and degenerat ive disc disease of the 

lumbar spine.  (Tr. 90)   Plaint iff stated that  he has “chronic pain in [ his]  back from 

ruptured discs”  and that  he has “ t rouble remembering things.”   I d.  He claimed that  

his symptoms first  began in 1992, but  he adm it ted that  he worked after his 

symptoms began—he claims he only became unable to work due to his condit ions 

on January 31, 2005.  (Tr. 91)   Plaint iff reported that  he stopped working because 

he “was awarded non-service connected VA disability benefits,”  and that  he “only 

worked dur ing the wait ing per iod because [ he]  had to in order to pay the bills,”  

averr ing that  he only worked “part  t ime.”   I d. 

Plaint iff reported that  he worked as a janitor “off and on”  from 1992 unt il 

2005.  This job entailed cleaning apartments, including cleaning appliances, walls, 

and carpets;  and removing t rash.  (Tr. 91–92)   As a janitor, plaint iff worked an 

eight -hour day, f ive days a week;  the work involved walking, standing, and 

climbing for up to seven hours a day.  ( I d.)   Plaint iff also was required to lift  

cleaning equipment , including carrying vacuum cleaners, old carpets, mat t resses, 

and other items “up and down 3 to 4 flights of stairs.”   I d.  Plaint iff reported that  he 

would somet imes lift  up to fifty pounds, and he frequent ly was required to lift  up to 

ten pounds.  I d. 
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Plaint iff reported that  he has been seen on an outpat ient  basis at  the VA 

medical center from 1992 onward, where he received psychiat r ic t reatment  and 

“shots in [ his]  back for pain.”   (Tr. 93)   He also recalled being prescribed 800 mg of 

I buprofen and unspecified “muscle relaxers”  for his back pain, neither of which 

caused any side effects.  (Tr. 94)   Plaint iff claimed that  he is “ totally depressed”  

and that  he thinks about  “commit t ing suicide, because [ of]  the pain [ he is]  in is 

somet imes unbearable.”   (Tr. 104)   He claimed that  he can “hardly eat ”  because his 

appet ite is poor.  I d.  His weight  was approximately 185 pounds.  (Tr. 90)  

Plaint iff asserted that  he “can’t  do much of anything, so [ he]  go[ es]  and 

lie[ s]  back down”  after get t ing up.  (Tr. 104)   Though he stated that  he can no 

longer play sports or work, he remained able to dress, bathe, and feed himself 

without  diff iculty;  his lower back hurts when he uses the toilet .  (Tr. 105)   He 

reported that  he does not  prepare his own meals or perform  any household chores.  

(Tr. 106)   He reported that  he dr ives a car, though he does not  do any shopping.  

(Tr. 107)   Plaint iff stated that  he has no hobbies or social act iv it ies.  (Tr. 108)  

Plaint iff claims that  his back pain and other illnesses affect  his ability to 

concent rate, understand, climb stairs, lift , squat , and bend.  He did not  report  any 

diff iculty standing, sit t ing, following inst ruct ions, or using his hands.  (Tr. 109)   

Although plaint iff also did not  report  any diff iculty with walking, he claimed he was 

able to walk only ten feet  before needing to rest  for twenty m inutes.  I d. Plaint iff 

did not  ambulate with any assist ive device.  (Tr. 109–10) .   Plaint iff stated he had 

been fired from a job because he “couldn’t  focus; ”  he did not  at t r ibute his discharge 

to any mobility lim itat ions.  (Tr. 110)    
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Brenda Wade, plaint iff’s aunt , completed a Funct ion Report .  She did not  

respond to the quest ion regarding the am ount  of t ime she spent  with plaint iff,  but  

she wrote, “we don’t  do anything together.”   (Tr. 112)   Nevertheless, she 

responded to quest ions about  plaint iff’s daily act iv it ies and the effects of his 

impairments.  (Tr. 112–20)    

I n a Disabilit y Report  Appeal completed on August  17, 2006, plaint iff claimed 

that  he was liv ing with his mother and that  his condit ions had worsened since his 

previous report .  (Tr. 123, 129)   Specifically, plaint iff stated that :   “ I  went  into a 

deeper depression,”  and his back pain was “worse.”   (Tr. 123)   Plaint iff recalled 

seeing Dr. Bhalodia at  the VA Medical Center on May 10, 2006, for what  he 

described as, “severe throbbing back pains,”  such that  he “couldn’t  lift  [ him ] self out  

of bed.”   (Tr. 124)   He was given “a shot  in the back and ibuprofen,”  as well as 

“codeine for pain.”   I d.  Plaint iff states that  he was prescribed 600 mg of ibuprofen 

and 300 mg of combined codeine and acetam inophen for “severe pain.”   (Tr. 126)   

On an addit ional Disability Report  Appeal form , plaint iff recalled taking 800 m g of 

ibuprofen, combined codeine and Tylenol (acetam inophen) , and unspecified muscle 

relaxers, for back pain.  (Tr. 135)   Plaint iff stated that  his condit ions affect  his 

ability to “ take care of [ his]  personal needs because [ he]  stay[ s]  so depressed.”   

(Tr. 127)  

Plaint iff’s self- reported work history is sporadic.  (Tr. 139)   From 1989 to 

1992 he served in the United States Army as a tank driver.  I d.  From 1995 to 1997 

he was  a temporary assembly line worker in an automobile plant .  I d.  He worked 

again from 1998 to 1999 as an airport  custodian.  I d.  Finally, he reported that  he 

was a janitor for an apartment  complex from June 2004 to March 2005, and that  he 
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was a laborer for  a const ruct ion company, rehabbing houses, hanging drywall, 

paint ing, and cleaning up const ruct ion sites from 1999 unt il an unspecified t ime in 

2005.  (Tr. 139, 386)  

At  one point , plaint iff listed his medicat ions as 10 mg of Cyclobenzaprine,2 

30 mg of codeine, 500 mg of Naproxen,3 and an unspecified dose of Demerol 

(Meperidine) ,4 all for knee and back pain.  (Tr. 141)   He also reported taking over-

the-counter ext ra-st rength Tylenol for back and knee pain.  I d.  

B.  Test im ony at  the First  Hear ing  

On March 13, 2008, an ALJ held a hearing, which plaint iff and his counsel 

at tended.  (Tr. 22–37)   That  ALJ noted that  plaint iff was receiving non-service 

connected pension benefits from the VA.  (Tr. 26)   Plaint iff test if ied that  he has 

lived with his parents since he was discharged from the m ilitary in 1992.  (Tr. 27)   

He recalled having completed the twelfth grade and having been enrolled in regular  

educat ion classes.  I d. 

Plaint iff test if ied that  he is prevented from working because of his lower back 

and his r ight  knee.  (Tr. 29)   He stated that , “ it  seem[ s]  like if I  sit  down or stand 

up, like for a[ n]  hour, like I  feel pains going down my—like pinching nerves or 

something going down my left  leg on the side of my r ight  leg.”   I d.  Plaint iff 

                                           
2Error ! Main Docum ent  Only. Cyclobenzaprine is a skeletal m uscle relaxant  which relieves m uscle 
spasm  of local origin without  interfer ing with m uscle funct ion.  See Phys. Desk Ref. 1481 (64th ed. 
2010) . 

3Error ! Main Docum ent  Only. Naproxen is the generic nam e for Naprosyn, a nonsteroidal ant i-
inflam m atory drug used for relief of the signs and sym ptom s of tendonit is and pain m anagem ent .  See 
Phys. Desk Ref. 2769–70 (60th ed. 2006) . 

4“Meperidine is used to relieve m oderate to severe pain.  Meperidine is in a class of m edicat ions called 
narcot ic analgesics, a group of pain m edicat ions sim ilar to m orphine.  I t  works by changing the way 
the body senses pain.”   ht tp: / / www.nlm .nih.gov/ m edlineplus/ druginfo/ m eds/ a682117.htm l ( last  
visited July 6, 2015) . 
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test if ied that  he had been suffering from painful condit ion for  “ five to six years,”  

and that  he was receiving t reatment  for it  at  the VA hospital.   I d.   

Plaint iff test if ied that , other than sit t ing and standing, no other act iv it ies 

affect  the pain in his lower back or r ight  leg.  I d.  He also test if ied that  bending 

“somet imes”  exacerbates his condit ion.  I d.  He also test if ied that  his knee would 

hurt  if he had to kneel or crouch, though not  his back.  I d.  He test if ied that  

reaching in front  of him  would not  cause him  back pain, but  reaching overhead 

would “somet imes”  cause him  lower back pain.  (Tr. 30)  

According to plaint iff,  walking does not  increase his back pain, though lift ing 

items does.  I d.  Plaint iff adm it ted being able to sit  or stand for  an hour at  a t ime.  

He also said that  he lays down “as much as possible”  dur ing the day “because [ he]  

j ust  [ doesn’t ]  feel like going [ any] where.”   I d.   Plaint iff test if ied that  ly ing down 

does not  decrease the pain in his back, nor does any other act iv ity.  (Tr. 31)   He 

had declined the offer of surgery for his back condit ion because he was “scared a 

lit t le,”  after having seen the negat ive result s of his father’s back surgeries.  I d.  

Plaint iff test if ied that  if he bends his r ight  knee it  will “pop,”  causing him  

pain.  (Tr. 31–32)   Plaint iff est imated that  he can only walk a distance of eight  feet  

because of his knee condit ion.  (Tr. 32)   When his knee begins to hurt , he sits down 

to “exercise it  a lit t le bit ”  for ten to fifteen m inutes.  (Tr. 33)   Despite having 

test if ied that  he can stand for up to an hour (Tr. 29) , plaint iff later test if ied that ,  

because of his knee condit ion, he could only stand for “ like 10 m inutes.”   (Tr. 33)   

Plaint iff stated that  he was not  being t reated for any condit ions other than back and 

knee pain,.  (Tr. 34)   Since his pain began, he has cont inued to do chores around 

the house such as sweeping, mopping, cleaning the bathroom, and washing dishes, 
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none of which are affected by his condit ions.  (Tr. 35–36)   Plaint iff said that  he 

sleeps between five and six hours per night ;  he does not  nap during the day.  (Tr. 

36)   He test if ied that  his back pain is worse than his knee pain.  (Tr. 36–37)  

C. Test im ony at  the Second Hear ing  

After the Court  reversed and remanded the case at  the request  of the 

part ies, the ALJ held a second hearing on June 15, 2011, at  which plaint iff and 

counsel again appeared.  (Tr. 286–301)   At  the t ime of the second hear ing, plaint iff 

was 40 years old.  (Tr. 288)   Plaint iff test if ied that  he served as a tank dr iver in the 

United States Army, and he was honorably discharged in 1992.  (Tr. 289)   Though 

plaint iff had some cr im inal history (Tr. 289–90) , the ALJ gave lit t le weight  to that  

history in render ing his decision.  (Tr. 272–73)   Plaint iff also indicated past  alcohol 

and drug use, with the last  occurrence in 2009 (Tr. 292–93) ;  the ALJ did not  

consider plaint iff’s substance abuse a factor material to the determ inat ion of 

disability,  because the ALJ found plaint iff not  disabled.  (Tr. 274)  

Plaint iff test if ied that  in his past  j anitor ial and custodial work, he would lift  

between 75 and 100 pounds.  (Tr. 290)   He further test if ied that  he had not  worked 

since 2005, when his previous employer “ laid [ him ]  off”  and then the VA awarded 

him  non-service related disabilit y benefits.  (Tr. 291)   According to plaint iff, the VA 

informed him  that  he could not  work while accruing disabilit y benefits, though 

without  providing specific rest r ict ions that  plaint iff could recall.  (Tr. 292)  

Plaint iff test if ied that  he had been offered and had rejected surgery for his 

r ight  knee.  (Tr. 294)   He again claimed to suffer from lower back pain and leg pain.  

(Tr. 295)   He test if ied that  his ability to walk, stand, and sit  is affected by those 

condit ions.  I d.  He claimed that  his condit ions are exacerbated if he sits for 30 
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m inutes, such that  his r ight  leg will go numb about  60%  of the t ime.  I d.  He also 

said that  his lower back begins to throb if he stands for more than 40 m inutes.  I d.  

Plaint iff test if ied that  he spends approxim ately 50%  of his day ly ing down.  (Tr. 

296)   He also test if ied that  he can walk for up to an hour, at  which point  his r ight  

leg will go numb, affect ing his balance.  I d.  Plaint iff then test if ied that  he was 

taking ibuprofen and Cyclobenzapr ine, which make him  sleepy.  I d. 

Plaint iff recalled that  he suffered a “bruised”  r ight  knee bone in 2006 or 

2007.  (Tr. 297)    Though he test if ied that  his knee condit ion causes him  diff iculty 

while walking, plaint iff did not  report  using a knee brace, cane, or other assist ive 

device to alleviate his pain.  I d.  

Delores Gonzales, a vocat ional expert , provided test imony regarding the 

employment  opportunit ies for an indiv idual of plaint iff’s age, educat ion, and past  

relevant  work who retains the capacity to lift  and carry 20 pounds occasionally, 10 

pounds frequent ly, and who requires a sit / stand opt ion;  who can occasionally climb 

stairs and ramps, can never climb ropes, ladders, or scaffolds, can occasionally 

stoop, kneel, crouch, and crawl;  and who should avoid concent rated exposure to 

vibrat ion and the hazards of unprotected heights.  (Tr. 298–99)   Gonzalez test if ied 

that  given those rest r ict ions, such a person would not  be able to perform  plaint iff’s 

past  relevant  work.  (Tr. 299)   However, Gonzalez test if ied that  with that  RFC, such 

a person could work in other jobs that  exist  in significant  numbers in the nat ional 

economy.  I d.  Gonzalez test if ied that  examples of such jobs would include working 

as an order caller or a mail clerk.  I d. 

The ALJ asked Gonzalez if her test imony was consistent  with the Dict ionary 

of Occupat ional Tit les with the except ion of the sit / stand opt ion proposed, “which is 
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not  covered by that  publicat ion.”   (Tr. 300)   Gonzalez test if ied that  her test imony 

was so consistent .  I d.  Counsel then inquired whether a person with those 

lim itat ions would be able to work if the indiv idual needed to lie down dur ing the 

day.  I d.  The vocat ional expert  test if ied that  such a person would not  be able to 

work, unless that  person was able to lie down at  lunch t ime.  I d.  Counsel did not  

follow up with addit ional quest ions on that  subject .  I d. 

D. Medical Records  

1 . Pre - Applicat ion Records    

On August  23, 2004, plaint iff was seen at  a primary care clinic.  (Tr. 177)   At  

that  t ime, he was taking 10 mg of Cyclobenzapr ine and 600 mg of Oxaprozin.5  I d.  

Plaint iff’s st raight  leg raise test  was negat ive for abnormalit ies, and he had no spine 

deform ity or tenderness, with a full range of mot ion except  for lateral f lexion to the 

r ight .  I d.  Dr. Rajesh Nair  and Dr. Cory Fit ch examined plaint iff.   (Tr. 178–79)   Dr. 

Fitch noted that :   “pat ient  is doing well except  for his back which apparent ly does 

not  hurt  much of the t ime.  Nevertheless, he cont inues to take one or two Flexeril 

(Cyclobenzapr ine)  tabs daily.  I  advised him  to discont inue the Flexeril.  He does 

not  want  back surgery.”   (Tr. 179)  

On May 2, 2005, plaint iff was seen at  a walk- in clinic, where he complained 

of back pain, radiat ing to his r ight  leg.  (Tr. 174)   Plaint iff complained that  he can 

“barely get  out  of bed, or stand,”  and that  the “numbness in [ his]  legs seems to be 

worsening.”   (Tr. 207)   He stated that  the ibuprofen he had been taking had not  

relieved his pain.  I d.   Yet , plaint iff was noted to have no deform ity of the spine or 

                                           
5Error ! Main Docum ent  Only. Oxaprozin is a nonsteroidal ant i- inflam m atory indicated for 
m anagem ent  of the signs and sym ptom s of osteoarthr it is and rheum atoid arthr it is.  See Phys. Desk 
Ref. 2730–31 (52d ed. 1998) . 
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tenderness, with a full range of mot ion, f lexion, extension, and rotat ion, with the 

except ion of lim ited lateral r ight  f lexion.  (Tr. 174)   Kamel Madaraty, M.D., noted 

that  plaint iff’s st raight  leg raise test  was negat ive for abnormalit ies, and he had no 

neuro-deficiencies.  I d.  Moreover, plaint iff told Dr. Madaraty that  “ the 

med[ icat ions]  he takes for pain help him .”   (Tr. 208)   As t reatment , Dr. Madaraty 

prescribed only nonsteroidal ant i- inflammatory drugs and bed rest .  I d.  

On June 14, 2005, plaint iff reported to the emergency room with recurrent  

lower back pain that  “ radiated to his r ight  leg for the last  few days.”   (Tr. 169)   

Plaint iff’s pained worsened with sit t ing up, standing, and generalized movement .  

(Tr. 171)   He complained that  the Motr in and Flexer il he had been taking were not  

alleviat ing his symptoms.  I d.  Plaint iff was given 50 m g of Demerol and 25 mg of 

Vistar il (Hydroxyzine) 6 at  the emergency room.  (Tr. 169)  

On June 17, 2005, plaint iff was again seen at  a walk- in clinic, complaining of 

back pain.  (Tr. 164)   He stated that  ly ing down decreases his pain, but  he also said 

that  the pain medicat ion—including Tylenol # 3 (acetam inophen plus codeine)—he 

was taking effect ively alleviated his pain.  I d.  He declined surgical intervent ion, 

request ing physical therapy instead.  I d.   Plaint iff was then t ransferred to the 

emergency room for a neurological consult  after he complained of numbness in his 

r ight  leg and foot  for  the past  three days, a condit ion which had occurred before 

interm it tent ly and resolved.  (Tr. 165–66)   However, instead of remaining in the 

emergency room for his exam inat ion and an MRI , plaint iff left .   I d. 

                                           
6“Hydroxyzine is used to relieve the it ching caused by allergies and to cont rol the nausea and vom it ing 
caused by various condit ions, including m ot ion sickness.  I t  is also used for anxiety and to t reat  the 
sym ptom s of alcohol withdrawal.”   ht tp: / / www.nlm .nih.gov/ m edlineplus/ druginfo/ m eds/ a682866.htm l 
( last  visited July 7, 2015) . 
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On June 29, 2005, plaint iff v isited the emergency room, where he “didn’t  

stay long and went  home.”   (Tr. 160)   I t  was noted that  he “doesn’t  have any 

numbness or weakness in [ his]  r ight  [ leg] .”   (Tr. 161)   He was experiencing “m ild 

bac[ k]  pain,”  but  the pain was “well cont rolled with I buprofen.”   (Tr. 196)   He had 

no signs of neurologic compression.  I d.   I t  was also noted that  plaint iff “has 

rejected surgery offered by [ the]  neurosurgery service.”   (Tr. 162)   Plaint iff was 

noted to have m ild point  tenderness at  the L5-S1 joint  of the back, a posit ive result  

on his r ight  st raight  leg raise test ,  but  no swelling as well as normal motor st rength 

and sensat ion in his legs.  (Tr. 195)    

Christopher Graviss, M.D., performed an MRI  on plaint iff’s back on August  3, 

2005.  Dr. Graviss noted the following:   “Posterior r ight  disc herniat ion with 

ext ruded fragment  at  L5-S1.  Disc fragment  impinges on both exit ing and t ransit ing 

nerve roots on the r ight  side at  this level.  No disc herniat ion at  any other level.  No 

spinal canal stenosis at  any level.   Normal signal bone marrow.  Decreased signal in 

the L4-L5 and L5-S1 discs.  Disc space narrowing [ at ]  L5-S1.”   (Tr. 145)   The 

doctor’s conclusion was that  plaint iff suffers from “posterior r ight  disc herniat ion 

with ext ruded fragment  at  L5-S1.”   (Tr. 145)  

Also on August  3, 2005, plaint iff was evaluated by physical therapist  Mark 

Schade.  (Tr. 158)   Schade recorded plaint iff’s complaint  of back pain for the 

preceding fourteen years, “with per iods of m inimal pain.”   (Tr. 158)   The therapist  

noted no deficits in plaint iff’s gait .  (Tr. 158)   Plaint iff had moderate tenderness in 

the L4-S1 region of his spine, but  he was able to bend his back within normal lim its 

in every regard, experiencing pain at  the end range of mot ion only when he bent  

backwards.  I d.  His st raight  leg raise examinat ion was negat ive for neural tension.  
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I d.  Schade prescribed exercises to alleviate plaint iff’s pain.  I d.  The physical 

therapist  also noted that  plaint iff had been seen for consults four t imes for back 

pain since 2001, but  plaint iff “ reports he is able to manage his back pain by doing 

st retching exercise given to him  by [ a physical therapist ]  previously.”   (Tr. 160)    

Dr. Gina Michael exam ined plaint iff on August  4, 2005.  (Tr. 163)   According 

to Dr. Gina, plaint iff recalled that  “he saw Dr. Crafts/ Neurosurgery in 2003 and was 

offered surgery.  He did not  and does not  want  surgery and does not  want  another 

referral to [ neurosurgery] .”   (Tr. 163)  

Dr. Rajeshk Bhalodia’s provider notes from November 16, 2005, show that  

plaint iff was complaining of lumbago, which is lower back pain.  (Tr. 147)   However, 

notes from that  visit  record that  plaint iff “ doesn’t  have any numbness or weakness 

in [ his legs] ;  [ he]  denies any back pain, t ingling, [ or]  numbness in [ his legs] .”   (Tr. 

152)   A physical exam inat ion was performed, and it  was noted that  plaint iff had 

“m ild point  tenderness at  L5-S1, [ but ]  negat ive [ st raight  leg raise]  on r ight  and 

negat ive on left  leg.”   I d.  I t  was also noted that  plaint iff had “no swelling, normal 

motor st rength, [ and]  normal sensat ion”  in his legs.  I d.  

Dr. Bhalodia wrote that , plaint iff “ rejected surgery offered by neurosurgery 

service,”  and that  plaint iff had “no signs of neurologic compression.”   (Tr. 153)   I n 

fact , plaint iff’s pain was “well cont rolled with [ prescript ion]  I buprofen.”   I d.  Dr. 

Mona Bahl noted that  plaint iff had no signs of at rophy upon examinat ion.  I d.  His 

st raight  leg raise was negat ive for any abnormalit ies, his disc herniat ion was 

asymptomat ic, and plaint iff’s gait  was within normal lim its.  (Tr. 154)   Previous 

visits to other physicians in May, June, and August  2005, and in August  of 2004, 
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showed plaint iff received t reatment  for the same problem, and he was advised to 

engage in therapeut ic exercises and act iv it ies for the condit ion.  (Tr. 148)   

 

2 . Post - Applicat ion Records    

Sherry Bassi, Ph.D., performed a psychiat r ic evaluat ion of plaint iff on July 27, 

2006, only the physical results of which are relevant  to plaint iff’s allegat ions of 

error.  (Tr. 212–24) .  Dr. Bassi noted that  plaint iff had a pr imary diagnosis of 

“disorders of [ the]  back (discogenic [ and]  degenerat ive) ,”  and a secondary 

diagnosis of “affect ive (mood)  disorders.”   (Tr. 38)   However, Dr. Bassi found that  

plaint iff had no medically determ inable impairment .  (Tr. 212)   Dr. Bassi wrote that  

plaint iff’s complaints, as well as those by Wade, are “not  credible as they are not  

supported by the medical evidence.”   (Tr. 224)  

Angela Bennet t , a counselor at  the VA Medical Center, saw plaint iff on July 

27, 2006, and wrote that , “ I  do not  see a medically determ inable impairment .”   (Tr. 

121)   Bennet t  made the following recommendat ions:   “The claim ant  has a medically 

determ inable impairment  of degenerat ive disc disease in L5-S1 but  has refused 

surgery at  this t ime.  Rejected surgery on 11/ 05 office visit  and showed no signs of 

neuro compression.  The claimant ’s physical impairment  is non-severe. . . .  The 

claimant  has a non-severe physical impairment  and the claimant ’s allegat ions of 

mental lim itat ions are unfounded as there is no psychologically determ inable 

impairment  documented in the medical evidence.  A denial for non-severe is 

recommended.”   (Tr. 40)  
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Plaint iff was again seen at  the emergency room on August  28, 2006, 

complaining of knee pain, for which he was given 60 mg of Toradol7 unt il an x- ray 

could be taken.  (Tr. 243–44)   X- rays of plaint iff’s r ight  knee were taken the next  

day.  (Tr. 227–28)   The x- rays revealed “no evidence of fracture, dislocat ion, or 

bony dest ruct ion.”   (Tr. 227)   “The joint  spaces [ were]  within the lim its of normal.”   

I d.  X- rays of plaint iff’s r ight  knee taken on September 17, 2006, revealed that  

plaint iff had a small j oint  effusion, a moderate area of bone marrow edema of the 

lateral femoral condyle, and a small, stable vert ical tear poster ior to the horn of the 

lateral meniscus.  (Tr.226-  227)  

On September 5, 2006, plaint iff was given a hinged r ight  knee brace.  (Tr. 

240)   Plaint iff was seen for a follow-up of his MRI  results on September 28, 2006.  

(Tr. 236)   I t  “was explained that  it  is unlikely surgical intervent ion would [ alleviate]  

his pain.  He was told [ that ]  since he is less [ symptomat ic]  with Naproxen,”  his 

t reatment  with that  medicat ion would be cont inued.  I d.  Further follow-up 

appointments were not  needed.  I d. 

Plaint iff presented at  a primary care outpat ient  clinic on October 18, 2006, 

for a follow-up appointment .  (Tr. 232–33)   At  that  t ime, plaint iff “den[ ied]  any 

knee pain, back pain, t ingling, [ or]  numbness in [ his legs] .”   (Tr. 233)   A physical 

exam inat ion noted m ild point  tenderness at  L5-S1, but  no abnormalit ies in his 

st raight  leg raises, with no swelling and normal sensat ion in both legs.  I d.  His pain 

was well cont rolled and he had no signs of neurologic compression.  I d.  Dr. Michael 

                                           
7Error ! Main Docum ent  Only. Toradol is “a t rademark for preparat ion of ketorolac t rom etham ine,”  
which is “a nonsteroidal ant i- inflam m atory drug adm inistered int ram uscular ly, int ravenously, or orally 
for short - term  m anagement  of pain[ .] ”   See Dorland’s I llust rated Med. Dict . 1966, 998 (31st  ed. 
2007) . 
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noted that  plaint iff’s knee pain was “current ly under cont rol on Naprosyn.”   (Tr. 

234)  

On February 28, 2007, plaint iff was seen by Dr. Carr ie Fitzgibbons.  (Tr. 229)   

Dr. Fitzgibbons noted that , “ surgery was not  recommended”  for plaint iff’s lateral 

meniscus tear and plaint iff was instead prescribed 500 mg doses of Naproxen for 

pain relief.  I d.  According to Dr. Fitzgibbons, plaint iff “ state[ d]  that  the pain has 

been well- cont rolled by the I buprofen,”  which he had just  run out  of two days 

before.  I d.  The doctor noted no tenderness or laxity in plaint iff ’s knee;  he was told 

to refill his prescript ion medicat ion to cont rol his pain.  I d.  On May 2, 2007, 

plaint iff again saw Dr. Bhalodia.  (Tr. 246)   Plaint iff’s pain was well cont rolled, and 

he “denie[ d]  any knee pain, back pain, t ingling, [ or]  numbness in [ his legs] .”   I d.  

Plaint iff was seen for back pain on November 14, 2007, at  which point  he 

was again prescr ibed Flexer il and was scheduled for a follow-up appointment  to 

determ ine if the new medicat ion would alleviate his pain.  (Tr. 255)   At  the follow-

up appointment  on January 23, 2008, plaint iff was seen by Robert  Russell, M.D.  

(Tr. 252)   He reported “ improved lower back pain and knee pain on the Naproxen 

and F[ l] exeril.”   I d.  Plaint iff “denie[ d]  any other complaints,”  and he “denie[ d]  

knee pain.”   I d.   Dr. Russell advised plaint iff to cont inue taking Naproxen and 

Flexer il,  and he was noted to have no pain when perform ing a st raight  leg raise.  

(Tr. 253)   His r ight  knee pain was “stable”  and there was “no need for further 

intervent ion.”   I d. 

Plaint iff was seen at  a chiropract ic clinic on February 22, 2008.  (Tr. 519)   He 

had decreased mot ion in the L4-L5 area, with no tenderness in any of his joints.  

(Tr. 520)   Dr. Russell exam ined plaint iff on April 30, 2008, at  which t ime he noted 
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that  plaint iff was to schedule physical therapy.  (Tr. 517)   Dr. Russell also ordered a 

knee brace for plaint iff.  I d.  Plaint iff was seen by Dr. Bahl on July 24, 2008.  (Tr. 

514)   At  that  t ime, Dr. Bahl encouraged plaint iff to wear his leg brace and to at tend 

physical therapy.  (Tr. 513–14)   On Apr il 30, 2008, plaint iff received a new r ight  

knee brace.  (Tr. 435–36)    

On August  6, 2008, plaint iff was seen for  a rout ine exam inat ion, at  which 

t ime he reported only taking his daily Naproxen prescript ion one to two t imes per 

week.  (Tr. 506)   He had also not  at tended physical therapy for some t ime.  I d.   

Plaint iff was st ill consuming alcohol at  that  point , so he was advised to discont inue 

Naproxen while he was st ill dr inking, because of possible medicat ion interact ions.  

(Tr. 507)    

Dr. Aj it  Babu exam ined plaint iff on Apr il 1, 2009.  (Tr. 492)   Plaint iff told Dr. 

Babu that  “he st ill has back st iffness and hears popping in his [ left ]  knee—but  

overall not  too lim ited, [ and he]  can walk a long distance and go upstairs ok.”   I d.   

Plaint iff reported that  he was taking his Naproxen and Flexer il.   I d.   

On September 29, 2009, plaint iff was seen for an ongoing rash by Dr. 

Nishant  Kumar.  (Tr. 490)   Dr. Kumar noted that  plaint iff’s back pain symptoms 

were “stable and cont rolled adequately on Flexer il.”   (Tr. 487)   Dr. Kumar noted no 

joint  swelling or decreased range of mot ion, no numbness or neurological signs.  

(Tr. 488)   Though plaint iff had popping of his left  knee, there was no “clunking, 

grinding, giv ing out , catching, or other acute instability of the joint .”   I d.  Dr.  

Kumar recorded that  plaint iff exper ienced “m ild pain dur ing”  range of mot ion 

exercise of the knees, and his r ight  side st raight  leg raise test  was “m inimally 

posit ive at  best .”   (Tr. 489)    
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Plaint iff was again seen by Dr. Russell on October 14, 2009.  (Tr. 484)   At  

that  t ime, plaint iff was no longer taking Naproxen, but  he cont inued to take 

Flexer il.  I d.  On December 19, 2009, plaint iff was seen for a rash.  (Tr. 482)   

During that  exam inat ion, Dr. I an Hornst ra noted that  plaint iff was st ill taking 

Flexer il.  I d.   

On July 22, 2010, plaint iff was seen for another rash by Dr. Chr ist ina Paruthi.   

(Tr. 468)   Dr. Paruthi noted that  plaint iff reported his back pain was poorly 

cont rolled on Tylenol alone, and he had “decreased [ his]  use of Cyclobenzapr ine 

due to sleep inducing side effects.”   I d.  Plaint iff was offered addit ional physical 

therapy for his back condit ion, but  he refused t reatment .  (Tr. 469)    

On October 20, 2010, plaint iff was exam ined again by Dr. Paruthi.  (Tr. 465)   

According to Dr. Paruthi, plaint iff complained of waking up with chronic low back 

pain and left  leg weakness, which “numbness is relieved after rubbing the affected 

area for [ two]  m inutes.”   (Tr. 464)   I n addit ion, he “denie[ d]  any pain or t ingling 

associated with num bness”  and “denie[ d]  numbness with prolonged per iods of 

standing or walking.”   I d.  At  that  t ime, plaint iff was not  regular ly taking his 

Naproxen prescript ion;  he was advised to begin taking the medicat ion.  (Tr. 465)   

On November 22, 2010, plaint iff said dur ing a psychological consultat ion that  he 

had last  worked as a janitor in 2006, when he was “ fired because he was unable to 

keep up with the work demand.”   (Tr. 462)  

On April 18, 2011, plaint iff reported that  he was liv ing with the mother of his 

son, not  his own mother.  (Tr. 414)   On April 26, 2011, plaint iff reported that  he 

had last  worked in 2003 or 2004.  (Tr. 445)   He told Dr. Vivek Agnihot r i that , “his 

job was cleaning empty apartment  complexes.  He had had that  j ob for ‘a year or 
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two’ and was fired due to not  cleaning things up to standards.”   I d.  After plaint iff 

complained of cont inuing back pain on April 27, 2011, he requested a renewed 

prescript ion for Cyclobenzaprine, which was issued to him .  (Tr. 439)   He was noted 

to have negat ive st raight  leg raise test  results, and his back pain condit ion was 

noted to be within normal lim its.  (Tr. 440)   He was also given a renewed 

prescript ion for Naproxen.  I d.  

I I I . The ALJ’s Decision  

I n the decision issued on July 21, 2011, the ALJ made the following findings:  

1. Plaint iff meets the insured status requirements of the Social Security 
Act  through September 30, 2006. 

 
2. Plaint iff has not  engaged in substant ial gainful act iv ity since January 

31, 2005, the alleged onset  date. 
 

3. Plaint iff has the following severe impairm ents:   (1)  degenerat ive disc 
disease of the lumbar spine, and (2)  the residual effects of a r ight  
knee injury. 

 
4. Plaint iff does not  have an impairment  or combinat ion of impairments 

that  meets or medically equals the severity of one of the listed 
impairments in 20 C.F.R. Part  404, Subpart  P, Appendix 1. 

 
5. Plaint iff has the RFC to perform  light  work as defined in 20 C.F.R. 

§§ 404.1567(b)  and 416.967(b) , where he can lift  and carry as much 
as 20 pounds occasionally and 10 pounds frequent ly, so long as he has 
the opt ion to alternate his posit ion at  will between sit t ing and 
standing;  he cannot  clim b ladders, ropes, or scaffolds;  he should avoid 
concent rated exposure to vibrat ion and unprotected heights;  and he 
can occasionally stoop, kneel,  crouch, crawl, and climb ram ps and 
stairs. 

 
6. Plaint iff is incapable of perform ing any past  relevant  work. 
 
7. Plaint iff was born on August  13, 1970 and was 34 years old, which is 

defined as a younger indiv idual age 18–49, on the alleged disability 
onset  date. 

 
8. Plaint iff has at  least  a high school educat ion and is able to 

communicate in English. 
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9. Transferability of j ob skills is not  material to the determ inat ion of 
disability because plaint iff’s past  relevant  work is unskilled. 

 
10. Consider ing plaint iff’s age, educat ion, work experience, and RFC, there 

are jobs that  exist  in significant  numbers in the nat ional economy that  
plaint iff can perform. 

 
11. Plaint iff has not  been disabled within the meaning of the Social 

Security Act  from January 31, 2005, through the date of the ALJ’s 
decision. 

 
12. Plaint iff’s substance abuse is not  a factor  material to a determ inat ion 

that  he is disabled because he is not  disabled. 
 
(Tr. 261–75) . 

I V. Legal Standards  

The Court  must  affirm  the Commissioner’s decision “ if the decision is not  

based on legal error and if there is substant ial evidence in the record as a whole to 

support  the conclusion that  the claim ant  was not  disabled.”   Long v. Chater ,  108 

F.3d 185, 187 (8th Cir. 1997) .  “Substant ial evidence is less than a preponderance, 

but  enough so that  a reasonable m ind m ight  f ind it  adequate to support  the 

conclusion.”   Estes v. Barnhart , 275 F.3d 722, 724 (8th Cir. 2002)  (quot ing Johnson 

v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001) ) .  I f, after reviewing the record, the 

Court  finds it  possible to draw two inconsistent  posit ions from the evidence and one 

of those posit ions represents the Commissioner’s findings, the Court  must  affirm  

the decision of the Commissioner.  Buckner v. Ast rue, 646 F.3d 549, 556 (8th Cir.  

2011)  (quotat ions and citat ion om it ted) . 

To be ent it led to disability benefits, a claimant  must  prove he is unable to 

perform  any substant ial gainful act iv it y due to a medically determ inable physical or 

mental impairment  that  would either result  in death or which has lasted or could be 

expected to last  for at  least  twelve cont inuous months.  42 U.S.C. § 423(a) (1) (D) , 
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(d) (1) (A) ;  Pate-Fires v. Ast rue, 564 F.3d 935, 942 (8th Cir . 2009) .  The 

Commissioner has established a five-step process for determ ining whether a person 

is disabled.  See 20 C.F.R. § 404.1520;  Moore v. Ast rue, 572 F.3d 520, 523 (8th 

Cir . 2009) .  “Each step in the disability determ inat ion entails a separate analysis 

and legal standard.”   Lacroix v. Barnhart , 465 F.3d 881, 888 n.3 (8th Cir. 2006) . 

Steps one through three require the claim ant  to prove (1)  he is not  current ly 

engaged in substant ial gainful act iv ity, (2)  he suffers from a severe impairment , 

and (3)  his disability meets or equals a listed impairment .  Pate-Fires, 564 F.3d at  

942.  I f the claimant  does not  suffer from a listed impairment  or its equivalent , the 

Commissioner’s analysis proceeds to steps four and five.  I d.  

 APrior to step four, the ALJ must  assess the claimant=s residual funct ioning 

capacity (>RFC=) , which is the most  a claimant  can do despite her lim itat ions.@  

Moore, 572 F.3d at  523 (cit ing 20 C.F.R. '  404.1545(a) (1) ) . “RFC is an 

administ rat ive assessment  of the extent  to which an indiv idual’s medically 

determ inable impairment(s) , including any related symptoms, such as pain, may 

cause physical or  m ental lim itat ions or rest r ict ions that  may affect  his or her 

capacity to do work- related physical and mental act iv it ies.”   Social Securit y Ruling 

(SSR)  96-8p, 1996 WL 374184, * 2.  “ [ A]  claimant ’s RFC [ is]  based on all relevant  

evidence, including the medical records, observat ions by t reat ing physicians and 

others, and an indiv idual’s own descript ion of his lim itat ions.”   Moore, 572 F.3d at  

523 (quotat ion and citat ion om it ted) .  

I n determ ining a claimant ’s RFC, the ALJ must  evaluate the claimant ’s 

credibilit y.  Wagner v. Ast rue, 499 F.3d 842, 851 (8th Cir .  2007) ;  Pearsall v. 

Massanari, 274 F.3d 1211, 1217 (8th Cir. 2002) .  This evaluat ion requires that  the 



 22 

ALJ consider “ (1)  the claimant ’s daily act iv it ies;  (2)  the durat ion, intensity, and 

frequency of the pain;  (3)  the precipitat ing and aggravat ing factors;  (4)  the 

dosage, effect iveness, and side effects of medicat ion;  (5)  any funct ional 

rest r ict ions;  (6)  the claimant ’s work history;  and (7)  the absence of object ive 

medical evidence to support  the claimant ’s complaints.”   Buckner , 646 F.3d at  558 

(quotat ion and citat ion om it ted) .  “Although ‘an ALJ may not  discount  a claimant ’s 

allegat ions of disabling pain solely because the object ive medical evidence does not  

fully support  them,’ the ALJ may find that  these allegat ions are not  credible ‘if there 

are inconsistencies in the evidence as a whole.’”   I d. (quot ing Goff v. Barnhart , 421 

F.3d 785, 792 (8th Cir . 2005) ) .  After consider ing the seven factors, the ALJ must 

make express credibility determ inat ions and set  forth the inconsistencies in the 

record which caused the ALJ to reject  the claimant ’s complaints.  Singh v. Apfel, 

222 F.3d 448, 452 (8th Cir.  2000) ;  Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir.  

1998) . 

At  step four, the ALJ determ ines whether the claimant  can return to his past  

relevant  work, “ review[ ing]  [ the claimant ’s]  [ RFC]  and the physical and mental 

demands of the work [ claimant  has]  done in the past .”   20 C.F.R. § 404.1520(e) .  

The burden at  step four remains with the claimant  to prove his RFC and establish 

that  he cannot  return to his past  relevant  work.  Moore, 572 F.3d at  523;  accord 

Dukes v. Barnhart ,  436 F.3d 923, 928 (8th Cir.  2006) ;  Vandenboom  v. Barnhart , 

421 F.3d 745, 750 (8th Cir. 2005) . 

I f the ALJ holds at  step four of the process that  a claimant  cannot  return to 

past  relevant  work, the burden shifts at  step five to the Comm issioner to establish 

that  the claim ant  maintains the RFC to perform  a significant  number of jobs within 
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the nat ional economy.  Banks v. Massanari, 258 F.3d 820, 824 (8th Cir. 2001) ;  see 

also 20 C.F.R. § 404.1520( f) .  

I f the claimant  is prevented by his impairment  from doing any other work, 

the ALJ will f ind the claimant  to be disabled. 

V. Discussion  

To be ent it led to disability benefits under Tit le I I , plaint iff has the burden of 

showing he was disabled pr ior to September 30, 2006, the date he was last  

insured.  Jenkins v. Colvin, No. 2: 12-CV-91-JAR, 2014 WL 1259771, at  * 2 (E.D. 

Mo. Mar. 26, 2014) ;  see also 20 C.F.R. § 404.130;  Moore, 572 F.3d at  522;  Cox v. 

Barnhart , 471 F.3d 902, 907 (8th Cir.  2006) .  “Evidence from outside the insured 

period can be used in ‘helping to elucidate a medical condit ion during the t ime for 

which benefits m ight  be rewarded.’”   Cox , 471 F.3d at  907 (quot ing Pyland v. Apfel, 

149 F.3d 873, 876 (8th Cir . 1998) ) .  However, to be ent it led to Tit le I I  benefits, 

plaint iff must  prove he was disabled before his insurance expired.  I d.  

Plaint iff contends that  the ALJ erred when he determ ined that  plaint iff has 

the RFC to perform  light  work, with some rest r ict ions.  He also contends that  the 

ALJ’s hypothet ical quest ion to the vocat ional expert  was improper and, as a result , 

the vocat ional expert ’s does not  const itute substant ial evidence. 

A.  Residual Funct ional Capacity  

Plaint iff alleges that  the ALJ commit ted three errors that  underm ine his 

determ inat ion that  plaint iff has the RFC to perform  light  work, with some 

rest r ict ions:   (1)  the ALJ failed to cite “some”  medical evidence to support  his RFC 

determ inat ion;  (2)  the ALJ failed to consider the VA’s determ inat ion that  plaint iff 
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was disabled in assessing his RFC;  and (3)  the ALJ improperly discounted the third-

party opinion of plaint iff’s aunt  when he determ ined plaint iff’s RFC. 

A claimant ’s RFC is “ the most  a claimant  can st ill do despite his or her 

physical or mental lim itat ions.”   Mart ise v. Ast rue, 641 F.3d 909, 923 (8th Cir. 

2011)  ( internal quotat ions, alterat ion, and citat ions om it ted) .  “The ALJ bears the 

primary responsibilit y for determ ining a claimant ’s RFC and because RFC is a 

medical quest ion, some medical evidence must  support  the determ inat ion of the 

claimant ’s RFC.”   I d.  ( citat ion om it ted) .  The ALJ should obtain medical evidence 

that  addresses the claimant ’s “ability to funct ion in the workplace.”   Lauer v. Apfel, 

245 F.3d 700, 704 (8th Cir . 2001)  (quot ing Nevland v. Apfel, 204 F.3d 853, 858 

(8th Cir. 2000) ) .  “However, the burden of persuasion to prove disability and 

demonst rate RFC remains on the claimant .”   I d.  Even though the RFC assessment 

draws from medical sources for support , it  is ult im ately an adm inist rat ive 

determ inat ion reserved to the Commissioner.  Cox v. Ast rue, 495 F.3d 614, 619 

(8th Cir. 2007)  (cit ing 20 C.F.R. §§ 416.927(e) (2) , 416.946) .  “Because the social 

security disabilit y hearing is non-adversarial, however, the ALJ’s duty to develop 

the record exists independent  of the claimant ’s burden in this case.”   Storm o v. 

Barnhart , 377 F.3d 801, 806 (8th Cir. 2004) . 

1 . Medical and Other  Evidence Suppor ts the RFC  

Plaint iff contends the ALJ failed to cite “some”  medical evidence that  

reasonably leads to the conclusion that  plaint iff has the RFC to perform  light  work.  

“Light  work involves lift ing no more than 20 pounds at  a t ime with frequent  lift ing 

or carrying of objects weighing up to 10 pounds.  Even though the weight  lifted 

may be very lit t le, a job is in this category when it  requires a good deal of walking 
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or standing, or when it  involves sit t ing m ost  of the t ime with some pushing and 

pulling of arm  or leg cont rols.”   20 C.F.R. § 416.967(b) .  I n his disability applicat ion 

plaint iff reported that  his past  relevant  work as a custodian or j anitor required him  

to walk, stand, or climb for up to seven hours per day.  (Tr. 92)   I n addit ion, he 

was required to lift  cleaning equipment , including carrying vacuum cleaners, old 

carpets, mat t resses, and other items “up and down 3 to 4 flights of stairs.”   I d.  

Plaint iff would somet imes lift  up to fifty pounds as a janitor,  and he frequent ly was 

required to lift  up to ten pounds.  I d.  Thus, the record before the ALJ was 

uncontested that  plaint iff had once been capable of perform ing, and he did perform , 

light  work.  The ALJ then considered the existence and severit y of plaint iff’s 

symptoms to determ ine whether he was present ly capable of such performance, 

ult imately concluding that  plaint iff can st ill perform  light  work, with the rest r ict ions 

noted above.  (Tr. 269–73)  

To reach his conclusion that  plaint iff can perform  light  work, the ALJ first  

found that  plaint iff’s medically determ inable impairments could reasonably be 

expected to cause his alleged symptoms.  (Tr. 271)   Plaint iff alleges no error with 

that  determ inat ion.  Second, however, in evaluat ing the intensity, persistence, and 

lim it ing effects of plaint iff’s symptoms, the ALJ found that  after taking those factors 

into account , plaint iff could st ill perform  light  work.  I d.   Plaint iff alleges the ALJ 

erred in evaluat ing the lim it ing effects of his symptoms, claim ing the ALJ did not  

cite any medical evidence to support  his conclusion that  plaint iff has the RFC to 

perform  light  work.  But  see Lauer , 245 F.3d at  704 (holding that  “ the burden of 

persuasion to prove disability and demonst rate RFC remains on the claimant ” ) .  
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Plaint iff wholly ignores the ALJ’s analysis, which cites substant ial medical and 

other evidence to support  the conclusion that  plaint iff can perform  light  work with 

the noted rest r ict ions.  I n Polaski v. Heckler , 739 F.2d 1320 (8th Cir . 1984) , the 

Eighth Circuit  set  forth factors an ALJ must  consider in evaluat ing the credibilit y of a 

plaint iff’s test imony and complaints, in addit ion to the object ive medical evidence.  

These factors include:  

(1)  the claimant ’s daily act iv it ies;  (2)  the durat ion, intensit y, and frequency 
of pain;  (3)  the precipitat ing and aggravat ing factors;  (4)  the dosage, 
effect iveness, and side effects of medicat ion;  (5)  any funct ional rest r ict ions;  
(6)  the claimant ’s work history;  and (7)  the absence of object ive medical 
evidence to support  the claimant ’s complaints. 
 

Moore, 572 F.3d at  524 (cit ing Polaski, 739 F.2d at  1322) .  Moreover, a claimant ’s 

subject ive complaints may be discounted if there are inconsistencies in the record 

as a whole.  20 C.F.R. §§ 404.1529, 416.929;  McKinney v. Apfel, 228 F.3d 860, 

864 (8th Cir. 2000) ;  Polaski, 739 F.2d at  1322;  see Sm ith v. Colvin, 756 F.3d 621, 

625 (8th Cir. 2014)  (explaining that  a court  is to “defer to the ALJ’s evaluat ion of [ a 

claimant ’s]  credibility, provided that  such determ inat ion is supported by good 

reasons and substant ial evidence, even if every factor is not  discussed in depth”  

( internal quotat ion m arks and citat ion om it ted) ) . 

Cont rary to plaint iff’s assert ion, the ALJ considered, inter alia, the following 

medical and other evidence to determ ine that  plaint iff is capable of perform ing light  

work:   First , as the ALJ explained, “ there is no medical opinion that  [ plaint iff]  is not  

able to work or that  sets specific lim itat ions”  on his abilit ies.  (Tr. 272)   For that  

reason, among others, the ALJ found that  “ [ t ] here is no credible evidence that  he 

could not  sustain”  light  work with some rest r ict ions.  I d.  Where a plaint iff’s medical 

records show a lack of significant  rest r ict ions imposed by t reat ing physicians, such 
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evidence supports an ALJ’s finding of no disability.  See Choate v. Barnhart , 457 

F.3d 865, 870 (8th Cir. 2006) ;  Brown v. Chater , 87 F.3d 963, 965 (8th Cir. 1996) ;  

see also 20 C.F.R. §§ 404.1530, 416.930 ( “ I f you do not  follow the prescribed 

t reatment  without  a good reason, we will not  find you disabled . . . .” ) .  

As the ALJ also explained, notes from a primary care clinic v isit  on October 

20, 2011, indicated plaint iff’s lower back symptoms were not  persistent .  Plaint iff 

reported that  he woke up with weakness and numbness in his left  leg, but  the 

problem subsided if he rubbed the affected area for a few m inutes.  He also denied 

any pain or t ingling associated with the numbness, and he denied numbness after 

prolonged per iods of standing or walking, ult imately opt ing to cont inue his 

medicat ion rather than seeking more aggressive t reatment .  An ALJ may consider a 

plaint iff’s conservat ive course of t reatment as indicat ive that  his symptoms are not  

disabling.  Gowell v. Apfel, 242 F.3d 793, 796 (8th Cir. 2001) . 

On September 29, 2009, plaint iff’s physical exam inat ion was generally 

unremarkable.  Plaint iff complained that  he was no longer able to run, his left  knee 

would pop, and he had morning st iffness and m ild pain dur ing his range of mot ion 

test .  But  the ALJ noted that  plaint iff’s back and knee pain was well cont rolled on 

Flexer il.  “ I f an impairment  can be cont rolled by t reatment  or medicat ion, it  cannot  

be considered disabling.”   Wildm an v. Ast rue, 596 F.3d 959, 965 (8th Cir.  2010)  

(quotat ion marks and citat ion om it ted) . 

At  an April 1, 2009, clinic v isit , plaint iff complained of back st iffness and 

popping in his left  knee, but  he was able to walk long distances and ascend stairs, 

albeit  with some diff iculty.  Before that , on November 17, 2007, plaint iff had also 

complained that  his pain intensifies with long periods of sit t ing and standing.  But  
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on February 22, 2008, plaint iff’s lumbar range of mot ion was “ full with no pain.”   

(Tr. 268)   He had no motor loss, sensory loss, muscle weakness, muscle at rophy, 

or reflex loss, and he could “ toe walk and heel walk without  pain.”   I d.  Though 

plaint iff had some localized back pain and some of his muscles were hypertonic, 

which slight ly decreased their rotat ional range, the medical professionals who 

evaluated him  prescribed only ice for pain relief and cont inued use of his 

medicat ions.  See Wildm an, 596 F.3d at  965.  Moreover, as the ALJ also noted, on 

April 30 and July 23, 2008, plaint iff had no pain dur ing a st raight  leg raise test , and 

he had no signs of neurologic compression on May 2, 2007. 

The ALJ properly took account  of plaint iff’s alleged knee lim itat ions, but  he 

explained that  plaint iff’s knee condit ion was not  disabling because “his knees are 

stable and he is able to walk long distances and go up and down stairs without  

diff iculty.”   (Tr. 271)   The ALJ also noted that  plaint iff “does not  use a crutch or 

cane, [ he]  only occasionally wears his knee brace[ ,]  and [ he]  is able to walk 

effect ively.”   (Tr. 268, 271)   As Wildm an inst ructs, “ [ i] f an impairment  can be 

cont rolled by t reatment  or medicat ion, it  cannot  be considered disabling.”   596 F.3d 

at  965 (quotat ion marks and citat ion om it ted) .  Moreover, the ALJ was perm it ted to 

consider plaint iff’s conservat ive course of t reatment  as indicat ive that  his knee 

symptoms are not  disabling.  Gowell, 242 F.3d at  796. 

Furthermore, as the records from an August  6, 2008, clinic visit  show, 

plaint iff adm it ted that  he does not  take his medicat ions as prescribed, nor does he 

follow through with referrals to physical therapy.  See Guilliam s v. Barnhart ,  393 

F.3d 798, 802 (8th Cir . 2005)  ( “A failure to follow a recom mended course of 

t reatment  also weighs against  a claimant ’s credibility.” ) .  The ALJ also took note 
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that  plaint iff was repeatedly offered surgery on his r ight  knee, but  he refused any 

surgery.  See id.  So too, plaint iff “ declined spinal surgery, preferr ing to focus upon 

physical therapy[ ,]  and he did not  follow through with physical therapy or 

chiropract ic t reatment .”   (Tr. 272)   The ALJ was perm it ted to consider plaint iff’s 

failure to follow the recommended course of t reatment  for his back and knee 

condit ions as indicat ive that  his condit ions are not  disabling.  See Guilliam s, 393 

F.3d at  802;  see also Wildm an v. Ast rue, 596 F.3d at  965;  Gowell, 242 F.3d at  796;  

20 C.F.R. §§ 404.1530, 416.930.  

The ALJ addit ionally explained that  plaint iff was inconsistent  when he 

somet imes reported that  his medicat ions cont rol his pain, while at  other t imes he 

reported the medicat ions provide no relief at  all.   Plaint iff also failed to provide any 

indicat ion of how well his elect r ical st imulat ion therapy equipment  funct ioned.  And 

the ALJ found that  the evidence “st rongly suggests that  he has not  followed through 

with his exercises.”   (Tr. 268)   The ALJ could discount  plaint iff’s subject ive 

complaints where the record as a whole reflects a history of infrequent  or 

inconsistent  medical t reatment .  See Johnson, 240 F.3d at  1148;  Clark v. Chater ,  

75 F.3d 414, 417 (8th Cir. 1996) . 

According to the ALJ, the records were “silent  with respect  to any diff icult ies 

in the [ plaint iff’s]  act iv it ies of daily liv ing.”   (Tr. 267)   While the extent  of daily 

liv ing act iv it ies does not  alone show an ability to work, such act iv it ies may be 

considered along with other evidence when evaluat ing a claimant ’s credibility.  See 

Carlock v. Sullivan, 902 F.2d 1342, 1343 (8th Cir . 1990) ;  see also McCoy v. Ast rue, 

648 F.3d 605, 614 (8th Cir. 2011)  (affirm ing an ALJ who appropriately considered a 

claimant ’s act iv it ies of daily liv ing) . 
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Furthermore, the ALJ explained that , though plaint iff contends he cannot 

work because he is disabled, at  one point  he asserted that  he “stopped working 

because he was not  allowed to cont inue [ his job]  after he qualif ied for his VA 

pension benefits.”   (Tr. 271)   The ALJ did not  err when he discredited plaint iff’s 

complaints based in part  on those inconsistent  statements.  See Johnson, 240 F.3d 

at  1148.   

The ALJ addit ionally noted that  even though plaint iff suffered his back injury 

in 1992, he cont inued to work off-and-on unt il 2005 with that  injury.  The ALJ 

explained that :   “The record reveals that  his allegedly disabling low back condit ion 

was present  at  approximately the same level of severit y pr ior  to the alleged onset  

of disability date.  The fact  that  this impairment  did not  prevent  him  from working 

at  that  t ime st rongly suggests that  it  would not  current ly prevent  work.”   (Tr. 271)   

According to the ALJ, “ [ b] ecause [ plaint iff]  worked for a significant  t ime with the 

low back condit ion and symptoms that  he alleges prevent  him  from sustaining 

substant ial gainful work act iv ity, unless there [ are]  object ive findings or clinical 

evidence of significant  deteriorat ion result ing in addit ional funct ional lim itat ions, 

those impairments and symptoms and lim itat ions at t r ibutable to these impairments 

do not  establish that  the claimant  is current ly disabled.”   I d.  The ALJ was correct ;  

if a plaint iff has worked with a part icular  impairment  for years, that  im pairment  

cannot  be considered present ly disabling without  “evidence of significant  

deteriorat ion in [ his]  condit ion.”   Goff, 421 F.3d at  792. 

I n assessing plaint iff’s credibilit y, the ALJ further explained that  though he 

did not  completely disregard plaint iff’s subject ive complaints of pain, he did not  

accord those subject ive complaints “much weight [ ,]  because the alleged level of 
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impairment  is inconsistent  with the preponderance of the evidence as a whole.”   

(Tr. 272)   An ALJ may find that  a plaint iff’s “subject ive complaints are not  credible 

in light  of object ive medical evidence to the cont rary.”   Gonzales v. Barnhart , 465 

F.3d 890, 895 (8th Cir . 2006)  (quotat ion marks and citat ion om it ted) ;  see also 

Gregg v. Barnhart , 354 F.3d 710, 713 (8th Cir. 2003)  ( “ I f an ALJ explicit ly  

discredits the claimant ’s test imony and gives good reasons for doing so, we will 

normally defer to the ALJ’s credibility determ inat ion.” ) ;  Eichelberger v. Barnhart ,  

390 F.3d 584, 590 (8th Cir . 2004)  ( “We will not  subst itute our opinion for that  of 

the ALJ, who is in a bet ter posit ion to assess credibilit y.” ) .  

The ALJ specifically found that  plaint iff’s “work history is characterized by 

relat ively low earning and significant  breaks in employment , which cast  doubts on 

his credibilit y that  he is not  working because he is disabled.  His inconsistent  and 

poor work history may indicate a lack of mot ivat ion to work rather than a lack of 

ability to work.”   (Tr . 271)   The ALJ was ent it led to discredit  plaint iff’s credibilit y 

where he has a “sporadic [ pre-alleged-onset ]  work record reflect ing low earnings 

and mult iple years with no reported earnings.”   Frederickson v. Barnhart , 359 F.3d 

972, 976 (8th Cir. 2004) .  So too, the ALJ could find that  plaint iff was less credible 

where his “ incent ive to work m ight  be inhibited by [ his]  long- term  disability check.”   

Eichelberger , 390 F.3d at  590. 

The ALJ also explained that , with regard to counsel’s assert ion that  plaint iff 

m ight  need to lie down during the day and would therefore be precluded from 

working, he “did not  find . . . that  [ plaint iff]  would need to lie down during the day 

for symptom relief.”   (Tr. 274)   Because the evidence does not  support  the 

assert ion that  plaint iff must  lie down for symptom relief, the ALJ need not  have 
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adopted counsel’s proposed lim itat ion when he determ ined plaint iff’s RFC.  See 

Gregg, 354 F.3d at  713. 

Addit ional evidence not  explicit ly ment ioned by the ALJ also supports the RFC 

determ inat ion, such as the fact  that  plaint iff was inconsistent  when report ing how 

frequent ly he took his medicat ion, or which medicat ions he had been prescribed.  

The ALJ considered “ the ent ire record.”   (Tr. 269)   To the extent  the ALJ did not  

discuss certain records in detail, plaint iff has not  pointed to any record that  was not  

explicit ly ment ioned in the opinion that  would have det racted from the RFC 

determ inat ion.  See Morrison v. Apfel, 146 F.3d 625, 628 (8th Cir . 1998)  

(explaining that  an ALJ is not  required to discuss in detail every item of evidence) . 

Finally, to the extent  that  the ALJ’s considerat ion of any of the medical 

evidence was error, it  did not  result  in an erroneous RFC determ inat ion, given the 

substant ial medical and other evidence that  supports the RFC.  Any such error was 

thus harm less.  See Shinseki v. Sanders, 556 U.S. 396, 409 (2009)  ( “ [ T] he burden 

of showing that  an error is harmful normally falls upon the party at tacking the 

agency’s determ inat ion.”  (citat ions om it ted) ) .  For all of those reasons, the ALJ did 

not  err in his assessment  of the medical and other evidence, so his determ inat ion 

that  plaint iff has the RFC to perform  light  work with some rest r ict ions was not  error.  

2 . VA Benefit s  

Plaint iff next  contends that  the ALJ’s assessment  of his RFC was erroneous 

because, in his v iew, the ALJ merely recited, rather than seriously considered, that  

plaint iff is receiving non-service connected disability benefits from the VA.  First ,  as 

plaint iff adm its, “a disability determ inat ion by the Veterans Administ rat ion is not  

binding on the ALJ.”   Jenkins v. Chater , 76 F.3d 231, 233 (8th Cir. 1996)  (cit ing 
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Fisher v. Shalala, 41 F.3d 1261, 1262 (8th Cir. 1994) , and 20 C.F.R. § 404.1504) .  

The ALJ was not  required to give cont rolling weight  to the VA’s assessment  of 

plaint iff’s capabilit ies, thus his failure to do so was not  error. 

Second, plaint iff is correct  that  “ findings of disabilit y by other federal 

agencies, even though they are not  binding on an ALJ, are ent it led to some weight  

and must  be considered in the ALJ’s decision.”   Morrison, 146 F.3d at  628.  But  

here the ALJ did just  that ;  he did much more than merely recite the fact  that  the 

VA granted plaint iff benefits under its regulat ions.  The ALJ referenced medical 

records generated by physicians employed by or working on behalf of the VA, from 

whom plaint iff sought  t reatment , throughout  his opinion and part icular ly when 

discussing plaint iff’s RFC.  (Tr. 269–73)   The ALJ also considered that  plaint iff 

experienced the same chronic symptoms both before and after he was awarded VA 

benefits, and the ALJ found plaint iff’s subject ive complaints of disabling pain less 

credible in part  on that  basis.  (Tr. 272)  

Also of note to the ALJ was plaint iff’s assert ion that  he stopped working 

because he was forbidden from cont inuing to work after he qualif ied for VA benefits 

if he wished to cont inue those benefits, which det racted from plaint iff’s assert ion 

that  his pain prevents him  from working.  (Tr. 271)   Unlike in Morrison, moreover, 

no medical evidence from a VA physician (or other sources)  indicates that  plaint iff 

is unable to obtain and maintain gainful employment .  Cf. 20 C.F.R. § 404.1527(d)  

(explaining that  a mere statement  by an outside source that  a claimant  is 

“disabled”  will not  be given “any special significance”  because such issues are 

“ reserved to the Commissioner” ) .  Accordingly, the ALJ properly took into account  
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the VA’s determ inat ion when he concluded that  plaint iff has the RFC to perform  

light  work.  

3 . The Third - Par ty Assessm ent  

Finally, plaint iff asserts that  the ALJ erred when he afforded no weight  to the 

third-party funct ion report  of Brenda Wade, plaint iff’s aunt .  Though Wade 

documented her lay evaluat ion support ing plaint iff’s claims, she admit ted that , “we 

don’t  do anything together.”   (Tr. 112)   An ALJ may properly discount  the 

“ [ c] orroborat ing test imony”  of a person who has “a financial interest  in the outcome 

of the case.”   Choate, 457 F.3d at  872.  An ALJ is also perm it ted to discount  

opinions, even those by t reat ing physicians, where such opinions are inconsistent  

with other substant ial evidence in the record.  See Cline v. Colvin, 771 F.3d 1098, 

1103 (8th Cir. 2014) .  Here, the ALJ explained that  he gave no weight  to Wade’s 

report  because she is not  an acceptable medical source, she has an interest  in 

seeing plaint iff obtain addit ional benefits to “alleviate the burden [ plaint iff]  is on his 

parents,”  and she admit ted that  she spends lit t le or no t ime around plaint iff.  (Tr. 

272)   The ALJ’s determ inat ion of plaint iff’s RFC was not  underm ined by the fact  that  

he accorded no weight  to Wade’s report .    

B.  Vocat ional Exper t ’s Hypothet ica l  

Plaint iff also contends that  the ALJ presented the vocat ional expert  with an 

improper hypothet ical, assert ing only that  the ALJ’s hypothet ical was formulated 

based on an erroneous RFC determ inat ion.  “Test imony from a [ vocat ional expert ]  

based on a properly-phrased hypothet ical quest ion const itutes substant ial 

evidence.”   Roe v. Chater , 92 F.3d 672, 675 (8th Cir. 1996)  (cit ing Cruze v. Chater , 

85 F.3d 1320, 1323 (8th Cir.  1996) .  As the Eighth Circuit  has explained:  
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A hypothet ical quest ion posed to the vocat ional expert  is sufficient  if it  
sets forth impairments supported by substant ial evidence in the record 
and accepted as t rue by the ALJ.  The hypothet ical quest ion must  
capture the concrete consequences of the claimant ’s deficiencies.  
Likewise the ALJ may exclude any alleged impairments that  [ he]  has 
properly rejected as unt rue or unsubstant iated. 

Hunt  v. Massanari, 250 F.3d 622, 625 (8th Cir. 2001)  ( internal citat ions and 

quotat ions om it ted) ;  see Heino v. Ast rue, 578 F.3d 873, 882 (8th Cir . 2009)  ( “ [ A]  

hypothet ical quest ion posed to a [ vocat ional expert ]  need not  include allegat ions 

that  the ALJ found not  credible.”  ( cit ing Pertuis v. Apfel, 152 F.3d 1006, 1007 (8th 

Cir . 1998) ) .  

According to plaint iff, the ALJ’s hypothet ical was based on a flawed RFC 

determ inat ion.  Plaint iff reasons that , because the RFC was purportedly determ ined 

incorrect ly, the vocat ional expert ’s test imony in response to the ALJ’s hypothet ical 

cannot  const itute substant ial evidence that  other jobs exist  in the nat ional economy 

for a person matching plaint iff’s age, educat ion, work exper ience, and RFC.  But  as 

the Court  has discussed, the ALJ did not  err in assessing plaint iff ’s RFC.  Therefore, 

the ALJ also did not  err with regard to the sole point  plaint iff raises on appeal of the 

vocat ional expert ’s test imony.  The vocat ional expert ’s responses to the ALJ’s 

properly formulated hypothet ical const itute substant ial evidence that  other work 

exists for plaint iff in the nat ional economy.  See Massanari, 250 F.3d at  625.  

Accordingly, the ALJ did not  err when he relied on the vocat ional expert ’s 

test imony. 

VI . Conclusion  

For the reasons discussed above, the Court  f inds that  the Commissioner’s 

decision is supported by substant ial evidence in the record as a whole.  Therefore, 

plaint iff is not  ent it led to relief.  
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Accordingly, 

I T I S HEREBY ORDERED that  the decision of the Commissioner is 

aff irm ed . 

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
Dated this 19th day of August , 2015. 


