
UNI TED STATES DI STRI CT COURT 
 EASTERN DISTRI CT OF MISSOURI  
 EASTERN DIVISI ON 
 

JAMES J. HAMI LTON,   )   
      )  
               Plaint iff,  )  

     )  
          vs. )  Case No. 4: 14-CV-766-CEJ 

     )  
TERRY RUSSELL, et  al.,  )  

     )  
               Defendants. )  
 

MEMORANDUM AND ORDER 

This mat ter is before the Court  on the mot ion of defendants Terry Russell 

and George Lombardi to dism iss plaint iff’s third amended com plaint  for failure to 

state a claim , pursuant  to Fed. R. Civ. P. 12(b) (6) .  The issues are fully br iefed. 

I . Background   

 Plaint iff James J. Hamilton br ings this act ion pursuant  to 42 U.S.C. § 1983.  

Hamilton is impr isoned at  the Eastern Recept ion, Diagnost ic and Correct ional 

Center (ERDCC)  in Bonne Terre, Missouri.   Russell is the warden of the ERDCC and 

Lombardi is the director of the Missouri Department  of Correct ions.  I n Count  I  of 

the complaint , which is the only allegat ion against  defendants, Ham ilton alleges 

that  defendants failed to protect  him  from assault  by another inm ate. 

 On January 17, 2014, an inmate in House 3 of the ERDCC at tempted to 

extort  canteen items from Hamilton and threatened to assault  him  after he refused 

to comply.  Hamilton “at tempted to seek help from a guard at  the guard’s desk,”  

but  “ [ n] o guards or other officials were present .”   Third Am ’d Com pl. ¶ 65.  

Hamilton returned to his cell, where the at tacker then assaulted him , injur ing his 

shoulder ( the first  assault ) .  No guards were present  during the first  assault .  After  
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the first  assault , Ham ilton sought  assistance at  the guard’s desk, and st ill no guards 

were present .  Hamilton then returned to his cell, whereupon the at tacker entered 

and assaulted Ham ilton again ( the second assault ) .  Ham ilton’s chest , face, and 

head were injured during the second assault .  Ham ilton sought  aid at  the guard’s 

desk for a third t ime, but  the desk was st ill unstaffed.  Guards later arr ived and 

took Hamilton to the manager of House 3, then to segregat ion. 

Hamilton claims that  defendants failed to protect  him  from assault  by a  

violent  inmate, in v iolat ion of the Eighth Amendment . Hamilton alleges that  Russell 

and Lombardi “ knew of and deliberately disregarded an excessive r isk to Plaint iff’s  

health and safety”  because they “knew that  the ERDCC was inadequately staffed,”  

and that  inadequate staffing and monitor ing created “an excessive r isk that  inmates 

would be subject  to assault  by other inmates.”  I d. ¶¶ 91, 93–94, 97, 99–100.  

I I . Legal Standard 

The purpose of a mot ion to dism iss under Rule 12(b) (6)  of the Federal Rules 

of Civil Procedure is to test  the legal sufficiency of the complaint .  The factual 

allegat ions of a complaint  are assumed t rue and const rued in favor of the plaint iff,  

“even if it  st r ikes a savvy judge that  actual proof of those facts is improbable.”   Bell 

At lant ic Corp. v. Twom bly , 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. 

Sorem a N.A., 534 U.S. 506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 

327 (1989)  ( “Rule 12(b) (6)  does not  countenance . . . dism issals  based on a 

judge’s disbelief of a complaint ’s factual allegat ions” ) ;  Scheuer v. Rhodes, 416 U.S. 

232, 236 (1974)  (a well-pleaded complaint  may proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .   The issue is not  whether the plaint iff will 

ult imately prevail, but  whether the plaint iff is ent it led to present  evidence in 



3 
 

support  of his claim .  I d.  A viable complaint  must  include “enough facts to state a 

claim  to relief that  is plausible on its face.”   Bell At lant ic Corp. , 550 U.S. at  570;  see 

also id. at  563 ( “no set  of facts”  language in Conley v. Gibson, 355 U.S. 41, 45–46 

(1957) , “has earned its ret irement .” ) .  “Factual allegat ions must  be enough to raise 

a r ight  to relief above the speculat ive level.”   I d. at  555. 

I I I . Discussion 

To state a claim  against  defendants under 42 U.S.C. § 1983, the plaint iff 

“must  show a deprivat ion of a r ight , pr iv ilege, or immunity secured by the 

Const itut ion or the laws of the United States.”   Beck v. LaFleur ,  257 F.3d 764, 765–

66 (8th Cir . 2001) .  Because vicar ious liability is inapplicable to § 1983 suits, 

plaint iff “must  plead that  each Government-official defendant , through the official’s 

own individual act ions, has violated the Const itut ion.”   Ashcroft  v. I qbal, 556 U.S. 

662, 676 (2009) .  Moreover, in pleading an Eighth Am endment  violat ion, 

“ [ t ] hreadbare recitals of the elements of a cause of act ion, supported by mere 

conclusory statements, do not  suffice.”   I d. at  678–79 (quot ing Bell At lant ic Corp.,  

550 U.S. at  556, 557, 570) .  When the “well-pleaded facts do not  perm it  the court  

to infer more than the mere possibility of m isconduct , the complaint  has alleged—

but  it  has not  ‘show[ n] ’—‘that  the pleader is ent it led to relief. ’”   I d. at  679 (quot ing 

Fed.R.Civ.P. 8(a) ) . 

 “ [ T] he eighth amendment ’s prohibit ion against  cruel and unusual 

punishment  requires pr ison officials to ‘take reasonable measures to guarantee’ 

inmate safety by protect ing them from at tacks by other prisoners.”   Young v. Selk , 

508 F.3d 868, 871–72 (8th Cir . 2007)  (quot ing Farm er v. Brennan, 511 U.S. 825, 

832 (1994) ) .  “Of course, prison officials do not  commit  a const itut ional v iolat ion 
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every t ime one prisoner at tacks another.”   I d. ( citat ions om it ted) .  Rather, “ [ p] r ison 

officials act  unreasonably .  .  .  when they are ‘deliberately indifferent  to a 

substant ial r isk of serious harm  [ to a pr isoner] . ’”   Nelson v. Shuffm an, 603 F.3d 

439, 446 (8th Cir . 2010)  (quot ing Young,  508 F.3d at  872) .  To state a plausible 

deliberate indifference claim , a pr isoner must  plead sufficient  facts to meet  two 

requirements:  “The first  requirement  tests whether, viewed object ively, the 

deprivat ion of r ights was sufficient ly ser ious.  The second requirement  is subject ive 

and requires that  the inmate prove that  the prison officials had a ‘sufficient ly 

culpable state of m ind.’”   I rving v. Dorm ire, 519 F.3d 441, 446 (8th Cir.  2008)  

(quot ing Farm er , 511 U.S. at  834)  ( internal citat ion om it ted) . 

Under the first  requirement , an alleged deprivat ion is “ ‘object ively, 

sufficient ly ser ious,’ [ if]  the official’s failure to protect  resulted in the inm ate being 

‘incarcerated under condit ions posing a substant ial r isk of ser ious harm.’”   Young, 

508 F.3d at  872 (quot ing Farm er , 511 U.S. at  834) .  An assault  by one inmate 

against  another const itutes “serious harm.”   Jensen v. Clarke, 94 F.3d 1191, 1198 

(8th Cir. 1996) .  “ [ T] he assailant ’s conduct  can provide the court  ‘the most  

probat ive evidence of the degree and type of r isk that  [ the prisoner]  faced.’”  

Nelson, 603 F.3d at  447 (quot ing Young, 508 F.3d at  872) . 

Hamilton alleges that  he was assaulted by the at tacker twice, and he 

provides facts to support  the allegat ion of serious harm .  Absent  from the 

complaint , however, are any facts plausibly suggest ing that  Ham ilton was 

incarcerated under condit ions posing a substant ial r isk of that  serious harm before 

the at tacker threatened him .  Ham ilton does not  allege that  the at tacker had 

previously engaged in threatening or assault ive conduct  toward him  or other 
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prisoners, which could have indicated an exist ing substant ial r isk.  I ndeed, the facts 

alleged in the complaint  do not  indicate that  a substant ial r isk to Hamilton existed 

prior to the moment of the at tacker’s threat .   However, after the first  assault ,  

there was a substant ial r isk that  Ham ilton would be harmed in a second assault , as 

he was.  Thus, the complaint  alleges sufficient  facts to meet the first  requirement  to 

state a deliberate indifference claim  against  defendants. 

Under the second requirement , “ [ a] n official is deliberately indifferent  if he or 

she actually knows of the substant ial r isk and fails to respond reasonably to it .”   

Young, 508 F.3d at  873 (cit ing Farm er, 511 U.S. at  844–45) .  Deliberate 

indifference is “more than ordinary lack of due care for the pr isoner’s interests or 

safety”  and “describes a state of m ind more blameworthy than negligence”  but  

“something less than acts or om issions for the very purpose of causing harm or 

with knowledge that  harm will result .”   Farm er , 511 U.S. at  835 (quotat ions and 

citat ions om it ted) .  “An obvious r isk of a harm just if ies an inference a prison official 

subject ively disregarded a substant ial r isk of serious harm to the inmates.”   Lenz v. 

Wade, 490 F.3d 991, 995 (8th Cir. 2007) .  But  a “ ‘single incident , or a series of 

isolated incidents, usually provides an insufficient  basis upon which to assign 

supervisor liability.’”   I d. at  995–96 (quot ing Howard v. Adkison, 887 F.2d 134, 138 

(8th Cir. 1989) ) ;  see also Jensen, 94 F.3d at  1197–98;  Falls v. Nesbit t , 966 F.2d 

375, 378 (8th Cir . 1992)  ( “A ‘pervasive r isk of harm ’ requires evidence of frequent  

violence or sexual assaults which places a prisoner or group of prisoners in 

reasonable fear for their safety . . . .  I n every case, a ‘pervasive r isk’ is something 

more than a single incident  and something less than a r iot .” ) .  
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Hamilton alleges no facts to suggest  that  the two assaults were more than 

isolated instances that  occurred in quick succession.  While it  is alleged that  

inadequate staffing in House 3 created an obvious r isk to prisoner safety from 

potent ial assaults, the complaint  sets forth no facts plausibly suggest ing such a r isk 

was obvious.  Ham ilton does not  allege a pat tern of inmate assaults in House 3, by 

the at tacker or by other prisoners.  Nor does Hamilton set  forth facts plausibly 

suggest ing that  v iolence in House 3 was pervasive, such that  defendants must  have 

been aware of the r isk of assault .  Ham ilton’s threadbare recital of the knowledge 

requirement  of a deliberate indifference claim , without  any facts from which to 

plausibly infer that  knowledge, is insufficient . See Reynolds v. Dorm ire, 636 F.3d 

976, 981 (8th Cir . 2011)  ( “ [ A]  warden’s general responsibility for supervising the 

operat ions of a pr ison is insufficient  to establish personal involvement .” )  ( citat ion 

om it ted) .   

Addit ionally, the complaint  is devoid of facts plausibly suggest ing that  House 

3 was inadequately staffed.  The complaint  makes no ment ion of the number of 

guards required to be present  at  any given locat ion, only that  no guards were 

present  during the two assaults.  The mere fact  that  guards were not  present  at  the 

precise t ime the assaults took place does not  give r ise to a plausible inference that  

House 3 is inadequately staffed, such that  defendants may be held liable. Finally,  

no facts alleged in the complaint  plausibly suggest  that  defendants were 

subject ively reckless in failing to address any staffing inadequacies.  

* * * *  
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For the reasons discussed above, the Court  concludes that  the third amended 

complaint  fails to state a claim  for relief against  defendants Lombardi and Russell 

that  is plausible on its face.   

Accordingly, 

I T I S HEREBY ORDERED  that  the mot ion of defendants George Lombardi 

and Terry Russell to dism iss the third amended complaint  [ Doc. # 46]  is granted . 

I T I S FURTHER ORDERED  that  the mot ion of defendants George Lombardi 

and Terry Russell to dism iss Count  I  of the second amended complaint  [ Doc. # 21]  

is m oot .  

An order of part ial dism issal will accompany this Memorandum and Order. 

 

            
      CAROL E. JACKSON 
      UNI TED STATES DI STRI CT JUDGE 
 
 

Dated this 19th day of February, 2015. 


