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UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
ROSCOE R. MCWI LLI AMS, JR., et  al.,   )  
       )  
               Plaint iffs,     )  
       )  
          vs.      )  Case No. 4: 14-CV-768 (CEJ)  
       )  
J.P. MORGAN CHASE BANK, NATI ONAL  )  
ASSOCATI ON, et  al.,     )  
       )  
               Defendants.    )  
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on the first  am ended m ot ion of defendant  J.P. 

Morgan Chase Bank, N.A. to dism iss the com plaint  for failure to state a claim  for 

relief, pursuant  to Fed. R. Civ. P. 12(b) (6) .  Plaint iffs have not  filed a response, and 

the t im e allowed for doing so has elapsed.     

I . Background 

Plaint iffs Roscoe McWilliam s, Jr. and Em m a McWilliam s bring this act ion 

assert ing a claim  of wrongful foreclosure (Count  I )  and seeking injunct ive relief 

(Count  I I ) .1  According to the com plaint , on Septem ber 28, 2006, Mr. McWilliam s 

executed a note and deed of t rust  for the purchase of real property in St . Louis 

County, Missouri.  Defendant  J.P. Morgan Chase Bank, N.A. (Chase Bank)  is the 

holder of the note.  On Septem ber 25, 2009, Chase Bank claim ed that  Mr. 

McWilliam s was in default  on the loan.  The default  was recorded, and a sheriff’s 

sale was scheduled for February 11, 2014.  Defendant  South & Associates, P.C. was 

appointed as successor t rustee.  I n the com plaint , plaint iffs allege that  Mr. 

                                          
1 Plaintiffs filed this action in the St. Louis County Circuit Court.  It was removed by defendant J.P. Morgan Chase 
Bank, N.A., pursuant to 28 U.S.C. §§ 1332 and 1446. 
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McWilliam s was not  in default .  They seek m onetary dam ages and an order 

enjoining the sheriff’s sale. 

I I . Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  of the Federal Rules 

of Civil Procedure is to test  the legal sufficiency of the com plaint .  The factual 

allegat ions of a com plaint  are assum ed t rue and const rued in favor of the plaint iff,  

“even if it  st r ikes a savvy judge that  actual proof of those facts is im probable.”   Bell 

At lant ic Corp. v. Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. 

Sorem a N.A., 534 U.S. 506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 

327 (1989)  ( “Rule 12(b) (6)  does not  countenance . . .  dism issals  based on a 

judge’s disbelief of a com plaint ’s factual allegat ions” ) ;  Scheuer v. Rhodes, 416 U.S. 

232, 236 (1974)  (a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .  The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim .  I d.  A viable com plaint  m ust  include “enough facts to state a 

claim  to relief that  is plausible on its face.”   Twom bly, 550 U.S. at  570;  see also id. 

at  563 (stat ing the “no set  of facts”  language in Conley v. Gibson, 355 U.S. 41, 45-

46 (1957) , “has earned it s ret irem ent .” ) .  “Factual allegat ions m ust  be enough to 

raise a r ight  to relief above the speculat ive level.”   I d. at  555. 

I I I . Discussion 

A. Count  I :  W rongful Foreclosure 
 

Defendant  argues that  the com plaint  should be dism issed, because the non-

judicial foreclosure was never conducted and no cause of act ion for at tem pted 

wrongful foreclosure exists under Missouri law.  I n the com plaint , which was filed 
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on March 17, 2014, plaint iffs allege that  a sheriff’s sale was scheduled to take place 

approxim ately a m onth earlier, on February 11, 2014.  However, neither in the 

com plaint  nor in the pleadings subsequent ly filed do plaint iffs allege that  the sale 

actually occurred.  The Missouri Supreme Court  has clearly and uncondit ionally 

rejected at tem pted wrongful foreclosure as a cause of act ion.  See Reese v. First  

Missour i Bank & Trust  Co. of Creve Coeur, 736 S.W.2d 371 (Mo. banc 1987)  ( “ I n 

our view, our authorizing a cause of act ion for wrongful at tem pted foreclosure 

would effect ively nullify the purposes for having the expedit ious non- judicial 

foreclosure of deeds of t rust .  I f further provisions for delaying foreclosure of 

security inst rum ents is to be m ade, we believe the legislature should m ake the 

decision.” ) .   

Because plaint iffs have not  alleged the actual occurrence of a foreclosure 

sale, Count  I  fails to state a claim . 

B. Count  I I :  I njunct ive Relief 
 

Defendant  also argues that  the request  for injunct ive relief in Count  I I  is 

m oot .  “A cause of act ion is m oot  when the quest ion presented for decision seeks a 

judgm ent  upon som e m at ter which, if the judgm ent  was rendered, would not  have 

any pract ical effect  upon any then exist ing cont roversy.”   Miller v. Mo. Dept . of 

Corr., 436 S.W.3d 692, 696 (Mo. Ct . App. 2014) .  Because the date on which the 

foreclosure sale was scheduled to take place has passed, the sale did not  occur, and 

plaint iffs have not  alleged any future scheduled sale, plaint iffs’ claim  for injunct ive 

relief is m oot .   

Furtherm ore, in considering a request  for injunct ive relief, dist r ict  courts 

m ust  consider the threat  of irreparable harm  to the m ovant , the balance between 
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this harm  and harm  to the nonm oving party if relief is granted, the m ovant ’s 

likelihood of success on the m erits, and the effect  on the public interest .  Dataphase 

Sys., I nc. v. CL Sys., I nc., 640 F.2d 109, 113 (8th Cir. 1981) .  Because at tem pted 

wrongful foreclosure is not  a recognized cause of act ion in Missouri, the foreclosure 

sale did not  take place, and no future sale has been alleged, plaint iffs cannot  

dem onst rate irreparable harm  or a likelihood of success on the m erits.  

Moreover, plaint iffs have not  m et  the statutory requirem ents of a claim  for 

injunct ive relief under Missouri law.  Pursuant  to Mo. Rev. Stat . § 526.070, “no 

injunct ion . .  .  shall issue in any case . .  .  unt il the plaint iff .  .  .  shall have executed 

a bond with sufficient  surety or suret ies to the other party.”   Plaint iffs have not  

alleged they tendered any bond am ount  to secure the enjoined property.   

Defendant  South & Associates is not  a party to the instant  m ot ion, nor has it  

filed an answer to the com plaint .  I n it s not ice of rem oval, Chase Bank asserted 

that  South & Associates was fraudulent ly joined as a defendant .  Plaint iffs did not  

challenge the rem oval.  The com plaint  only refers to South & Associates as the 

successor t rustee.  Plaint iffs do not  allege that  South & Associates violated any of 

its dut ies as t rustee, nor do they allege that  South & Associates breached the deed 

of t rust .  Because plaint iffs have alleged no facts to support  a cause of act ion 

against  South & Associates, the com plaint  will also be dism issed as to this 

defendant  for failure to state a claim . 

*  *  *  
For the reasons set  forth above, 

 I T I S HEREBY ORDERED  that  defendant ’s first  am ended m ot ion to dism iss 

for failure to state a claim  pursuant  to Fed. R. Civ. P. 12(b) (6)  [ Doc. # 11]  is 

granted.    
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 An order of dism issal will be filed separately. 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 2nd day of February, 2015. 
 


