
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 

STANLEY MCFADDEN, )   
 )   
  Plaint iff,  )   
 )   
 v. )   No. 4: 14-CV-803 (CEJ)        
 )   
3M COMPANY and MI NE SAFETY )   
APPLI ANCES, )   
 )   
  Defendants. )   
 
 

MEMORANDUM AND ORDER 

This m at ter is before the Court  on the m ot ion of defendant  Mine Safety 

Appliances to dism iss for failure to state a claim , pursuant  to Fed.R.Civ.P. 12(b) (6) .   

Plaint iff has filed a response in opposit ion and the issues are fully br iefed. 

I . Background 

Between August  29, 1973 and June 7, 1985, plaint iff Stanley McFadden was 

cont inuously exposed to silica dust  in the course of his em ploym ent . I n order to 

protect  him  from  inhaling silica dust ,  his em ployer provided him  with respirators 

designed and m anufactured by defendants 3M Com pany (3M)  and Mine Safety 

Appliances (MSA) . He alleges that  the respirators failed to work proper ly and, as a 

result , he developed pneum oconiosis and/ or silicosis.  Plaint iff asserts claim s 

against  MSA for product  liabilit y (Count  I I ) , breach of warranty (Count  I V) , 

negligence (Count  VI I )  and negligence per se (Count  VI I I ) .  

Defendant  MSA m oves to dism iss, arguing that  plaint iff’s tort  claim s are 

com pletely preem pted by the Occupat ional Safety and Health Act  of 1970 (OSH 

Act ) , 29 U.S.C. §§ 651 et  al. ,  and regulat ions im plem ented by the Bureau of Mines 
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and the Nat ional I nst itute for Occupat ional Safety (NI OSH) . Alternat ively, defendant  

argues that  the com plaint  fails to state a claim  for relief under Missouri law. 

I I .  Preem pt ion  

 A. Legal Standards 

The doct r ine of preem pt ion, which is derived from  the Suprem acy Clause, 

provides that  “any state law, however clearly within a State’s acknowledged power, 

which interferes with or is cont rary to federal law m ust  yield.”  Gade v. Nat ional 

Solid Wastes Mgm t . Ass’n, 505 U.S. 88, 108 (1992)  ( internal quotat ions and 

citat ions om it ted) . Considerat ion of issues ar ising under the Suprem acy Clause 

“start [ s]  with the assum pt ion that  the histor ic police powers of the States [ are]  not  

to be superseded by . .  .  Federal Act  unless that  [ is]  the clear and m anifest  purpose 

of Congress.”  Cipollone v. Ligget t  Grp., I nc., 505 U.S. 504, 516 (1992)  (citat ion 

om it ted;  alterat ions in or iginal) .  

“Preem pt ion m ay arise in one of three ways.”  Lindsey v. Caterpillar, I nc., 480 

F.3d 202, 205 (3rd Cir. 2007) .  

First , courts will find express preem pt ion if Congress has defined 
explicit ly the extent  to which a statute preem pts state law. Second, in 
the absence of explicit  statutory language, state law is subject  to field 
preem pt ion if it  regulates conduct  in a field that  Congress intended the 
federal governm ent  to occupy exclusively. Finally, state law is 
preem pted to the extent  it  actually conflicts with federal law. English v.  
Gen. Elec. Co., 496 U.S. 72, 78-79 (1990) . Actual conflict  ar ises when 
it  is im possible to com ply with both the federal and state laws or when 
the state law stands as an obstacle to the accom plishm ent  and 
execut ion of the full purposes and object ives of Congress. I d. at  79. 
 

I d. at  205-06. A federal agency m ay preem pt  state law through it s regulat ions so 

long as the agency acts within it s congressionally-delegated authority.  I d. (cit ing 

Fid. Fed. Sav. & Loan Ass’n v. De la Cuesta, 458 U.S. 141, 153-54 (1982) ) .   
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 Defendant  relies on the third type of preem pt ion, arguing that  plaint iff’s tort  

claim s “actually conflict ”  with federal law. 

 B. Discussion 

The “ touchstone”  of preem pt ion is congressional purpose. Lindsey, 480 F.3d 

at  206 (cit ing Medt ronic, I nc. v. Lohr, 518 U.S. 470, 485-86 (1996) ) .  Congress 

enacted the OSH Act  in 1970, with the purpose “ to assure so far as possible every 

working m an and wom an in the Nat ion safe and healthful working condit ions and to 

preserve our hum an resources.”  29 U.S.C. § 651(b) . Congress also authorized the 

Secretary of Labor “ to set  m andatory occupat ional safety and health standards 

applicable to business affect ing interstate com m erce.”  § 651(b) (3) . I n doing so, 

Congress “ thereby brought  the Federal Governm ent  into a field that  t radit ionally 

has been occupied by the States.”   I n re Welding Fum e Products Liabilit y Lit igat ion, 

364 F. Supp. 2d 669, 674 (N.D. Ohio 2005)  (quot ing Gade v. Nat ional Solid Wastes 

Mgm t. Ass’n, 505 U.S. 88, 96 (1992) ) .   

The federal ent ry was not  uniform  or com prehensive, however. Lindsey, 480 

F.3d at  206. First , Congress perm it ted states to assum e responsibilit y for 

occupat ional safety and health by obtaining approval from  the Secretary of Labor.  

§ 667(b) . This provision is not  at  issue in this case. Second, the Act  preserves to 

the states the power to “assert [ ]  j ur isdict ion . .  .  over any occupat ional safety or 

health issue with respect  to which no standard is in effect  under [ the Act ] .”  § 

667(a) .1 Finally, the Act  includes a “clearly art iculated savings clause.”  Lindsey, 480 

F.3d at  206.   

                                       
1Although this sect ion does not  use the term  “preem pt ion,”  it  is considered to have 
preem pt ive effect . See Welding Fum e Products, 364 F. Supp. 2d at  674 ( referr ing to 
§ 667(a)  as OSH Act ’s “preem pt ion provision” ) ;  see also Nat ’l Solid Wastes Mgm t. 
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Nothing in this chapter shall be const rued to supersede or in any 
m anner affect  any workm en’s com pensat ion law or to enlarge or  
dim inish or affect  in any other m anner the com m on law or statutory 
r ights, dut ies, or liabilit ies of employers and em ployees under any law 
with respect  to injur ies, diseases, or death of em ployees arising out  of, 
or in the course of,  em ploym ent . 

 
§ 653(b) (4) .   

 “ [ N] o other enactm ent  contains a saving clause m ore broad.”  Welding Fum e 

Products, 364 F. Supp. 2d at  687. Despite its breadth, “ [ t ] he savings clause does 

not  save tort  claim s that  actually conflict  with federal regulat ions.”  Santos v. Crown 

Equipm ent  Corp., No. 08-80161-CI V, 2009 WL 1066946, at  *  4 (S.D. Fla. Apr. 21, 

2009) . I n assessing whether tort  claim s “actually conflict ”  with federal regulat ions, 

courts have held that  no such conflict  is created when the federal regulat ions 

“neither require nor forbid part icular safety features.”   I d.   

 “There is a solid consensus that  sect ion [ 653]  (b) (4)  operates to save state 

tort  rules from  preem pt ion.”  Pedraza v. Shell Oil Co., 942 F.2d 48, 53 (1st  Cir. 

1991)  ( list ing cases and finding that  OSH Act  did not  preem pt  claim s brought  by 

worker exposed to chem ical) ;  Lindsey, 480 F.3d at  209 (OSHA’s rollover-protect ion 

regulat ion did not  preem pt  tort  claim s brought  by estate of worker killed when 

t ractor flipped over) ;  Welding Fum e Products, 364 F. Supp. 2d at  690 (OSH Act  and 

Hazard Com m unicat ion Standard did not  preem pt  claim s brought  by workers 

injured by inhaling m anganese given off during welding) ;  Santos, 2009 WL 

1066946, at  * 4 ( regulat ion regarding operator enclosures for indust r ial t rucks did 

not  preem pt  claim s brought  by worker injured while operat ing a forklift ) ;  Fullen v. 

                                                                                                                           
Ass’n v. Killian, 918 F.2d 671, 675 (7th Cir. 1990)  aff’d sub nom . Gade v. Nat ’l 
Solid Wastes Mgm t . Ass’n, 505 U.S. 88 (1992)  (quot ing § 667(a)  and (b)  as general 
preem pt ive provisions) . 
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Philips Elect ronics N. Am . Corp., 266 F. Supp. 2d 471, 478-79 (N.D.W. Va. 2002)  

(OSH Act  did not  preem pt  claim s brought  by workers exposed to m ult iple hazards) ;  

Sakellar idis v. Polar Air  Cargo, I nc., 104 F. Supp. 2d 160, 164 (E.D.N.Y. 2000)  

( “The savings clause plainly states that  workers’ statutory rem edies for personal 

injur ies are preserved. I t  is not  consequent ial that  the standard of care is 

prescribed by the com m on law, a separate statutory schem e, or an adm inist rat ive 

schem e.” ) ;  cf. Solis v. Sum m it  Cont ractors, I nc., 558 F.3d 815, 829 (8th Cir . 2009)  

( “The federal courts have held that  [ OSH Act ’s savings]  provision does not  create a 

pr ivate cause of act ion and prevents federal preem pt ion of state tort  law and 

worker’s com pensat ion schem es.” ) .   

 Defendant  cites a case in which a court  held that  a state tort  claim  actually 

conflicted with the OSH Act  and regulat ions. I n Gonzalez v. I deal Tile I m port ing 

Co., 877 A.2d 1247, 1252 (2005) , the New Jersey Suprem e Court  considered 

whether the Act  preem pted tort  claim s against  a forklift  m anufacturer whose 

product  was in com pliance with federal agency standards for warning devices. The 

plaint iff,  who was injured when he was st ruck by a forklift  operated by a coworker, 

argued that  the m anufacturer was negligent  in failing to include an addit ional 

warning device. I n determ ining that  the plaint iff’s claim s were preem pted by federal 

law, the court  relied on an agency determ inat ion that  addit ional devices should not  

be used if they would create m ore dangers than they prevented.  I d. at  1252-53.  

Based on this interpretat ion, the court  found that  the federal standards regulated 

the universe of warning devices.  I d. 

Defendant  argues that  plaint iff’s state law claim s actually conflict  with federal 

regulat ions governing respirators. I n 1971, the Secretary of Labor published 
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regulat ions concerning respiratory protect ion. 29 U.S.C. § 1910.134. The regulat ion 

specifies that  where atm ospheric contam inat ion cannot  be prevented through 

engineer ing cont rols, “appropriate respirators”  will be used. § 1910.134(a) .  

Em ployers are required to provide respirators to employees “when such equipm ent  

is necessary to protect  the health of such em ployee[ s] ” . § 1910.134(b) .2 During the 

course of plaint iff’s em ploym ent , the Bureau of Mines and NI OSH prom ulgated 

regulat ions governing the design, m anufacture, test ing, and cert ificat ion of 

respirators. See 30 C.F.R. Parts 11 and 14. I n relevant  part ,  m anufacturers were 

required to subm it  an applicat ion for cert ificat ion, accom panied by engineer ing 

drawings, test ing results, and details regarding quality cont rol and m anufacturing 

processes. See Def. Mem o at  7. Once a respirator was approved, it  could not  be 

m odified without  agency approval.3   

 Defendant  asserts that , in order to undertake a proper conflict -preem pt ion 

analysis, the court  m ust  exam ine the specific standards governing respirators.  

Despite this assert ion, defendant  has not  undertaken that  analysis itself.  Rather, 

defendant  draws an analogy between the regulatory schem e here and the Medical 

Device Am endm ents (MDA)  to the Food, Drug and Cosm et ic Act . Under the MDA, 

m anufacturers of m edical devices are required to subm it  their  products to the U.S. 

                                       
2Unt il 1972, the Bureau of Mines was solely responsible for test ing and approving 
respirators. I n 1972, the Bureau of Mines and NI OSH joint ly published regulat ions, 
30 C.F.R. Part  11 pursuant  to which the Bureau of Mines evaluated respirator  
perform ance, and NI OSH adm inistered the quality cont rol provisions. I n 1972, 
NI OSH undertook prim ary responsibilit y for perform ance test ing of respirators. 
Respiratory Protect ive Devices, 59 Fed. Reg. 26892, 26892 (May 24, 1994) . 

3 The Dust foe 66 received regulatory approvals effect ive through June 30, 1975.  
Def. Mem o. at  8-9.  I t  was not  approved for use in hazardous atm ospheres after  
that  date.  I d. 
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Food and Drug Adm inist rat ion (FDA)  for pre-m arket  approval. Riegel v. Medt ronic, 

I nc., 552 U.S. 312, 317-18 (2008) . Once approval is given, the m edical device m ay 

not  be altered in any fashion without  FDA approval. I d. at  319 (cit ing § 

360e(d) (6) (A) ( i) ) . Under the Suprem e Court ’s interpretat ion of the MDA, state law 

claim s escape preem pt ion only if the state requirements are equivalent  to the 

federal requirem ents. McMullen v. Medt ronic, I nc., 421 F.3d 482, 489 (7th Cir . 

2005) . A state law claim  that  depends upon a finding that  the m anufacturer should 

have varied from  those “ requirem ents”  is preem pted. See, e.g., Caplinger v. 

Medt ronic, I nc., 921 F. Supp. 2d 1206, 1219 (W.D. Okla. 2013)  (plaint iff ’s 

fraudulent  m isrepresentat ion claim s preem pted by § 360k(a)  because they required 

a finding that  the m anufacturer should have provided addit ional warnings above 

and beyond those on the FDA-approved label) .  

 Defendant  argues that , like an approved m edical device, its respirator was 

subjected to regulatory approval and that  it  could not  m ake alterat ions without  

further regulatory approval. Thus, it  argues, plaint iff’s claim s are actually in conflict  

with the federal standards to the extent  that  they depend upon a finding that  its 

design was defect ive. Defendant  cites no authority for the proposit ion that  the 

agency process in and of itself preem pts tort  claim s under the OSH Act . I ndeed, 

work-place safety regulat ions are so pervasive that , under defendant ’s argum ent , 

the Act  would preem pt  nearly every state law claim .   

 A regulatory process in and of it self does not  create a preem pt ive effect ;  

rather, preem pt ion ar ises from  the statutory language. The MDA’s preem pt ion and 

savings provisions are m uch m ore rest r ict ive than those in the OSH Act . The MDA 

expressly preem pts state law claim s that  im pose a “ requirem ent ”  that  is different  
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from  or in addit ion to a federal “ requirem ent .” 4 21 U.S.C. § 360k(a) . The savings 

provision, found at  § 360h(d) ,5 does not  apply to devices subject  to the prem arket  

approval process. Goodlin v. Medt ronic, I nc., 167 F.3d 1367, 1378-79 (11th Cir.  

1999)  ( reading 21 U.S.C. 360h(d)  to refer “only to com pliance with FDA orders 

regarding not ificat ion, repair, replacem ent , refund, or reim bursem ent—and not  to 

include com pliance with the PMA process, which arises under a different  sect ion of 

the MDA.” ) ;  see also Talbot t  v. C.R. Bard, I nc., 865 F. Supp. 37, 48 (D. Mass. 

1994)  (§360h(d)applies only to those Class I I I  devices for which a state exem pt ion 

was obtained) . By cont rast , here, the pert inent  language directs that  the Act  cannot  

dim inish the com m on law or statutory r ights of em ployees under any law with 

respect  to em ploym ent - related injur ies or death. Lindsey, 480 F.3d at  210 

(cont rast ing preem pt ion provision and savings clause in the Nat ional Traffic and 

Motor Vehicle Safety Act  of 1964) . 

 The court  finds that  plaint iff ’s claim s fall within the scope of the OSH Act  

savings clause and are not  preem pted.     

 I I I .  Failure to State a  Claim  for  Relief 

 Defendant  also seeks dism issal pursuant  to Fed.R.Civ.P. 12(b) (6) .   I n 

support  of it s m ot ion, defendant  asserts that  it s respirator was not  unreasonably 

dangerous as a m at ter of law, that  the plaint iff’s breach of warranty claim  is barred 

by the statute of lim itat ions, and that  plaint iff cannot  establish a claim  of negligence 

                                       
4The Suprem e Court  has held that  the FDA pre-m arket  approval process im poses 
device-specific “ requirem ents”  under the MDA.  Riegel v. Medt ronic, I nc., 552 U.S. 
312, 322 (2008) . 
5The MDA’s savings provision provides:  “Com pliance with an order issued under this 
sect ion shall not  relieve any person from  liabilit y under Federal or State law.”    21 
U.S.C. § 360h(d) . This provision does not  apply to devices subject  to the prem arket  
approval process.   



-  9 -  

per se.   Whether or not  the defendant ’s product  was unreasonably dangerous 

cannot  be determ ined by the court  on the basis of the present  record.  Likewise, 

resolut ion of issues regarding the t im eliness of plaint iff ’s warranty claim  and 

plaint iff’s abilit y to prove negligence per se depends on evidence that  has not  been 

presented to the court .  A m ot ion to dism iss under Rule 12(b) (6)  is not  the proper 

vehicle for evaluat ing the m erits of the plaint iff’s claim s.  Having reviewed the 

com plaint ,  the court  finds that  it  includes “enough facts to state a claim  to relief 

that  is plausible on its face.”   Bell At lant ic Corp. v. Twom bly, 550 U.S. 544, 570 

(2007) .   

*  *  *  

 For the reasons discussed above, 

 I T I S HEREBY ORDERED  that  defendant ’s m ot ion to dism iss [ Doc. # 11]  is 

denied .  

 

       ___________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 3rd day of March, 2015. 
 


