
 
 

UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 

HOWARD VAN BOOVEN, )   
 )   

               Plaint iff,  )   
 )   

 v. )  No. 4: 14-CV-851 (CEJ)  
 )   

PNK (River City) , LLC d/ b/ a RI VER )   
CI TY CASI NO AND HOTEL, )   

 )   
  Defendant . )   

 
 

AMENDED MEMORANDUM AND ORDER 

 This m at ter is before the court  on plaint iff’s m ot ion for award of at torneys’ 

fees and costs, pursuant  to the Fair Labor Standards Act  (FLSA) , 29 U.S.C. § 

216(b) , and Fed.R.Civ.P. 68. Defendant  has filed a response in opposit ion and the 

issues are fully br iefed. 

 I . Background  

 On May 2, 2014, plaint iff Howard Van Booven filed this putat ive class and 

collect ive act ion against  his em ployer, seeking unpaid overt im e, liquidated 

dam ages, at torney’s fees and other relief for violat ions of the Missouri Minim um  

Wage Law (MMWL) , Mo. Rev. Stat . §§ 290.500 et  seq. ,  and the FLSA. I n the 

ensuing ten m onths, plaint iff filed three am ended com plaints, in response to which 

defendant  filed answers, a m ot ion for part ial dism issal, and two m ot ions for part ial 

judgm ent  on the pleadings. Plaint iff also filed two m ot ions to proceed as a collect ive 

act ion, which defendant  opposed. On January 16, 2015, defendant  served plaint iff 

with an offer of judgm ent  to set t le his claim  for unpaid wages, plus at torney’s fees, 
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costs, and expenses as determ ined by the court .  Plaint iff accepted the offer of 

j udgm ent  on January 28, 2015.  

  Plaint iff or iginally sought  at torneys’ fees in the total am ount  of $70,915.25 

for 183.3 hours of legal t im e expended by four at torneys, as detailed in three 

separate billing reports. After init ial review, the court  directed plaint iff to subm it  a 

single chronological billing report  for all at torney hours. I n addit ion, the court  m ade 

a prelim inary determ inat ion that  plaint iff was not  ent it led to at torneys’ fees for 

work perform ed in connect ion with the third am ended com plaint , on behalf of a new 

plaint iff who has filed his own act ion, or com plet ing cler ical or adm inist rat ive tasks. 

Plaint iff has now subm it ted a m odified billing report  in which he seeks at torneys’ 

fees in the am ount  of $65,211.50 for 170.65 hours. Plaint iff also requests $501.00 

in costs.   

 I I .  Discussion  

The FLSA provides that  the court  “ shall,  in addit ion to any judgm ent  awarded 

to the plaint iff or plaint iffs, allow a reasonable at torney’s fee to be paid by the 

defendant , and the costs of the act ion.”  29 U.S.C. § 216(b) . The start ing point  for  

determ ining the am ount  of reasonable at torneys’ fees is the lodestar am ount , which 

is the num ber of hours reasonably expended on the lit igat ion m ult iplied by a 

reasonable hourly rate. Hensley v. Eckerhart , 461 U.S. 424, 433 (1983) . The court  

should also consider:  “ (1)  the t im e and labor required, (2)  the novelty and difficulty 

of the quest ion, (3)  the skill requisite to perform  the legal services properly, (4)  the 

preclusion of other em ploym ent  due to acceptance of the case, (5)  the custom ary 

fee, (6)  whether the fee is fixed or cont ingent , (7)  t im e lim itat ions im posed by the 

client  or the circum stances, (8)  the am ount  involved and the results obtained, (9)  
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the experience, reputat ion and abilit y of the at torneys, (10)  the undesirabilit y of 

the case, (11)  the nature and length of the professional relat ionship with the client  

and (12)  awards in sim ilar cases.”  Starks v. Harr is Co. I nc., No. 4: 12 CV 473 DDN, 

2014 WL 1314945, at  * 2 (E.D. Mo. Mar. 26, 2014)  (quot ing Zoll v. East  Allam akee 

Cm ty. Sch. Dist .,  588 F.2d 246, 252 n. 11 (8th Cir . 1978) ) .  

 A. Hours Expended 

When calculat ing the lodestar, a dist r ict  court  need not  accept  counsel’s 

subm ission of hours as conclusive but  should exclude from  that  total those hours 

that  were not  reasonably expended on the lit igat ion. Fires v. Heber Springs Sch. 

Dist ., 565 F. App’x 573, 575 (8th Cir. 2014)  (cit ing Hensley, 461 U.S. at  433-34) . 

The fee applicant  bears the burden of substant iat ing the claim ed num ber of hours 

expended. West  v. Mat thews I ntern. Corp ., 4: 09CV1867 DDN, 2011 WL 3904100, 

at  * 3 (E.D. Mo. Sept . 6, 2011)  (cit ing Hensley, 461 U.S. at  437) . Hours that  are 

“excessive, redundant , or otherwise unnecessary”  are not  to be included in an 

award of fees. Hensley, 461 U.S. at  434. I n addit ion, a court  “m ay reduce at torney 

hours, and consequent ly fees, for inefficiency or duplicat ion of services in cases 

where m ore than one at torney is used.”   A.J. v. Kierst , 56 F.3d 849, 864 (8th Cir.  

1995) . At torneys’ fees for t im e spent  on cler ical or adm inist rat ive tasks are not  

appropriate. Bet ton v. St . Louis County, 4: 05CV1455 JCH, 2010 WL 2025222, at  * 7 

(E.D. Mo. May 19, 2010) . Finally, “ [ i] n the pr ivate sector, ‘billing judgm ent ’ is an 

im portant  com ponent  in fee set t ing. . .  Hours that  are not  properly billed to one’s 

client  also are not  properly billed to one’s adversary  pursuant  to statutory 

authorit y.”  Hensley, 461 U.S. at  434 (citat ion om it ted)  (em phasis in or iginal) . 
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Where m ore than one at torney represents a prevailing party, courts m ust  

consider the cont r ibut ion of all at torneys. Schom m er v. Accelerated Receivable 

Solut ions, No. 8: 11CV95, 2011 WL 3422775, at  * 3 (D. Neb. Aug. 4, 2011)  (cit ing 

A.J., 56 F.3d at  863-64) . However, “a court  m ay reduce at torney hours, and 

consequent ly fees, for inefficiency or duplicat ion of services in cases where m ore 

than one at torney is used.”  I d. (alterat ion and citat ion om it ted) . I n this case, 

several ent r ies include reviews or consultat ions between the at torneys by telephone 

or e-m ail,  for  which m ult iple at torneys billed their t im e. While case review and 

consultat ion are not  per se unreasonable, id., the court  will deduct  som e of the 

hours as duplicat ive or excessive.  

Defendant  objects to several ent r ies as unnecessary or excessive because 

plaint iff relied on docum ents “ recycled”  from a sim ilar case filed in this dist r ict ,  

Halsey v. Casino One Corp., 4: 12-CV-1602 (CDP) , changing only the nam es of the 

part ies. Thus, defendant  argues the court  should disallow plaint iff’s requested fees 

for draft ing, reviewing and filing the or iginal and am ended com plaints, the m ot ion 

and m em orandum  to proceed as a collect ive act ion, plaint iff’s declarat ion, and the 

response in support  of plaint iff’s m ot ion for condit ional cert ificat ion. Plaint iff argues 

that  using the Halsey docum ents as a tem plate significant ly reduced the am ount  of 

t im e spent  draft ing docum ents in this case. While som e of this efficiency is evident  

in the billing records, the court  nonetheless finds that , in light  of counsels’ 

expert ise, the content  of the filings, and the relat ively m inor m odificat ions m ade, 

an excessive num ber of hours were devoted to draft ing pleadings, am ended 

pleadings, and m ot ions to proceed as a collect ive act ion. Appropriate reduct ions 

have been m ade. 
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Defendant  argues that  plaint iff’s counsel failed to use appropriate billing 

judgm ent  by, for exam ple, cont inuing to work on and bill for responses to m ot ions 

that  were rendered m oot  because plaint iff decided to file an am ended com plaint  or 

cert ificat ion m ot ion. (See, e.g., Oct . 13 and 14, 2014 ent r ies for reviewing m ot ions 

for part ial dism issal while counsel were deciding to am end com plaint ;  Oct . 10, 2014 

ent ry for responses to affirm at ive defenses) . The court  agrees that  it  is 

inappropriate to bill for t im e spent  on abandoned st rategies. 

Defendant  com plains that  the billing records of at torney Stuart  Plat t  are 

excessively vague, m aking it  difficult  to tell whether the t im e he spent  was 

reasonable and necessary. “ I ncom plete or im precise billing records preclude any 

m eaningful review by the dist r ict  court  of the fee applicat ion for excessive, 

redundant ,  or otherwise unnecessary hours and m ay m ake it  im possible to at t r ibute 

a part icular at torney’s specific t im e to a dist inct  issue or claim . H.J. I nc. v. Flygt  

Corp., 925 F.2d 257, 260 (8th Cir. 1991)  ( internal quotat ion and citat ion om it ted) .  

Thus, “ [ i] nadequate docum entat ion m ay warrant  a reduced fee.”  I d. The court  

agrees that  som e of Mr. Plat t ’s billing ent r ies are too vague to allow m eaningful 

review and has disallowed such ent r ies. (See, e.g., Sept . 5, 2014 ent ry “Receipt  

and review m ult iple pleadings”  for 1.0 hour) . The court  has also disallowed ent r ies 

for Mr. Plat t ’s review of docum ents after they were filed. (See, e.g., Sept . 21, 2014 

ent ry “Receipt  and review edited br ief in support  of cert ificat ion”  for 1.0 hour) . 

Finally, plaint iff’s m odified billing statem ent  removes m ost , but  not  all,  of the 

ent r ies for low- level case-m anagem ent  tasks (e.g. ,  reviewing non-consequent ial 

ent r ies in the court ’s elect ronic case m anagem ent  system ) , and ent r ies related to 

the third am ended com plaint . The court  has disallowed addit ional ent r ies for tasks 
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in these categories. 

 B. Hourly Rates 

Plaint iff seeks $475 per hour for Daniel Touhy, $425 per hour for Steven 

Ham burg, $325 per hour for Stuart  Plat t , and $235 per hour for Daniel I les. 

Defendant  objects that  the requested rates are unreasonable.  

“The burden is on the m oving party to provide evidence support ing the rate 

claim ed.”  Wheeler v. Missour i Highway & Transp. Comm ’n, 348 F.3d 744, 754 (8th 

Cir. 2003) . “ [ W] hen fix ing hour ly rates, courts m ay draw on their  own experience 

and knowledge of prevailing m arket  rates.”  Warnock v. Archer, 397 F.3d 1024, 

1027 (8th Cir. 2005)  (citat ion om it ted) .  Courts “do not  autom at ically accept  the 

lawyer’s rate as reasonable,”  also considering “ the ordinary fee for sim ilar work in 

the com m unity.”  Shakopee Mdewakanton Sioux Cm ty. v. City of Prior Lake, Minn.,  

771 F.2d 1153, 1160 (8th Cir . 1985)  ( internal quotat ion and citat ion om it ted) . 

Mr. Touhy states in his declarat ion that  he has been act ively involved in 

lit igat ion since obtaining his law license in 1982. Since 2002, he has specialized in 

wage and hour cases, which present ly account  for about  half of his legal work. He 

has extensive t r ial experience and has been lead or co-counsel in wage-and-hour 

cases in several dist r ict  courts. He states that  for lawyers with his qualificat ions in 

Chicago, where he is located, an hourly rate between $400 and $600 is typical in 

the wage-and-hour field. He cites several factors that , in his opinion, m ake such 

rates reasonable:  the difficulty of the cases, the st r ingent  defense of the cases by 

large law firm s, the expenditure of m oney by plaint iffs’ counsel in these m at ters, 

and the r isk involved in br inging such claim s, including the possibilit y that  no 

recovery will be m ade. He believes that  an hourly rate of $475 for his work in this 
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m at ter is fair  and reasonable. 

Mr. Ham burg states by declarat ion that  he has been act ively involved in 

lit igat ion since obtaining his law license in 1976 and is fam iliar with the m arket  

rates for plaint iffs’ lawyers in the St . Louis area. He has extensive t r ial exper ience 

and has been lead or co-counsel in a num ber of class act ion cases in state and 

federal courts in Missouri and I llinois. He states that  an hourly rate of between 

$400 and $500 is typical in the wage-and-hour field, and that  $425 is typical and 

reasonable for a lawyer of his experience in the St .  Louis m arket . He also states 

that  an hourly rate of $235 is appropriate for his associate Daniel I les. He provides 

no inform at ion regarding Mr. I les’s professional background or experience. 

Mr. Plat t  states by declarat ion that  he has been act ively involved in civil 

lit igat ion since obtaining his law license in 1985. He specializes in federal statutory 

claim s. He has extensive t r ial experience and has been co-counsel in wage-and-

hour cases. 

Defendant  objects that  Mr. Touhy’s reliance on Chicago hourly rates is 

inappropriate. “A reasonable hourly rate is usually the ordinary rate for sim ilar work 

in the com m unity where the case has been lit igated.”  Miller v. Dugan, 764 F.3d 

826, 831 (8th Cir. 2014)  (citat ion om it ted) . Courts m ay look outside the local 

m arket  to determ ine appropriate rates in cases in which local rates m ight  not  be 

“sufficient  to at t ract  experienced counsel”  in a specialized legal field. Lit t le Rock 

Sch. Dist . v. Arkansas, 674 F.3d 990, 997 (8th Cir. 2012)  (quot ing Casey v. City of 

Cabool, 12 F.3d 799, 805 (8th Cir. 1993) ) ;  see also Ladd v. Picker ing, 783 F. Supp. 

2d 1079, 1091 (E.D. Mo. 2011)  (plaint iff seeking out -of- town rates m ust  show he 

cannot  find local counsel “able and willing to take the case”  despite his “diligent ,  
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good faith efforts.” ) . Three of plaint iff’s four at torneys are based in St . Louis and he 

has not  shown that  it  was necessary to seek counsel from  a m ore expensive 

m arket . The court  will exam ine the St . Louis m arket  to determ ine the appropriate 

hourly rate.  

Defendant  argues that  the $475 and $425 hour ly rates requested by Mr. 

Touhy and Mr. Ham burg would place them  am ong the “Most  Expensive St . Louis 

At torneys”  for 2014 as docum ented by Missouri Lawyers weekly. Def. Ex. B 

(showing hourly rates between $415 and $650) . Defendant  urges that  the 

appropriate hourly rate for at torneys Touhy and Hamburg is between $250 and 

$350. The court  will rely on its fam iliar it y with the local legal m arket  in determ ining 

a reasonable hourly rate as well as recent  FLSA cases in this dist r ict . See Gortat  v.  

Capala Bros., No. 07 CV 3629 I LG, 2014 WL 3818614, at  * 8 (E.D.N.Y. Aug. 4, 

2014)  (not ing that  lawsuits assert ing claim s under wage and hour laws are 

generally less com plex than civil r ights cases because they “ invoke a m ore 

st raight forward statutory and regulatory schem e and do not  generally require proof 

of intent ” ) .  

I n Koenig v. Bourdeau Const ruct ion, LLC, 4: 13CV477 SNLJ, 2014 WL 

6686642, at  * 2 (E.D. Mo. Nov. 26, 2014) , the court  determ ined that  an hourly rate 

of $350 was appropriate for an at torney with m ore than 25 years’ experience in 

em ploym ent  and labor law and extensive experience in FLSA lit igat ion;  the court  

also approved a hourly rate of $250 for an at torney with 6 years’ experience. 

Sim ilar hourly rates were awarded in Adams v. City of Manchester, No. 4: 11CV1309 

TCM, 2013 WL 4776280 (E.D. Mo. Sept . 6, 2013) . As part  of a class act ion 

set t lem ent  agreem ent , the court  approved hourly rates of $400 ( two partners, each 
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with thir ty-plus years of em ploym ent  experience) , $300 (one partner with ten-plus 

years of em ploym ent  experience) , and $250 ( two associates) .  Risch v. Natoli Eng’g 

Co., LLC, No. 4: 11CV1621 AGF, 2012 WL 4357953, at  * 4 (E.D. Mo. Sept . 24, 

2012) . These rates were negot iated by the part ies as a com ponent  of the overall 

set t lem ent .    

The court  concludes that  hourly rates of $350 for Mr. Touhy and Mr. 

Ham burg, and $300 for Mr. Ham burg, are appropriate and consistent  with the rates 

perform ed by lawyers of sim ilar experience for sim ilar work in the St . Louis region. 

Given the lack of inform at ion regarding Mr. I les’s t raining and experience, the court  

will approve an hourly rate of $100. 

Based on the foregoing, the lodestar am ounts are as follows:   

Daniel Touhy:  60.85 hours  at  $350/ hour   =  $21,297.50  
Steven Ham burg:  12.65 hours  at  $350/ hour   =  $  4,427.50 
Stuart  Plat t :   12.55 hours  at  $300/ hour   =   $  3,765.00 
Greg I les:   16.20 hours at  $100/ hour   =  $  1,620.00  
 
Thus, the total lodestar am ount  for 102.25 hours of at torney t im e is 

$31,110.00. 

 C. Degree of Success 

Defendant  asserts that  the lodestar am ount  should be reduced, arguing that  

plaint iff achieved only lim ited success in this case. When this act ion was filed, 

plaint iff sought  cert ificat ion of class and collect ive act ions under state and federal 

law. Defendant  argues that  the failure to obtain class cert ificat ion is a basis for 

reducing the lodestar am ount . Here, however, the part ies reached set t lem ent  

before the court  ruled on plaint iff’s pending m ot ion for cert ificat ion and thus this 

factor does not  dim inish the degree of success plaint iff achieved. Defendant ’s 

related argum ent  that  plaint iff ’s dism issal of his state law claim s just if ies a lower 
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fee award on his FLSA claim  is sim ilar ly unpersuasive. The court  finds no basis for 

reducing the lodestar am ount . 

 D. Costs 

Plaint iff seeks costs in the am ount  of $400.00 for the filing fee, $100.00 for 

the fee for Mr. Touhy’s adm ission pro hac vice,  and $1.00 for a cert ificate of good 

standing from  the I llinois Suprem e Court . These costs are properly taxable under 

28 U.S.C. § 1920 and defendant  does not  oppose them . Plaint iff will be awarded 

$501.00 as costs.  

Accordingly, 

I T I S HEREBY ORDERED  that  plaint iff’s m ot ion for award of at torneys’ fees 

and costs [ Doc. # 51]  is granted in part  and denied in part . 

I T I S FURTHER ORDERED  that  plaint iff is awarded at torneys’ fees in the 

am ount  of $31,110.00 and costs in the am ount  of $501.00. 

 

 
 
 
 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 17th day of June, 2015. 

 


