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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
DAVID MORAVEC,

Plaintiff,

V. ) Case No. 4:12v-901 NAB

CAROLYN W. COLVIN,
Acting Commissioner of Soci&8ecurity,

N N

Defendant. )

MEMORANDUM AND ORDER

The following opinion is intended to be the opinion of the Court judicially reviewing the
denial of David Moravec’s (Moravecapplication for disability insurance benefiisder the
Social Security Act. The Court has jurisdiction over the subject mattersod¢tion under 42
U.S.C. 8405(g). The parties have consented to the exercise of authority by the United State
Magistrate Judge pursuant to 28 U.S.®38(c). [Doc.8.] The Court has reviewed the parties’
briefs and the entire administrative record, including the hearing transerpthe medical
evidence. The Court heard oral argument in this matter on August 19, 2015. Based on the
following, the Court willaffirm the Commissioner’s decision.

l. I ssuesfor Review

Moravec presents two issues for review. First, he contends that the adnmieistnat
judge’s (ALJ) residual functional capacity (RFC) determination was not sgppoy substantial
evidence. Second, Moravec contends that the hypothetical questi@envtocttional expert did

not capture the concrete consequences of his impairment; therefore, did not consistatetisl

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2014cv00901/133657/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2014cv00901/133657/32/
https://dockets.justia.com/

evidence. The Commissioner contends that the ALJ’s decision is supported by sulibstantia
evidence in the record as a whole and shbaldffirmed.
. Standard of Review

The Social Security Act defines disability as an “inability to engage in arstasuial
gainful activity by reason of any medically determinable physical or mentairimgra which
can be expected to result in deatthas lasted or can be expected to last for a continuous period
of not less than 12 months.” 42 U.S.GIZ3(d)(1)(A).

The Social Security Administration (SSA$es a fivestep analysis to determine whether
a claimant seeking disability benefits is in fact disabled. 20 C.HR48520(a)(1). First, the
claimant must not be engaged in substantial gainful activi80 C.F.R. §04.1520(a)(4)(i).
Second, theclaimant must establish that he or she has an impairment or combination of
impairments that significantly limits his or her ability to perform basic work activitidavaets
the durational requirements of the Act. 20 C.F.R04.1520(a)(4)(ii). Thirdthe claimant must
establish that his or her impairment meets or equals an impairment listed in thebappémnel
applicable regulations. 20 C.F.R484.1520(a)(4)(iii). If the claimant’s impairments do not
meet or equal a listed impairment, the SS#&tednines the claimantBFC to perform past
relevant work. 20 C.F.R. § 404.1520(e).

Fourth, the claimant must establish that the impairment prevents him or her from doing
past relevant work. 20 C.F.R.484.1520(a)(4)(iv). If the claimant meets this burden, the
analysis proceeds to step five. At step five, the burden shifts to the Ceiomarsto establish
that the claimant maintains the RFC to perform a significant number of jobs in the Ihationa

economy. Singh v. Apfel222 F.3d 448, 451 (8th Cir0R0). If the claimant satisfies all of the

! Substantial gainful activity means work that involves doing signifieadtproductive physical or mental duties
and is done or intended for pay or profit. 20 C.F.R0&4.1510.
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criteria under the fivastep evaluation, the ALJ will find the claimant to be disabled. 20 C.F.R.
§ 404.1520(a)(4)(v).

The standard of review is narroWiPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir.
2001). This Court reviews decisions of the ALJ to determine whether the decision is sdpporte
by substantial evidence in the record as a whole. 42 U.S105(§). Substantial evidence is
less than a preponderance but is enough that a reasonable mind would find it adequate to support
the Commissioner’s conclusion Krogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002).
Therefore, even if a court finds that there is a preponderance of the evidencethgadist's
decision, the ALJ’s decision must be affirmed if it is supported by substantiahegidgélark v.
Heckler, 733 F.2d 65, 68 (8th Cir. 1984). To determine whether the Commissioner’s final
decision is supported by substantial evidence, the Court is required to review thesiagtivie
recordas a whole and to consider:

(2) The findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the
claimant;

(3) The medical evidence given by the claimant’s treating
physicians;

(4) The subjective complaints of pain and description of the
claimant’s physical activity and impairment;

(5) The corroboration by third parties of the claimant’s
physical impairment;

(6) The testimony of vocational experts based upon proper
hypothetic& questions which fairly set forth the claimant’s
physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec'’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).



1. Discussion

A. RFC Deter mination

Moravecmade an application for disability insurance benefits in December 2009. (Tr.
128-129.) Moravec’s alleged onset date was June 1, 1995 and he was last insured for disability
insurance benefits on December 31, 2002. (Tr. 1420.)

The ALJ found thathrough the date last insured Moravec had the severe impairments of
depression and pestaumatic stress disorder (PTSD). (Tr. 14.) The ALJ determined that
through the date last insured, Moravec had the RFC to perform a full range lofatvat
exerticnal levels but with the following limitations: (lilnited to work that involves only
simple, routine, and repetitive tasks; &y stress environment; (8sks requiring only
occasional decision making; (dgcasional changes in the work setting;r®)interaction with
the public; and (6¢asual and infrequent contact with-workers and supervisors concerning
work duties (when those duties are being performed satisfactorily) oxgumei more than four
times per workday.

The RFC is defined as whatetliclaimant can do despite his or her limitations, and
includes an assessment of physical abilities and mental impairments. 20 GABR1L$5(a).

The RFC is a functiociby-function assessment of an individual’'s ability to do work related
activities on aegular and continuing basisSSR 968p, 1996 WL 374184, at *1 (July 2, 1996).
It is the ALJ’s responsibility to determine the claimant’'s RFC based on all relevatence,
including medical records, observations of treating physicians and theaxfsimown

descriptions of his limitationsPearsall 274 F.3dat 1217. An RFC determination made by an

2 A “regular and continuing basis” means 8 hours a day, for 5 days a weekequivalent work schedule. SSR
96-8p, 1996 WL 374184, at *1.



ALJ will be upheld if it is supported by substantial evidence in the recoeg. Cox v. Barnhart
471 F.3d 902, 907 (8th Cir. 2006).

In considering subjective complaints, the ALJ must fully consider all ofeth@ence
presented, including the claimant’s prior work record, and observations kypiduties and
treating examining physicians relating to such matters as:

(1) The claimant’s daily activities;

(2) The subjective evidence of the duration, frequency, and
intensity of the claimant’s pain;

(3) Any precipitating or aggravating factors;

(4) The dosage, effectiveness, and esiéffects of any
medication; and

(5) The claimant’s functional restrictions.

Polaski v.Heckler, 725 F.2d 1320, 1322 (8th Cir. 1984). It is not enough that the record contains
inconsistencies; the ALJ is required to specifically express that he or séidered all of the
evidence.ld.

Moravec presents sevemeasons why the RFGeterminationis not supported by
substantial evidence. The Court will address each in turn.

1 Substantial Gainful Activity

First, Moravec asserts that the Allade inconsistent findings wheleterminingthat
Plaintiff worked above the substantial gainful activity level from 1995 to 1997 and then found
that Plaintiff could not perform his past relevant womdoravec states that the ALJ’s decision
reaches inconsistent results with the same evidence.

The ALJ noted that Moravec’s earnings recaddring the relevant time periodnly

showed earnings between 1995 and 1997, and very minimal earnings in 1999 and 2000. (Tr. 14.)



The ALJ then stated, “It appears the earnings are above the level of subgtanfidl activity.
However, the claimantid not have any earnings above the level of substantial gainful activity
after 1997.” (Tr. 14.) During the analysis at steprfthe ALJ considexd Moravecs entire
work history along with other factoexddetermined that Plaintiff was limited to uniéd work;
therefore, he could not perform his past relevant work. (Tr. 23.)

As noted above, substantial gainful activity is work that involves doing significaht a
productive physical or mental duties and is done or intended for pay or profit. 2. C.F
8 404.1510.Moravec’s earnings between 1995 and 1997 exceeded the statutory presumption of
substantial gainful activity. 20 C.F.R.1874(b)(2) (presumed substantial gainful activity if
earnings exceed $500.00). The ALJ could have ended his analysis of Moravec’s claim of
disability between 1995 and 1997 at step two, but continued thstépeanalysis for the entire
period between 1995 and 200See20 C.F.R. 804.1520(a)(4)(i) (if a claimant is doing
substanal gainful activity, the SSA will make a finding not disabled).

First, the Court notes that the substantial gainful activity analysis at stepdtieedRFC
analysis in step four are very differentEach step in the disability determination entails
separate analysis and legal standarddCroix v. Barnhart 465 F.3d 881, 888, n. 3t[BCir.

2006) Assuming the ALJ erredeversal and remand is not required if the ALJ’s error was
harmless and did not affect the outcome of the claim. To show that an error was notsharmles
claimant must provide some indication that the ALJ would have deth#edasdlifferently if

the error had not occurredyes v. Astrue687 F.3d 913, 917 {8 Cir. 2012). Ultimately, the

ALJ found that Moravec was not disabled during any of the time period; therefore it does not

matter that the ALJ found he performed substantial gainful activity between 1995 and 1997.



There is no indication that the ALJ would have decided action differently; therefore
assuning any erroreversal and remand is not requiréd.
2. Third-Party Statement

Next, Moravec contends that the Alithproperly considered his mother’s third party
statement regarding his activities of daily livinghe ALJ is required to carefully consider any
information submitted by a claimant about her symptoms, including observations by other
persons. 20 C.F.R. 404.1529(c)(3). SSR 967p requires an ALJ, when determining the
credibility of a claimant’s statements, to “consider the entire case record, includingjéutive
medical evidence, the individual's own statements about symptoms, statements and other
information provided by treating or examining physicians or psychologmstsother persons
about the symptoms and how they affect the individual, and any other relevant evidence in the
case record.” SSR 9. Though SSR 98p mandates that an ALJ consider the testimony of
“other persons,” it is well established that an ALJ is feeeeject such testimonySee Black v.
Apfel 143 F.3d 383, 387 (8th Cir. 199&)stronski v. Chater94 F.3d 413, 419 (8th Cir. 1996).
The Eighth Circuit, inBlack v. Apfel held that where an ALJ has properly discredited the
complaints of the claimanthe ALJ is equally empowered to reject the cumulative testimony of
lay witnesses.Black 143 F.3d at 387. Furthermore, @stronskj the Eight Circuit found it
“acceptable” for the ALJ to reject the testimony of the claimant’s mother,,sastérhusband
where the witnesses were not qualified to render an opinion on the claimant’s abilityk,
their testimony merely corroborated the claimant’s testimony, and their testoonftigted with
the medical evidence regarding the claimant’s fional capacities Ostronskj 94 F.3d at 419.

On Feluary 27, 2011, Moravec’s mother, Dorothy Moravec, reported on Moravec’s

daily activities. (Tr. 1477.) She statedhat Moravec was depressed and suffered from PTSD.



(Tr. 1477.) She stated that Moraweas a full time student and went ttheol Monday through
Thursday during the day. (Tr. 1477.) Sfieostated that Moravec studienost weekends. (Tr.
1477.) Shereported that Moravec lived with her and worked around the house, doing all the
repairsthat needdto be done. (Tr. 1477.) She also stated that Moravec did not have a temper
and was fatigued all day. (Tr. 1477.)

Moravec’s mothercompleted a Third Party Activities of Daily Living Questionnaire
regarding Moravec on December 11, 2001. ([®781481.) Moravec’'s mother wrote that she
and Moravec usually watched TV or went shopping together and she saw him often. (Tr. 1478.)
His mother noted that Moravecdtaouble getting started in the morning, hel ha energyand
his joints achd. (Tr. 1479.) She wrote that he leaves home once a day, he goes to college, and
keeps appointments. (Tr. 1479.) She also wrote that he did not need help when going places or
caring forhis personal needs. His mother wrote that he does yard work and @idegve any
trouble finishing tasks or chores. (Tr. 1480.) She also noted that heedttdmoich once a
week, but does not do anything for fun or enjoyment. (Tr. 14KMjavec’'s mother indicated
that she did not notice any changes in the way that he gets along with othersssoaalhion
began and that certain situations or activities did not cause him to become stregsed. ofTr.
1480.) Moravec’s mother indicated she did not know about his ability to follow writtembmal ve
instructions,whether his drug and alcohol use interferes with his daily functioning, or whether
his condition keeps him from working. (Tr. 1481.) She indicated that she has observed him
become easily fatigued and experience pain after a half hour of activityl48lL.)

The ALJmentionedMoravec’s mother's comments several times in the ALJ’s opinion
(Tr. 15, 21-22.)The ALJ stated as follows:

Third party statements in the record (Ex. 6E and 7E) describe
the authors’ opinions about what they observed the claimant



do, but these do not establish that the claimant is disabled,

only that the statements are consistent with the claimant’s

allegations. There is no indication that they were medically

trained to make exacting observations as to dates,

frequencies, types of degrees of medical signs and

symptoms, or of the frequency or intensity of unusual moods

or mannerisms. Most importantly, and similar to the finding

of the undersigned with regard to the claimarigstimony,

the statements doot explain why the claimarst’observed

behaviors exist and continue to exist, and they are

inconsistent with the opinions and observations of trained

medical personalsic) that have been given great weight

because they are in conformity with the contemporaneous

medical record, inclding, the State agency psychological

consultant.
(Tr. 22.) Moravec asserts that his mother’'s statements regarding his activiieotdshow
activities that lasted 8 hours, 5 days a week and the daily activities were minineat.at e
ALJ’s consideration of Moravec’s mothsrstatements was not improper. Her statements were
not the only factors used in the ALJ’s credibility analysis. The ALJ alsadaresl Moravec’s
working during the period of alleged disability, his ftithe attendancet school, and his
medical records.The ALJ was also free to reject her testimony as cumulafifexefore, the
ALJ properly considered Moravec’s mother’s statements.

3. College Attendance
Next, Moravec claims that the ALJ did not discubs length ofhis school and how it
showed that he would be able to engage in substantial gainful activity, competitk/&waurs
per day, five days a week.
It is appropriate for the ALJ to consider a substantial daily activity, such Egeol

attendance, when assing the severity of a claimant’s impairments during the allegeatpari

disability. See Forte vBarnhart, 377 F.3d 892, 896"(&ir. 2004) (ALJ noted that claimant

attended classes and drovBgnnat v. Apfel224 F.3d 869, 871 {8Cir. 2000) (prper for district



court to consider plaintiff's part time college attendance as inconsistent iagthiliy). The
ALJ did not use Moravec’s college attendance as the sole factor to determine ihisitgred
form the RFC determination. Moravec’s college attendance was one factor of many that
supported the ALJ’s determination that Moravec’s impairments were not as as\eralleged.
Therefore, the ALJ’s consideration of his college attendance was not improper
4, Effectiveness of Medication

Moravec then contends that the ALJ improperly relied upon the successful use of
medication to treat his symptoms to form the RFC determination. Moravec assettsetha
medical evidence showing that he had a series of hospitalizations ané sitierdpt®utweighs
the evidence regarding his successful treatmdrite ALJ noted that Moravec’s medications
were relatively effective in controlling his symptoms and when he was compligh his
medications, he did well. (Tr. 21"Well-established Eighth @iuit caselaw supports an ALJ’s
consideration of improvement in a claimant’s conditidmen evaluating a disability clainSee
Bernard v. Colvin 774 F.3d 482, 488 (8th Cir. 2014) (ALJ could consider stabilization of
claimant’'s symptoms when he was comapt with medication)Mittlestadt v. Apfel204 F.3d
847, 852 (8th Cir. 2000) (no medical evidence to refute ALJ’s finding that claimant’sahedi
conditions were controlled by medication and there was no supmoad finding of total
disability). If an impairment can be controlled by treatment or medication, it cannot be
considered disabling.”Wildman v. Astrue596 F.3d 959, 965 (8th Cir. 2010Y.herefore, the
ALJ did not err in his consideration of Moravec’s successful treatment witlcatiea.

5. Noncompliance with Medication
Next, Moravec contends that the ALJ did not follow the proper procedure when

considering that hisondition worsened when he was noncompliant widication. As stated
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above, the ALJ found that when Moravec was complétit his medications, he did well and
his condition improved substantially. (Tr.-2&.) “A claimant’s noncompliance can constitute
evidence that is inconsistent with a treating physician’s medical opinidnthanefore can be
considered in determining whether to give that opinion controlling weightltiman v. Astrue
596 F.3d 959, 964 (8th Cir. 2010Lhoate v. Barnhart457 F.3d 865, 872 (8th Cir. 2006) (ALJ
may properly consider noncompliance in detiging claimant’s credibility). The ALJ did not
err in using Moravec’s noncompliance as one of many factors in his assessmentwédi4or
credibility.
6. Veterans Affairs Disability Rating

Then, Moravec states that the ALJ failed to properly consider the dictat®ecdl
Securiy Ruling 0603p, which requires the Commissioner to consider the evidence of a
disability determination by another governmental or nongovernmental yage®R 0603-p,
2006 WL 2329939 at-8 (Aug. 9, 2006). The ALJ considered the Veterans AfféirA) 60%
disability rating for Moravec, but gave it no weight. (Tr. 22.) The ALJ ctyreoted that the
Social Security Administration is not bound by the VA’s decision to award digabdiefits.
(Tr. 22) See Pelkey v. Barnhartt33 F.3d 575, 579 (8Cir. 2006) (the ALJ should consider the
VA'’s finding of disability, but is not bound by the disability rating of another agenwgnw
evaluating whether claimant is disabled for purposes of social securitytbengticial security
disability determinatins are based on social security law. 20 C.F.R. § 404.1504. The ALJ noted
that the VA’s rating decision declined to find that Moravec was unable to work and did not
provide specific medical evidence on which the determination is based. (Tr. 22, 625.) Tthe Cour
finds that the ALJ properly considered the VA'’s disability rating. The fattliesALJ gave the

VA's rating decisiomo weight does not mean that it was not considered.
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7. Medical Opinion Evidence

Next, Moravec contends that the ALJ improperly considered the medical opinion
evidence and relied upon a nonexamining physician to support the RFC determintion.
medical opinions, whether by treating or consultative examiners are weighed bas
(1) whether the pvider examined the claimant; (@hether the provider is a treating source;
(3) length of treatment relationship and frequency of examination, including natusxtemd of
the treatment relationship; (d4dipportability of opinion with medical signs, laboratory findings,
and explanation; (5onsistency with the record as a whole; g&cialization; and (@ther
factors which tend to support or contradict the opinion. 20 C.FAR48.527(c). Generally, a
treating physician’s opinion is given contiolf weight, but is not inherently entitled to it.
Hacker v. Barnhart459 F.3d 934, 937 (8th Cir. 2006). A treating physician’s opinion “does not
automatically control or obviate the need to evaluate the record as a whetkénby v. Astrye
487 F.3d 626, 632 (8th Cir. 2007). A treating physician’s opinion will be given controlling
weight if the opinion is welsupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidahee case
record. 20 C.F.R. 804.1527(c) “Whether the ALJ grants a treating physician’s opinion
substantial or little weight, the regulations provide that the ALJ must ‘alwayggoe reasons’
for the particular weight given to a treating physiciavaluation.” Prosch v. Apfel201 F.3d
1010, 1013 (8th Cir. 2000)iIn making a disability determination, the ALJ shall always consider
the medical opinions in the case record together with the rest of the relevant ewdémee
record. 20 C.F.R. 8804.1527(b), 416.927(b¥kee also Heino v. Astrug78 F.3d 873, 879 (8th

Cir. 2009). “[T]he ALJ is not qualified to give a medical opinion but may rely on medical
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evidence in the record.Willcockson v. Astryes40 F.3d 878, 881 (8th Cir. 2008)\ccording to
SSR 966p, “[a]t the administrative law judge and Appeals Council levels, RFC assdsdnye
State agency medical or psychological consultants or other programighysic psychologists
are to be considered and addressed in the decision as medical opinions from nonexamining
sources about what the individual can still do despite his or her impairment(s).” SR 196
WL 374180 (July 2, 2006). These opinions “are to be evaluated considering all of the factors set
out in the regulations for considering opinion evidendd.”

Based upon a review of the evidence in the record as a whole, the Court finds that the
ALJ did not err in its consideration of the medical opinion evidence in this gasview of the
record as a whole demonstratieat Moravechas some restrictions insifunctioningand ability
to perform work related activities, however, he did not caisyburden to prove a more
restrictive RFC determinationSeePearsall 274 F.3d at 121t is the claimant’s burden, not
the SocidSecurity Commissioner’s burden, to prove the claimant's RA3)an initial matter,
the ALJ “is not required to rely entirely on a particular physician’s opinion or chostsesen
the opinions of any of the claimant’s physiciarMartise v. Astruge641F.3d 909, 927 C@ Cir.
2011). The RFC determination is based on all of the evidence in the medical record; not an
particular doctor’'s treatment notes or medical opinidtearsall 274 F.3d at 1217 (8th Cir.
2001). Therefore, the RFC does not have to mirror any particular doctor’s opinion, béeause t
RFC is based upon all of the evidence in the record as a whole, including thenttaima
treatment records and an assessment of the claimant’s crediSiitpnd, the ALJ did not err in
consideration ofhe global assessment functionir(@AF) scores. The Eighth Circuit has held

that when an ALJ considers an assessment, the ALJ necessarily considersFtrecdeds

* Global Assessment Functioning score is a “clinician’s judgmetiteindividual’s overall level of functioning.
Diagnostic and Statistical Manual of Mental Disorders 32e@ Text Rev2000) (“DSMIV-TR?).
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contained within the assessmentright v. Astrue 489 Fed. App’x 147, 149 (8th Cir. 2012
(citing Bradley v. Astruge528 F.3d 1113, 1115116 n.3 (8th Cir. 2008) Therefore, the ALJ
considered the GAF scores, even if they were not specifically mentioned.

B. Vocational Expert Testimony

Finally, Moravec states that thg/pothetical question to the vocational expert did not
capture the concrete consequences of his impairment; therbi®itestimonydid not constitute
substantial evidence Testimony from a vocational expert constitutes substantial evidence only
when based on a properly phrased hypothetical questidlckney v. Chaterd6 F.3d 294, 296
(8th Cir. 1996). “[T]he ALJ’'s hypothetical question must include the impairmentsh@ailLJ
finds are substantially supported by the record as a whiae."However, the hypothetical need
only include those impairments which the ALJ accepts as trGeiSsom v. Barnhart416 F.3d
834, 836 (8th Cir. 2005). A “hypothetical question posed to a vocational expert must capture the
concrete consequences of claimant’s deficies.” Pickney 96 F.3d at 297. The Court has
already determined that the RFC determination was supported by substadéatev Because
the ALJ needed only to include those limitations that were supported by substadgale in
the hypotheticalthe VE's testimonyorstituted substantial evidence.
V.  Conclusion

For reasons set forth above, the Court affirms the Commissioner’s finabdecis

Accordingly,

IT ISHEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief

in Support of Complaint iIDENIED. [Docs. 1, 16.]
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IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the
Commissioner affirming the decision of the administrative ladgu
Dated this 19th day of August, 2015.
/s/ Nannette A. Baker

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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