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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GREATER ST. LOUIS CONSTRUCTION
LABORERS WELFARE FUND, et al

Plaintiffs,

X-L CONTRACTING, INC.,

)
)
)
g
V. ) No. 4:14€CV-946-SPM
)
)
)
Defendant. )

MEMORANDUM AND ORDER

This case is beforthe Court onPlaintiffs’ Motion for Summary Judgment (Doc. 86)
Plaintiffs’ Motion to Strike (Doc. 100); and Defendaf#L Contracting, In¢s Motion to Further
Amend Counterclaim and/or to Continue Trial Date (Doc. 102). The parties have edngent
the jurisdiction of the undersigned United States Magistrate eJpdgsuant to28 U.S.C.
8 636(c)(1) (Doc. 1).

l. FACTUAL BACKGROUND

The instant lawsuit was filed by two groups of plaintiif$) severalemployee benefit

plansand their trusteehe “Benefit Funds Plaintifty,* and (2) several labor organizatiotise(

“Union Plaintiffs")? (collectively, “Plaintiffs”). Defendant XL Contracting, Inc. (“XL”) is an

! The Benefit Funds Plaintiffs are Greater St. Louis Construction Laboretfaré/ Fund,
Construction Laborers Pension Trust of Greater St. Louis, and-AE#Gtern Missouri Laborers
Joint Training FundThe parties agree that thBenefit Funds Plaintiffare employee benefit
plans within the meaning of the Employment Retirement Ic&@acurity Act (‘ERISA”),29

U.S.C. 88 102(1), (3), 113&, 1145.

2 The Union Plaintiffs are Local Union Nos. 42, 53, and 110, Laborers International Union of
North America, AFLCIO. The parties agree that the Union Plaintiffs are labor organizations
representing employees in an industry affecting commerce within the meaningtafnSe2(4),

(5), (6), and (7) of the National Labor Relations Act, as amended, 29 U.S.C. § 152(4), (5), (6), &
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employer. During the time period relevant to this litigationl. dnd the Union Plaintiffs were
signatories to two collective bargaining agreements (“CBAR8:Site Improvement Agreement
(the “Site Agreement”) and the Bituminous Paving Agreermditighway the “BPA”). The
CBAs require employers to submit monthly fringe benefit contributions to the iB&uids
Plaintiffs, based on théours worked by any empleg who performs covered work as defined
by the CBAs A complication arises when an employgleose normal place of employment is
covered by théBenefit FundsPlaintiffs performs work in another geographic area covered by
different benefit fund for example the Construction Industry Laborers Pension and Welfare
Funds also known as théOutstate Fundg. In such a situation, the employer makes fringe
benefit contributions on that employee’s behaltite Outstate &ndsinstead of to théenefit
Funds Plainffs. An employee who wanthe contributions made on his behalf to Datstate
Fundsto be transferred to tHgenefit Funds Plaintiffsnay complete a transfer request form with
the Outstate Funds, at which point the Outstate Fuvildransfer any contribubns received to
the Benefit Fund$Plaintiffs.

Both CBAs provide thathe Benefit Funds Plaintifffyave the right to police the
employers’ selreporting of the hours worked through a payroll examination prodass.
addition, he CBAs bind the employers to the terms of trust agreements that cre8entfe
Funds Plaintiffs, and those trust agreements also grant the Benefit Mandgfs the right to
verify employer reporting through examination of the employer’s payrotrds.

In the summer of 2013, the Benefit Furitlaintiffs sent several letters #6-L informing
X-L thattheyhad not received reports for the months of May and June B@gt8een June and

November 2013, ther wereseveraltelephone conversations betweXnl’'s accountant and

(7), and Section 301 of the Labor Management Relations Act of 1947, as amended, 29 U.S.C.
§ 185.



someone at the fringe benefit officean attempt to resolve the issuen 8ovember 22, 2013,
the Benefit Funds Plaintiffsent XL a letter indicatingthat they had the reports for work
performed under the Site Agreement but notwork performed under the BPA. (Doc.-87 at
5).

On February 25, 2014, the accountants forBleaefit Funds Plaintiffsent detter to X
L, requesting a payroll examination and setting forth the list of recbatsvould be needed for
the payroll exanmation.A dispute arose over the scope of the records tHatwas required to
make available for the examination:LXtook the position that it was obligated only to provide
payroll records for employees winoX-L contendedvere members of Laborers Loc#2-53-
110and not for other X. employees and that it would not provide unredacted documents. The
Benefit Funds Plaintiffs took the position thatirsuant to the relevant law as established by the
United Stées Supreme Coyrthey wereentitled to exanme records oK-L's other employees as
well. On April 24, 2014, Plaintiffs’ accountant went tel6 office to perform the field work for
the payroll examination, and-X provided access only to payroll records ef.Xmployees who
were members of Laborerscals 4253-110.

On May 19, 2014, Plaintiffs filed their Complaint, assegtitwo claims. In their first
count Plaintiffs sought (a) an interlocutory order of accounting requiKkFg to submit its
books and recosdto an accountant selected bhaiRtiffs to determine the amounts owed to
plaintiffs during the period of January 1, 2011 through March 31, 2014; (b) a judgment against
X-L based upon the findings tie financial examination; (@n order requiring-L to submit

its reports for the period of May and June 2013, along with the required contributions and

% The Court notes that-X denies several of Plaintiffs’ assertions with respect-{dsxrefusal to
provide payroll records for employees other than those who were members céreabmrals
42-534110. However, the affidavit of Denis St. John on whiclh Xelies for those denials is
consistent with Plaintiffs’ assertions and does not suppdrsXtenials.
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liuidated damages; (d) an order requiridd. to make payments in the future to tBenefit
Funds Plaintiffsin accordance with the terms and provisions of the collective bargaining
agreenent, and such collective bargaining agreements as may be negotiated and exd¢hated
future; and (e) interest, liquidated damages, costs, accgudagn, and reasonable attorsdges
pursuant to 29 U.S.C. §8 1132(g). In their second count, Plairgdtgght an injunction
prohibiting X-L from performing work of a type covered by-L’s collective bargaining
agreement with Laborers Locals-82-110 within the gegraphicarea covered by thabllective
bargaining agreement until such timeXak obtaineda required surety bond or letter of credit.

On May 20, 2014, X was served with the Complain@n May 21, 2014, Plaintiffs
obtained a bond in the amount of $25,000 in favor oBéeefit Funds PlaintifisOn May 30,
2014, counsel for X sent an emailo counsel for the Benefit Fundaintiffs, stating that the
missing May and June 2013 BPA reports had been submitted using the Site Agreement report
forms and that the issue had been resolved. There appears to be no disagreementstha thi
was resoled at that time.

On August 15, 2014the Benefit Funds Plaintiffserveda request for production of
documents X-L continued to object to most of these requests on the grabatBlaintiffs did
not have a right to an audit of information related to X-L employees other than the tnaerda
subject to Plaintiffs’jurisdiction. However, on August 29, 2014;LXemailed Plaintiffs with
self-generated spreadsheets purporting to show tHathAd paid benefits to the Benefit Funds
Plaintiffs that it shouldinsteadhave paid to the Outstate FundsL)tated in the email that it
was seeking a refund for the overpayment. On October 29, 2014, Plaintiffs filed a motion to
compel the production dhe requestedocuments. X-lopposed the motioand made multiple

requests for additional time to respond to it. Prior to the second scheduled hearir¥rldate,



agreed to produce numerous additional documents in response to the Plaintiffs’ discovery
requests, and Plaintiffs withdrew their motion to compelL Eroduced additional documents,
and Plaintiffs’ accountants performed a financial examination.

On April 28, 2015, #er receiving additionaldocumentsfrom X-L, Plaintiffs’
accountants produced a report showing thaing the examination period (January 1, 2011,
through March 31, 2014),-K had misreported and overpaid a total of $26,728.18 to the Benefit
Funds Plaintiffs, most of which should have been reported to the Outstate’Fme®ulk of
the misreported payments occurred in 2011 and 2012, with some in 2013 and none in 2014. For
all periods in which contributions were received by the Benefit Féastiffs from X-L, the
Benefit Fund®Plaintiffs hadprovided the beneftfor which the contributios wereintended. For
example, the amounts remitted to the Welfare Fund allowed the Welfare Fund to jresfithe
insurance for the employee on whose behalf the contributions were received.

On December 31, 2014,-K filed a counterclaim against Plaintiffs, seekinglgment
“by the amount of the overpayment[&f-L]’s payment of contributions or ‘fringe benefits’ from
January 1, 2010 to the present.”

After a mediation between-K and theOutstate Fundselated to XL's underpayment of
the Outstate Fundsx-L paid $31,438.52 to the Outstate Fufaisthe period of January 1, 2010
through December 31, 2012. As part of that settlemerit, vikas promised that th®utstate
Fundswould “process” the $31,438.52 arefund the same tBenefit Funds PlaintiffsBetween

December 2015 and March 2016, the Outstate Frardgted $28,658.8% the Benefit Funds

* X-L had reported and paid for 2,272.00 hours to the Benefit Funds that should have been
reported to the OutstateifRds and had overpaid for an additional 186.25 hours for other reasons,
for a total of 2,458.25 hours. The misreported and overpaid hours amounted to $29,460.25 in
total contributions. However, because there were some months in wAtidia underpaid the
Benefit FundsPlaintiffs and owed liquidated damages and interest, the total anowenpaid

was $26,728.18.



representingall monies they had received in welfare and pension contributions for employees
who were members of the unions who had worked fdar during the examination period, and
for whomthe Outstate Fundlad transfer authorizations.

On March 7, 2016, A filed its Amended Counterclaim against Plaintifisthough X-L
does not expressly identify the legal theories on which it relies, it appetbs-ths asserting
three claims. First, it appears thatlLXassers that Plaintiffs breached the Site Agreement by
failing to return payments of fringe benefits made basedr@dvertent or immatel error, or
clerical mistake."SeeAmended Counterclaim, Doc. 8Count I. Second, it appears that-IX
asserts that Plaintiffs breached the Site Agreement by failing to enforeeiarocal agreemeént
included in the Site Agreement that requires Plaintiffs to recover fringe tsepeid to the
Outstate FundsSee id. Count Il. Third, it appears that-K assertsin the alternative to its
contractbased claimsthat it is entitled to a return of its overpayments based on an equitable
restitution theory.

Plaintiffs seek entry of summary judgment in their favor on their Complaint abhgd X
Amended Counterclaim.

Il. LEGAL STANDARD

The Court shall grant a motion for summary judgment “if the movant shows thatghere

> X-L alleges that it mistakenly overpaid Plaintiffs for fringe benefits, thatdémanded return

of those payments, that Plaintiffs did not return the funds, and thash¥uld recere judgment

in the amount of the overpayment oflJ6 payment of contributions. Those allegations are
sufficient to assert an equitable restitution clabeeAm. Cleaners & Laundry Co., Inc. v.
Textile Processors, Serv. Trades, Health Care, Profl and Tech. Employees It Uocal

161, 482 F. Supp. 2d 1103, 1116 (E.D. Mo. 20(Q¥aintiff stated a claim for restitution under
the federal common law where it alleged that it made overpayments to a benefih&irttiet
fund was obligated to transfer thayments, and that the fund failed to do so). The Court notes
that Plaintiffs wereon notice of this claim, as they address it in their motion for summary
judgment.The Court further notes thdespite the fact that-L did not identify the legal causes
of action under which it was proceeding, Plaintiffs did not file a motion for a moreitdef
statement, nor did Plaintiffs file a motion to dismiss for failure to state a claim.
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no genuine dispute as to any material fact tiedmovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “A dispute is genuine if the evidence is such that it could cause a
reasonable jury to return a verdict for either party; a fact is material gstdution affects the
outcane of the case.Othman v. City of Country Club Hill$71 F.3d 672, 675 (8th Cir. 2012)
(citing Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986)). The moving party bears the
initial responsibility of informing the court of the basis of its motand of identifying those
portions of the record that demonstrate the absence of a genuine issue @fl maateGelotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). If the moving party meets this initial burden, the
nonmoving party must then set forthfiahative evidence from which a jury might return a
verdict in his or her favorAnderson 477 U.S. at 2567. The nonmoving party “may not rest
upon mere allegations or denials of his pleading, but must set forth specHsisHasting that
there is a gamne issue for trial.’ld. at 256. “Mere allegations, unsupported by specific facts or
evidence beyond the nonmoving pastpwn conclusions, are insufficient to withstand a motion
for summary judgment.Thomas v. Corwid83 F.3d 516, 527 (8th Cir. 2007).
[I. DiscussIOoN
A. Plaintiffs’ Motion for Summary Judgment on Plaintiff s Complaint
Plaintiffs first assertthat trey are entitled to summary judgment on themngplaint.
Althoughthe Court has not issued any substantive rulings in this B&satiffs state thatliey
have“obtained all relief that they sought in their Complaib&cause (1) a bond was obtained
the day after XL was served with the complaint; (2)}[Xresolved its misreportino regard to
the May and June 2013 hours; and (3) Plaintiffs obtained access to all the information they
needed to perform a payroll examination. Docl188at pp. 78. Plaintiffs argue that because they

are the*prevailing partie$, they are entitled to attorney’s fees and costs under ERISA Section



502(g), 29 U.S.C. § 1132(§).

As a preliminary matter, Plaintiffs’ statement that they obtained all the relief dugits
in their Complaint ¢ther than attorney’s fees) raises the questiowtatherPlaintiffs’ claims
have been rendered mo8ecause “mootness relatesjusticiability and [the court’s] power to
hear a case, [the court] must consider it even though the parties have not raRewd.V.
Lombardi 677 F.3d 793, 796 (8th Cir. 201Qjuotation marks omitted).Afticle 11l of the
United States Constitution limits the jurisdiction of the federal courts to acgbing cases
and controversiesAli v. Cangemi419 F.3d 722, 72(8th Cir. 2005)(en banc) (quotingdaden
v. Pelofsky212 F.3d 466, 469 (8th C2000). “When, during the course of litigatiotie issues
presented in a case lose their life because of the passage of time or a change iraoceamst
and a federal court can hanger grant effective relief, the case is considered mabt(quoting
Haden 212 F.3d at 469. “If an issue is moot in the Article Il sense, [the courfshno
discretion and must dismiss the action for lack of jurisdictitth.An interest in attorney’s fees
is “insufficient to create an Article Il case or controversy wehaone exists on the merits of the
underlying claim.”Lewis v. Cont’l Bank Corp494 U.S. 472, 480 (99). See alsAdvantage
Media, L.L.C. v. City of Eden Prairid56 F.3d 793, 803 n.5 (8th Cir. 2006).

In light of Plaintiffs’ unequivocal acknowledgement that they have obtained all tbe rel
they sought in their Compldirfother than attorney’s feggj is clear thathereareno present,
live controversiesvith regard to the merits of Plaintiffs’ claims. Therefatee Court finds that

Plaintiffs’ claims are moot andnust be dismissed for lack of subject matter jurisdictioee

® Both parties apear to take the position that Plaintiffs must be the “pliexgaparties in order

to prevail on their claim for attorney’s fe@sowever, the Supreme Court held in 2010 thdee
claimant need not be a ‘prevailing party’ to be eligible foratorney’s fees award under

§ 1132(g)(1)."Hardt v. Reliance Standardife Ins. Co, 560 U.S. 242, 252 (2010). Rather, the
applicable standard is that “a fees claimant must show ‘some degree of success ofntghe mer
before a court may award athey’s fees under § 1132(g)(1)d.
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Pakovich v. Verizon LTD Plar653 F.3d 488, 492 (7th Cir. 201{holding that because the
plaintiff in an ERISA action “had received eveiytg she requested in her benefit claim, that
claim became moot and the district court lacked jurisdiction to enter summary judgment,”
despite the fact thahe plaintiff still had apendingclaim for attornels feesunder ERISA
8§ 502(g). To the extent that Plaintiffs’ motioseekssummary judgment on the merits of those
claims, tlatmotion will alsobe denied as moot.

Although Plaintif6’ claims must be dismissed as moot, the Court retains jurisdiction to
decide the question ofhether Plaintiffs arentitled to attorney’sfees and costs under ERISA
8 502(g).See Pakovight53 F.3cat492-93 (holding thateven after plaintiffs ERISA claim was
dismissed as moot, the court retained equitable jurisdiction to adjudicate the cléesfander
ERISA § 502(g); noting that allowing courts to exercise jurisdiction promoteSA&policy of
protecting the interests of participants in employee benefit plans and theficiagies by
providing for appropriate remedies, sanctions, andyreadess to the federal courtBfeifferv.
Schmidt Baking CoCiv. No. CCB11-3307, 2013 WL 4501302, at *4 (D. Md. Aug. 21)13)
(dismissing the plaintiffs ERISA claims as moot, but retaining jurisdiction ovempérges’
dispute over attorney'fees)However,as discussed below, there remain other issues in the case
that will require further briefing, and the Codimds it prudent to reserve ruling ordtiffs’
request for attorney’s feeuntil the substantive issues in the case have been fully briefed and
resolved.

For all of the above reasons, Plaintiffs’ claims will be dismissed as moot, and their
motion for summaryydgment will be denied as moot. Their request for attorney’s feesewill b

addressed at the end of the cage trial will be continued to permit time for this briefing.



B. Plaintiffs’ Motion for Summary Judgment on X-L's Amended
Counterclaims

Plaintiffs contend that they are emditl to summary judgmenbn X-L's Amended
Counterclaim The Court will address eaci X-L's claims in turn.

1. Breach of the Site Agreemdaaised on Failure to Return Mistaken
Payments

Plaintiffs first argue that they are entdléo summary judgment on-Ks claim that they
breached the Site Agreement by failing to return mistaken payments, éd¢oaluBenefit Funds
Plaintiffs are not signatories to the Site Agreenfent.

BecauseX-L’s claim is that Plaintiffs breached a colleatibargaining agreement, that
claim is governed by Section 301(a) of the Labor Management Relation§ IARA”) , 29
U.S.C §185(a)® To prevail on a claim for breach of a collective bargaining agreementh ighic
essentially a breach of contract claimplaintiff must demonstrate “(1) a contract between the
plaintiff and defendant; (2) rights of the plaintiff and obligations of the defendant under the
contract; (3) breach of the contract by the defendant; and (4) darsaffered by the plaintiff.”
Erler v. Graham PackagingNo. 4:14CV-931 (JCH), 2014 WL 6463338, & (E.D. Mo. Nov.

17, 2014)(quoting Amburgy v. Express Scripts, In€é71 F.Supp.2d 1046, 1055 (E.D. Mo.

2009).

" Although Plaintiffs move for summary judgment on behalf of all of the plaintiffs, their
memorandum in support of summary judgment is almost entirely focused on the Bendfit F
Plaintiffs and not the Union Plaintiffs. However, the two groups of plaintifssaparate groups

with different contactual obligations. Where necessary, the Court will address separately the
claims and arguments as they relate to each group of plaintiffs.

8 Section 301(a) “grant[s] federal courts jurisdiction over claims asgdstieach of collective
bargaining agreeants,” Lividas v. Bradshaw512 U.S. 107, 122 (1994and it preempts state

law claims that are either based on a provision of a CBA or dependent upon an andhssis of
relevant CBAWilliams v. Nat'l Football Leagués82 F.3d 863, 874 (8th Cir. 2009).
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The Court agrees that-KX cannot satisfy the first element with respecttie Benefit
Funds Plaintiffs Plaintiffs have submitted copies of tBge Agreement, and neither the section
of the Site Agreementaming theparties nor the signature page of the Site Agreehstaany
of the Benefit Funds$laintiffs as parties or signatories. Instead, the parties are an employer
association and Laborers’ Locals-82-110. X-L desnot cite any evidence to suggest that the
Benefit FundsPlaintiffs were parties to the contract; insted@dasks the Court to take judicial
notice of Plainffs’ respmse to Paragraph 7 of Defendanfmended Countetaim. In
Paragraph 7, ) alleged that “the above parties [those described in paragraphs 1 through 6 of
the Amended Counterclaim, which included both Union Plaintiffs and BenefitsiRlauhtiffs]
are also signatories to a collective bargaining agreement known as the Site&greem”See
Doc. 81, 1 7In their answer, Plaintiffs stated, “Plaintiffs admit that plaintiffs and deferal@
signatory to a collective bargaining agreemeotnmonly referred to as the Site Agreement,”
without distinguishing between the Benefit Funds Plaintiffs and the Union Pkigé&éDoc.
83, 1 7. In theireply brief Plaintiffs state that they erroneously omitted the word “unions” after
the referencéo “plaintiffs.”

In light of the clear evidence of the contract itself, Plaintdts’elessly drafted answir
one allegation in X-'s Amended Counterclaim dsnot createx genuine dispute of material fact
that precludes summary judgmemecause the undisputed evidence demonstrates that the
Benefit FundsPlaintiffs were not parties to the Site Agreemethie Benefit Fund$laintiffs
cannot be held liable for breaching it, and Benefit Funds Plaintiffare entitlel to summary
judgment on Xt’'s claim that they breached the Site Agreement bynfgito return mistaken

payments.
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The Union Plaintiffs, howevegre signatories to the Site Agreement. As sucH, ¥an
satisfy the first element of the claim as to the Union Plaintiffs. How&amtiffs argue that
even if the first element is satisfied;LXcannot satisfy the second or third elements, because the
Site Agreement does not create a contractual obligation to return mistakpayowvents made
by an employer. The Court agre&sL alleges that Plaintiffs violated the provision of the Site
Agreement providing for the return of payments of fringe benefits “in the alasmadvertent or
immaterid error, or clerical mistaké.However, Plaintiffs point outhat the only reference to
“inadvertent or immaterial error or clerical mistake” in the Site Agreement &eation 5.11,
which states that the Benefit Funds shall have the right to examine employer dégumat the
cost of the examination and audiial be paid by the employer under certain circumstarces,
that “such allocation of cost to the Employer shall not apply in the case of inadvartent
immaterid error, or clerical mistake.SeeDoc. 87-1, atp. 29. That provision plainly does not
requre the Union Plaintiffs to return fringe benefit payments that were mistakenky, madX-

L does not identify any other provision that might form the basis of its clawns the Union
Plaintiffs arealso entitled to summary judgment ok-L’s claim thatthey breached the Site
Agreement by failing to return mistaken payments

2. Breach of the Site Agreement Based on Failure to Enforce the Reciprocal
Agreement

Plaintiffs argue that they are entitled to summary judgment 4ris>Xclaim that they
breached th&ite Agreement by failing tenforce the reciprocal agreemengcause the Benefit
Funds Plaintiffs are not signatories to the Site Agreement. With respect tcerieditB-unds
Plaintiffs, the Court agrees. As discussed above, the Benefit Funds Planetiffst parties to the

Site Agreement and cannot be held liable for breaching it.
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With respect to the Union Plaintiffs, however, Plaintiffs have provided no argument to
support their motion for summary judgment on this claim. The Court iiraghgoropride to defer
ruling on this aspect of Plaintiffs’ motion until it has received supplemental lgriéfom the
parties. The Coumvill set a briefing schedule below.

3. Equitable Restitution

Plaintiffs next argue that, to the extent thall Xhas pleaded a claim for equitable
restitution, Plaintiffs are entitted to summary judgment on that claiks Plaintiffs
acknowledge, the Eighth Circuit has recognized tlaat employehas a federal common law
action for restitution omistakenlymadepaymentgo anERISA plan.” Young Am., Inc. v. Union
Cent. Life Ins. C.101 F.3d 546, 548 (8th Cir. 199@he factors relevant tassessing whether
restitution would be equitable include (1) whether the contributions are the sorstaken
payments that equity demands be refunded; (2) whethentpbyerdelayed bringing the action
for so long that laches, or some other equitable defense, bars recovery; (3) wiesthgioyer,
by continuing the payments for years without apparent question, somehow ratified pas
paynents; and (4) whether the employer can demonstrate that the party from wholksit see
payment would be unjustly enriched if recovery evdenied Greater St. Louis Contt.aborers
Welfare Fund v. PardMark, Inc, 700 F.3d 1130, 1135 (8th Cir. 201@)ting UIU Severance
Pay Trust Fund v. Local Union No. 48, 998 F.2d 509, 513 (7th Cir. 1993h)n addition, “a
fund’s policies cannot be arbitrary and capricious, including the decision not to refund

mistakenly made paymeritdd.

® Plaintiffs argue that X_ has not stated a cause of action for equitable restitution. However, as
discussed above, the Court finds thal’®X Amended Counterclaim does state a claim for
equitable restitution, and Plaintiffs were clearly on notice of that claim.
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Although Plaintiffsoffer some arguments as to why they belie¢#¢ is not entitled to
restitution they have not sufficiently briefed the issue. As such, the Court is unable to determine
whether Plaintiffs are entitled to summary judgméitst, Plaintiffs do notdiscuss oraddess
the relevant factors outlined iRark-Mark. Most notably,Plaintiffs do not address the obvious
guestion of whether they would be unjustly enriched if they were permitted to beta the
$26,728.18hat X-L originally mistakenlypaidto Plaintiffsinstead of to th@®utstate Fundand
the $28,658.8That X-L later paid to theOutstate Fundandthat Plaintifs recentlyrecovered
Second although Plaintiffs emphasize that they have a policy of not providing refunds of
pension contributions going back more than two years from the request, they dplaiot lecw
the Court should consider thaolicy in the context of théactorsset forth by the Eighth Circuit
for the evaluation ofestitution claims? Third, Plaintiffs’ argument that the plan adminitr’s
decision with respect to a refund “is subject to review only for an abuse of idistiist not
supported by the cases Plaintiffs die that propositionn their brief.See, e.gPark-Mark, Inc,

700 F.3d at 11387 (addressing the question of equitable restitution basetheractors
described aboveather than bgimply determining whether the plan administrator had abused its
discretion; discussing “abuse of discretion” only as the standard for revieywadgie@ular ruling

by the trial couit Finally, Plaintiffs’ suggestion thaheyare “prohibited by law from returning
[the money obtained from Outstate FuntdsX-L” is puzzling in light of Plaintiffs’ submission

of evidence to this Court showing that in Febyu2016, Plaintiffs’ counselid offer to reaurn

that money toX-L, on the condition thak-L agree o deduct $12,000 in Plaintiffgittorney’s
fees.SeeEmail from Janine Martin to Steve Alheim, Feb. 23, 2016, 11:38 Boc., 766 (“The

St. Louis Fundsre willing to assume &have the full $31, xxx that X paid to[the Outstate

191t is also unclear to the Court when this policy went into effect and whethereitscall of the
overpayments at issue.
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Funds]and are willing to pay that amount telX minus half our fees.”§* It is unclear what has
changed since February, such tRé&intiffs now contend thathe transfer offundsthey once
offered to X-L is prohibited by law.

X-L, for its part, also does not address the equitable factors set forth by the Eighth Cir
in Park-Mark, nor does it address any of the other issues described dbsweply notes that
the cause foaction for equitable restitution exists, relying on a case that predztethle Eighth
Circuit's recognition of the cause of action and its articulation of the mleaators to be
consideredSeeE.M. Trucks, Inc., v. CenStates Pension Plarb17 F. Supp. 1122 (D. Minn.
1981).

For the above reasons, the Court cannot determinetherbriefingcurrently before it
whetherthere aregenuine issues of material fact concernag’s equitable restitutioclaim. In
light of the fact thathe Court has already found it necessary to request briefing on another issue,
the Court findgt appropriate to defer ruling on Plaintiffs’ motion for summary judgment with
respect tahe claim for equitable restitutiaimtil the Court has received suppiental briefing
from the parties thagpecificallyaddresseghe relevant Eighth Circuit lawoverning equitable
restitution claimsandexplairs how that lavapplies to the facts of this case

4. Possible Causes of Action Under ERISA or the LMRA

Finally, the Court will address X's suggestion in its opposition brief th&d claims may
arise undeiSection 502(g) of ERISA or Section 301(a) of the LMRA. The Court agrees with
Plaintiffs that XL’'s arguments are completely without merit and thdt Kas no viable cause of

action under these statutes.

1 plaintiffs used that evidence to support their representation to the Court thatvésere®
reason to grant X’s request to amend its counterclaims or add new parties, because Plaintiffs
had informed XL that the pot of money received “would be available so that the case would be
resolved without further expensé&éeDoc. 76.
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First, X-L states that “Section 502(g) provides-K with a Refund.” Def's Mem. Opp.,
Doc. 97, at p. 7. However, Section 502(g) of ERISA addresses only the court’'s discretion to
awardattorney’s fees and costs in certain ERISA acti&es29 U.S.C.8 1132(g)(1)It does not
in any way address the issakan employer’s right to a refund of mistaken paymemis does
not provide X-L with a right to a refund.

Second, X-Largues thaSection 301(a) of the LMRA, which permits “suits for violations
of contracts between an employer and a labor organization representing eniptoybes
brought in federal court, “authorizes employers to sue trustees who fail to abittesby
agreements Def's Mem. Oppn, Doc. 97, at p. 11However,the cases on whicK-L relies for
this proposition have nothing to do with authorizing employers to sue trustees of eenploy
benefit plansSeeRetail Clerks Int Assn v. Lion Dry Goods369 U.S. 171962) (addressing
the question of what types of agreements between an employer and a labor dogaarezat
covered by Section 301fapBmith v. Evening News Ass371 U.S. 1951962)(holding thatan
individual member of a union may bring suit against an employer under Section).30hése
casegrovide no support for theositionthat an employer may sue a trustee who is not party to a
contract for a violation of that contract.

For all of the above reasons, the Court finds that as-tdsXclaim that Paintiffs
breached the Site Agreement by failing to return mistaken payments, botbnéft Bunds and
the Union Plaintiffs are entitled to summary judgment. As-igs<claim that Plaintiffs breached
the Site Agreement by failing to enforce the recipr@gaeement, the Benefit Funds Plaintiffs
are entitled to summary judgment, but the Court will defer ruling with respect tOrtioa

Plaintiffs. As to XL’s claim for equitable restitution, the Court will also defer ruling.
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C. X-L’s Motion to Amend Counterclaim and/or Continue the Trial Date

On June 3, 2016, X filed a Motion to Further Amend Counterclaim and/or to Continue
Trial Date. (Doc. 102). The Court first considerd.X¥ request for leave “to further amend its
Counterclaim to make reference to the ERISA statute as well as the Labor ektemag
Relations Act.” The Court’s most recent order addressing amendment o$ ¢jaura XL until
March 7, 2016 to amend its counterclaims, st Kust show “good cause” for amending its
pleading now.SeeSherman v. Wico Fireworks Ing. 532 F.3d 709, 716 (8th Cir. 20084-L
provides no argument as to why it needs to amend its counterclaims to insleinces to
ERISA or the LMRA, nor does it explain why it could not have included such referenties ear
It also fas not submitted any proposed amended counterclaims for the Court’s evaluation. Thus,
X-L has not shown good cause, and its motion will be denied.

The Court next addresseslXs request to continue the trial date. This request is moot in
light of the Court’s independent decision to continue the trial date to permit additicefaidri
on Plaintiffs’ motion for summary judgment.

Finally, the Court addresseslXs assertion that it needs to conduct additional discovery.
To the extent that X seeks additional discovery on the question of who was a signatory to the
Site Agreement and BPA, the request is denkedl. was a signatory to those agreements, and
the agreements (including their signature pages) have long beéabkvén XL. There is no
reason that, at this late date;LXshould need additional time to find out which parties it
contracted with.

The Court finds that it would be prematureaddessX-L’s suggestion that it needs to
conductadditional discoveryegarding Plaintiffs’ allegedréfund policy” given that it is unclear

what relevance that policy has to the claims at issue in thisit&aintiffs rely on the policyn
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their supplemental briefing, -K may file a properly supported motion for leave to conduct
discoveryrelated to the policy, and the Court will address the motion at that time.
D. Plaintiffs’ Motion to Strike

Plaintiffs move to strike fronX-L’s pleadings and exhibitsll references to statements or
assertions made in mediation by Pldist Plaintiffs request that several specific portions<ef
L’s pleadings and exhibits be stricken because they reference mediationucmations.

The Local Rules of the United States District Court for the Eastern Distridissburi
state thatAll w ritten and oral communications made or disclosed to the neutral are confidential
and may not be disclosed by the neutral, any party, or other participant, thdeparties
otherwise agree in writing.” E.D. Mo. L. R. 6.04(A). Moreover, the partMdediaton and
Confidentiality Agreement provides that “written and oral communications madisaosed in
the course of this mediation are confidential. Such communications may not bseatidol any
of the undersigned to any thipdrty.” Doc. 1001, § 2.1t alsoprovides that “Evidence of offers
of settlement or other conduct or statements in the course of attempting to negsttitement
through mediation are not admissible into evidence or subject to discovery.” Doc. 100-1, | 4.

Based on the Local Res and the parties’ mediation agreement, the Court agrees that
disclosures otommunications made in mediation must be stricken floin's pleadings and
exhibits. Howeverafter reviewing Plaintiffs’ specific requests, the Court finds them tvedy
broad ando encompass some statertethat simply reference the mediation and do not disclos
mediation communications. For example, the Court will not strike Paragraphs 13 and 14 of
Kenneth Novel's affidavit, because they simply describe the terms of the i@soitit reached
with the Outstate Fund$after Court ordered mediation” and do not disclose communications

made during the mediatioAccordingly, the Court will grant Piiatiffs’ motion to strikein part
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and deny it in part. The Court will grant theotion to strike the following(1l) the portion of
Paragraph 41 oK-L’s Responses to Rmiffs’ Statement of Uncontroverted Material Facts
beginning, “XL’s request is timely . . .” through the end of that sentence, Dac(2pGhe
portion of Paragraph 18 of Kenneth Novel’'s Affidavit, Doc-19@hat begins “again at Court
orderedmediation . .”; (3) the portion of Paragraph 21 of Kenneth Novel's Affidavit ttates,
“that even mediator Ronald K. Fishieelieved and told the parties that resolution could not be
reached without Construction Industry4) (Paragraphs 9, 11, and 23 of Matthew St. John’s
Affidavit, Doc. 96-4; and (5) Paragraph 5 of Stephen Alheim’s Affidavit, Dod®@n all other
respecs, Plaintiffs’ motion to strike will be denied.
E. CONCLUSION

For the reasons stated above,

IT IS HEREBY ORDERED that the claims in Plaintiffs’ Complaint alRiSMISSED
as moot, with the Court reserving jurisdiction over the issuelaihtiffs’ claim for atorney’s
fees

IT IS FURTHER ORDERED that Plaintiffs’Motion for Summary Judgment (Doc. 86)
is GRANTED IN PART , DENIED IN PART, andDEFERRED IN PART. With respectto
Plaintiffs’ own claims, the motion I®ENIED as moot in light of the Court’s dismissal of those
claims.With respect to XL's counterclaim asserting that Plaintiffs breached the Site Agreement
by failing to return mistaken payments, the motioGRANTED with respect to all plaintiffs
With respectto X-L's counterclaim asserting that Plaintiffs breached the Site Agreement by
failing to enforce the reciprocal agreement, the moti;deBRANTED with respect to th Benefit
Funds Plaintiffs andEFERRED with respect to the Union Plaintiffs until the Coueteives

further briefing. With respect to -K's counterclaim for equitable restitution, the motion is
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DEFERRED until the Court has received further briefing.

IT IS FURTHER ORDERED thatPlaintiffs shall, byWednesday July 6, 2016,file a

supplementabrief addressing the followinigsues (1) whetherPlaintiffs contend thahe Union
Plaintiffs are entitled to summary judgment #AL’'s counterclaim asserting that Plaintiffs
breached the Site Agreement by failing to enforce the reciprocal agreemédifitso, the legal
and factual basis for that contention; and (2) whether Plaintiffs contend thatréhentitled to
summary judgment oiX-L's counteclaim for equitable restitution, and if sthe legal and
factual basis for that contentiolfi.Plaintiffs are seeking judgment on those questions, linef
should address the specific issues raised in the body of this Memorandum andA@yder.
Oppositionbrief must be filed withirfourteen (14) daysof thefiling of Plaintiffs’ brief, and any
reply must le filed withinseven (7) day®f anythe filing of theOpposition.

IT IS FURTHER ORDERED that the trial setting of July 11, 2016,\/\ACATED . If
necessary, the Court will set a new trial date following full resolution of tHtairsummary
judgment motio.

IT IS FURTHER ORDERED that X-L's Motion to Further Amend Counterclaim
and/or to Continue Trial Date (Doc. 102D&NIED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Strike (Doc. 100) is
GRANTED IN PART andDENIED IN PART as set forth in the body of this Memorandum

Opinion.

N, 20

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thi22nd day of June, 2016.
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