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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GREATER ST. LOUIS CONSTRUCTION
LABORERS WELFARE FUND, et al

Plaintiffs,

X-L CONTRACTING, INC.,

)
)
)
;
V. ) No. 4:14€CV-946-SPM
)
)
)
Defendant. )

MEMORANDUM AND ORDER

This case is befoithe Court on those portionsBhintiffs’ Motion for Summary Judgment
(Doc. 86)as towhich the Court deferred ruling its prior Memorandum and Ordeas well as
DefendantX-L Contractings Motion for Leave to File a Second Amended Counterclaim (Doc.
124) and Motion for Leave to Conduct Additional Discovery (Doc. 126 parties have
consented to the jurisdiction of the undersigned United States Magistrate Judga{pto28
U.S.C. § 636(c)(1). (Doc. )1

l. FACTUAL BACKGROUND

Theinstant lawsuit was filed by two groups of plaintiff) 6everaémployee benefit plans

and their trusteg@he “Benefit Funds Plaintiff},  and (2) several labor organizations (the “Union

Plaintiffs”)? (collectively, “Plaintiffs”). Defendant XL Contracting, Inc. (“XL”) is an employer.

! The Benefit Funds Plaintiffs are Greater St.uisoConstruction Laborers Welfare Fund,
Construction Laborers Pension Trust of Greater St. Louis, and-AEa3tern Missouri Laborers
Joint Training Fund. The parties agree that the Benefit Funds Plaintife@teyee benefit plans
within the meaning afhe Employment Retirement Income Security Act (“ERIS&9,U.S.C. 88
102(2), (3), 1132, & 1145.

2 The Union Plaintiffs are Local Union Nos. 42, 53, and 110, Laborers International Union of
North America, AFLCIO. The parties agree that the Union Plaistidire labor organizations
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During the time period relevant to this litigationsLXand the Union Plaintiffs were signatories to
two collective bargaining agreements (“CBAs”): the Site Improvemeneexgent (the “Site
Agreement”) and the Bituminous Paving Agreemehlighway the “BPA”). The CBAs require
employers to submit monthly fringe benefit contributions to the Benefit FUaogiffs, based on

the hours worked by any employee who performs covered work as defined by the BBAs
complication arises when an employwhose normal place of employment is covered by the
Benefit FundsPlaintiffs performs work in another geographic area covered by different benefit
funds (for example, th&€onstruction Industry Laborers Pension and Welfare Fualgds known

as the"OutstateFunds)). In such a situation, the employer makes fringe benefit contributions on
that employee’s behalf tilhe Outstate tndsinstead of to th&enefit Funds PlaintifisUnder a
“Reciprocal Agreement” entered into by the Benefit Funds Plaintiffs lem®tistate Funds,ra
employee who wantthe contributionghat weremade on his behalf to tf@utstate Fundto be
transferred to the Benefit Funds Plaintiffey submit atransfer request form with tHeutstate
Funds at which point the Outstate Fural®e regiredto transfer any contributions received to the
Benefit Funddlaintiffs.

Both CBAs provide that the Benefit Funds Plaintiffs have the right to police thepengl
selfreporting of the hours worked through a payroll examination protleesSite Agreement and
the BPA both provide:

The Employer agrees that Welfare, Pension, Training, Fund, Vacation,

Supplemental Dues and LECET shall each have the right to verify the accliracy o

reports and contributions made by the Employer, by having their raspect

employees, agents, representatives or accountants audit and examine during the
Employer’s regular business hours, the Employer's weekly payroll journal,

representing employees in an industry affecting commerce within the medrihegtions 2(4),

(5), (6), and (7) of the National Labor Relations Act, as amended, 29 U.S.C. § 152(4), (5), (6), &
(7), and Section 301 of the Labor Management Relations Act of 1947, as amended, 29 U.S.C.
§ 185.



individual earnings records of employees, copy of Federal payroll taxsednd

other payroll reords as may be necessary to allow such examiner to determine

whether the Employer is making full and complete reports and contributions as

required by the Employer’s collective bargaining agreement with the Union.
In addition, the CBAs bind the employecsthe terms of trust agreements that create the Benefit
Funds Plaintiffs, and those trust agreements also grant the Benefit Flanmisfs the right to
verify employer reporting through examination of the employer’s payrotrds.

In the summer of 2013, the Benefit Funds Plaintiffs sent several letters iaf&rming
X-L that they had not received reports for the months of May and June 2013. Between June and
November 2013, there were several telephone conversations betwesnagcountant and
somene at the fringe benefit office in an attempt to resolve the issue. Omidev@2, 2013, the
Benefit Funds Plaintiffs sent-K a letter indicating that they had the reports for work performed
under the Site Agreement but not for work performed unddBffe

On February 25, 2014, the accountants for the Benefit Funds Plaintiffs seet tlt_,
requesting a payroll examination and setting forth the list of recorde/thed be needed for the
payroll examination. A dispute arose over the scopeeofebords that X was required to make
available for the examination.-K took the position that it was obligated only to provide payroll
records for employees whomIXcontended were members of Laborers Locai§3210 and not
for other XL employees, iad that it would not provide unredacted documents. The Benefit Funds
Plaintiffs took the position that, pursuant to the relevant law as established byitbe States
Supreme Court, they were entitled to examine recordslo$ Xther employees as we®n April
24, 2014, Plaintiffs’ accountant went telXs office to perform the field work for the payroll

examination, and X provided access only to payroll records ofLXemployees who were

members of Laborers Locals-83-110.



On May 19, 2014, Plainfs filed their Complaint, asserting two claims. In their first count,
Plaintiffs sought (a) an interlocutory order of accounting requiriFlg t§ submit its books and
records to an accountant selected by Plaintifiet@rmine the amounts owed tiaiRtiffs during
the period of January 1, 2011 through March 31, 2014; (b) a judgment agaimsts¢d upon the
findings of the financial examination; (c) an order requirin % submit its reports for the period
of May and June 2013, along with the required contributions and liquidated damages; (d) an order
requiring XL to make payments in the future to the Benefit Funds Plaintiffs in acamdeth
the terms and provisions of the collective bargaining agreement, and suctiveolb@rgaining
agreements amay be negotiated and executed in the future; and (e) interest, liquidated damages,
costs, accounting fees, and reasonable attorney’s fees pursuant to 29 U.S.C. § 1132{g). In the
second count, Plaintiffs sought an injunction prohibitindg. Xom performng work of a type
covered by XL's collective bargaining agreement with Laborers Localb3210 within the
geographic area covered by that collective bargaining agreement untiireads XL obtained
a required surety bond or letter of credit.

On May 20, 2014, XL was served with the Complaint. On May 21, 2014, Plaintiffs
obtained a bond in the amount of $25,000 in favor of the Benefit Funds Plaintiffs. On May 30,
2014, counsel for > sent an email to counsel for the Benefit Funds Plaintiffs, gtafiat the
missing May and June 2013 BPA reports had been submitted using the Site Agreement report
forms and that the issue had been resolved. There appears to be no disagreementstha thi
was resolved at that time.

On August 15, 2014, the Benefit Funds Plaintiffs served a request for production of
documents. XL continued to object to most of these requests on the grounds that Plaintiffs did not

have a right to an audit of information related td.X¢mployees other than the union laborers



subject toPlaintiffs’ jurisdiction.On August 29, 2014, X- emailed Plaintiffs with selfenerated
spreadsheets purporting to show that Xad paid benefits to the Benefit Funds Plaintiffs that it
should instead have paid to the Outstate Funds.dé¢manded a refd of the payment. On
October 29, 2014, Plaintiffs filed a motion to compel the production of the requested documents.
X-L opposed the motion and made multiple requests for additional time to respond to it. Prior to
the second scheduled hearing datd, Agreed to produce numerous additional documents in
response to the Plaintiffs’ discovery requests, and Plaintiffs withdrewnttogion to compel. X

L produced additional documents, and Plaintiffs’ accountants performed a finatacrahation.

On December 31, 2014, K{iled a counterclaim against Plaintiffs, seeking judgment “by
the amount of the overpayment of-[Xs payment of contributions or ‘fringe benefits’ from
January 1, 2010 to the present.”

On April 28, 2015, after receiving additional documents from X-L, Plaintiffs’ accountant
produced a report showing that during the examination period (January 1, 2011, through March
31, 2014), XL had misreported and overpaid a total of $26,728.18 to the Benefit Funds Plaintiffs,
most of which should have been reported to the Outstate FuFtus.bulk of the misreported
payments occurred in 2011 and 2012, with some in 2013 and none in 2014. For all periods in
which contributions were received by the Benefit Funds Plaintiffs freln e BenefitFunds

Plaintiffs had provided the benefits for which the contributions were intende@éxgomple, the

3 X-L had reported and paid for 2,272.00 hours to the Benefit Funds that should have been reported
to the Outstate Funds and had overpaid for an additional 186.25 hours for other reasons) for a to
of 2,458.25 hours. The misreported and overpaid hours amounted to $29,460.25 in total
contributions. However, because there were some months in whidie® underpaid the Benefit

Funds Plaintiffs and owed liquidated damages and interest, the total amount overpaid was
$26,728.18.



amounts remitted to the Welfare Fund allowed the Welfare Fund to provide healtnoestor
the employee on whose behalf the contributions were received.

After a mediation between-K and the Outstate Funds related td.6 underpayment of
the Outstate Funds,-X paid $31,438.52 to the Outstate Funds for the period of January 1, 2010
through December 31, 201&s part of that settlement,-X was promisedhat the Outstate Funds
would “process” the $31,438.52 and refund the santbd®enefit Funds Plaintiffainder the
Reciprocal AgreemenX-L was told that no refund could be mddét by Plaintiffs until Plaintiffs
recovered the $31,438.52 from the Outstate Funds. Between December 2015 and March 2016, the
Outstate Funds remitted $28,658.87 to the Benefit Funds, representing all monies they had
received in welfare and pension contributions for employees who were members ofotige uni
who had worked for X_ during the examination period, and for whom the Outstate Funds had
transfer authorizationfuring this time, Plaintiffs’ counse@xchanged emails witk-L’s counsel
about how much money was being transferred.

On March 7, 2016, A filed its AmendedCounterclaim against Plaintiffeshich the Court
hasfound asserted three claims: {AatPlaintiffs breached the Site Agreement by failing to return
payments ofringe benefits made based ioadvertent or immaterial error, or clerical mistake; (2)
that Plaintiffs breached the Site Agreement by failing to enforcdkeciprocal Ayreemerit
included in the Site Agreement that requires Plaintiffs to recover fringe tsepeaid to the
Outstate Funds; and (3) thatlXis entitled to a return of its overpayments based on an equitable
restitution theory.

On March 11, 2016his case went to mediatioAround the time of the mediatiar after
the mediationPlaintiffs informed XL that it was the written policy of the Benefit Funds not to

provide a refund of pension contributions going back more than two years from tiestreq



Because the bulkf the misreported payments occurred in 2011 and 2012, andgthestavas
made in August 2014, this policy would prevent Plaintiffs from providing the bulk atthad
sought by XL. Prior to the Courbrdered mediation in the instant action, Plaintiffs had not made
X-L aware of this policy.

Plaintiffs moved for summary judgment on their Complaint and’'sX Amended
Counterclairs. In an earlier Memorandum and Order, the Court denied the motion as moot with
regard to thelaims in Plaintiffs Complaint;granted the motion with regardXsL’s counterclaim
asserting that Plaintiffs breached the Site Agreement by failing to returrkemgtaymentsand
granted themotion with regard to X's counterclaim asserting that the Benefit Funds Plaintiffs
breached the Site Agreement by failing to enforceRéeprocal Agreement. The Courbéind
that additional briefing was required with regardhe two remaining claisi X-L's counterclaim
asserting that the Union Plaintiffs breached the Site Ageeeby failing to enforce the Reciprocal
Agreementand X-L's counterclaim for equitable restitution. That supplemental briehaghow
been received, and the Court will addrése remaining ptions of Plaintiffs’ motion. The Court
will also address X's motion for leave to file a second amended counter¢lXiio’s motionto
conduct additional discovery, and Plaintiffs’ request for attorney’s fees.

Il. LEGAL STANDARD

The Court shll grant a motion for summary judgment “if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgmenathsr af
law.” Fed. R. Civ. P. 56(a). “A dispute is genuine if the evidence is such thaildt cause a
reasonable jury to return a verdict for either party; a fact is material gstdution affects the
outcome of the caseOthman v. City of Country Club Hill$71 F.3d 672, 675 (8th Cir. 2012)

(citing Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986)). The moving party bears the



initial responsibility of informing the court of the basis of its motion and of idengfyitose
portions of the record that demonstrate the absence of a genuine issue @fl maateGelotex
Corp. v. Catett, 477 U.S. 317, 323 (1986). If the moving party meets this initial burden, the
nonmoving party must then set forth affirmative evidence from which a jury might everdict
in his or her favorAnderson477 U.S. at 2567. The nonmoving party “mapot rest upon mere
allegations or denials of his pleading, but must set forth specific facts showintdrais a
genuine issue for trial.ld. at 256. “Mere allegations, unsupported by specific facts or evidence
beyond the nonmoving paity own conclusions, are insufficient to withstand a motion for
summary judgment.Thomas v. Corwi483 F.3d 516, 527 (8th Cir. 2007).

[I. DiscussIoN

A. Plaintiffs’ Motion for Summary Judgment on X-L's Amended
Counterclaims

In the Court’s priorMemorandum and Order dated June 22, 2@1i6 Court deferred
ruling on Plaintiffs’ motion for summary judgment as to two eL’X counteclaims The Court
will now addresgPlaintiffs’ motion for summary judgmeiats to those claims.

1. Breach of the Site Agreement Based on Failure to Enforce the Reciprocal
Agreement

In Count Il ofits Amended Counterclaim, -X allegesthat Plaintiffs have breached the
Site Agreement by failing to enforce th&eciprocal Agreemenwith the Outstate Fundsnd
thereby recoer fringe benefits paid by-X to the Outstate Fund$he Court has already granted
summary judgment in favor of the Benefit Funds Plaintiffs on this clBima.Cout now addresses
the UnionPlaintiffs contention that they are also entitled to summary judgment

X-L’s position in its Amended Counterclaim is thia¢ UnionPlaintiffs breached th8ite

Agreemenby failing to enforce the Reciprocal Agreemér prevail on a claim for breach of a



collective bargaining agreement, which is essentially a breach of contract claim, df ptaisti
demonstrate “(1) a contract between the plaintiff and defendant; (2) afthe plaintiff and
obligations of the defendant under the contract; (3) breach of the contractdsfehdant; and

(4) damages suffered by the plaintifEfler v. Graham PackagindNo. 4:14CV-931 (JCH), 2014

WL 6463338, at *3 (E.D. Mo. Nov. 17, 201&uotingAmburgy v. Express Scripts, In671 F.
Supp. 2d 1046, 1055 (E.D. Mo. 20D9)he undisputed evidence shows that Xannot establish

the second elemewf this claim because it cannot show that the Site Agreement obligated the
Union Plaintiffs to enforce the Reciprocal Agreemést Plaintiffs point out, the Site Agreement
makes noreference to the Reciprocal Agreement and imposes no obligations on the Union
Plaintiffs (or anyone else) to enforce the Reciprocal AgreerBesSite Agreement, Doc. 87,

at pp. 965. Although X-L asserts that it signed the Site Agreement with the URI@intiffs
“knowing that Plaintiffs and [the Outstate Funds] had previously signed a Recipgreaiment,”
thatknowledgedoesnot insert any contractual obligations into the Site Agreenteraddition,

X-L offers no explanation of how the Union Plaist could have been obligated to enforce the
Reciprocal Agreement, given that they were not parties to the Reciprocal Agte&mes the
Union Plaintiffs are entitled to summary judgmentXil’s claim that they breached the Site
Agreement by failing t@nforce the Reciprocal Agreement.

In its brief, XL appears to suggest that its claim mayhefor breach of the Reciprocal
Agreement itself.Plaintiffs arguethat they are entitled to summary judgment on this claim,
because X lacks standing to sue for a breach of the Reciprocal Agreebiedér Missouri law,

Only parties to a contract and athjird-party beneficiaries of a contract have

standingo enforce that contract. To be bound #sra-partybendiciary, the terms

of the contract must clearly express intent to benefit that party or an iaaletif

class of which the party is a member. In cases where the contract lacks an express
declaration of that intent, there is a strong presumption th#titdepartyis not a



beneficiary and that the parties contracted to benefit only themselve®roth,
a mere incidental benefit to the thpdrtyis insufficient to bind that party.

Torres v. Simpatico, Inc.781 F.3d 963, 971 (8th Cir. 2015) (quotiMgrni v. Cleveland
Chiropractic Coll, 212 S.W.3d 150, 153 (Mo. 2007) (quotations and citations omitteds3).
undisputedhat X-L is not a party to th®eciprocal Agreement, which was entered into between
the Benefit Funds Plaintiffs and the OutstateadsiSeeReciprocal Agreement, Doc. &8 at pp.
5-9. X-L argues that it isa thirdparty beneficiary of the Reciprocal Agreemdrawever, the
undisputed evidence establishes that it is not, because the Reciprocal Agreemeot dizesly
express intento benefit” X-L or any identifiable class of which-K is a memberBy its plain
terms, the Reciprocal Agreement indicates that it is intended to bemgfibyeesnot employers
[Plaintiff Benefit Funds and the Outstate Funds] recognize that engsloye
who normally participate in each set of funds from time to time also perform work
within the geographic jurisdiction covered by the other set of funds. In those
circumstances, the goyers contribute to Guest Funds for such employees.
order to prevent such employees from losing coverage under their Home
Welfare Funds and in order to provide such employees with continuous
vesting and pension credits under a single pension plathe Trustees of both
sets of funds have agreed to permit covered employees in each set of funds who
temporarily work within the geographic jurisdiction covered by the other set of
funds to request that contributions made by their employers be transferratiédrom
Guest Funds back to the Home Funds.
Id. at p. 5(emphasis addedJhis language clearly shoves intent to benefit employees, and it
shows neexpress or impliethtent to benefit employer3hefact that the intent of thReciprocal
Agreements soldy to benefit these employees is further supported by language in the agreement
showing that the employees have sole control over whether to request such traféfensan
employee is working in the geographic jurisdiction of the Guest Fundmaygequest that

contributions employers make on his behalf to those Guest Funds be transfekredHisa Home

Funds.”ld. (emphasis added)
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X-L argueghat the Reciprad Agreementclearly intends to render a benefit to employers
(X-L), by providing the verymechanism for their employees to enjoy and qualify for fringe
benefits such as health insurance with continuous vesting and pension credits in order that
employers (such as-K) can hire and maintain quality employeeX-L’s Supp. Mem. Opp’'n
Doc. 122, ap. 20. However, theerms of the agreement make no reference to an intent to ensure
that employers can hire and maintain quality employees. At most, the Ratipgreement
provides this as “a mere incidental benefit” td_X-something that iplainly insufficient to render
X-L a third-party beneficiary under Missouri law.

In addition, even assumiragguendahat X-L is a third-party beneficiary of the Reciprocal
Agreement, the Union Plaintiffsenot partieso that agrement. Thus, they cannot bddkable
for its breach.

For all of the above reasons, the Union Plaintiffs have established that theceg@nuine
issues of material fact regarding this claim and that they are entitled to judgment thsrafna
law. Thereforethe UnionPlaintiffs are entitled to summary judgment on CounoflIX-L’s
Amended Counterclaim.

2. Equitable Restitution

The Court next considers Plaintiffs’ argument that they are entitled to surqudgmngent
on X-L’s claim for equitable restitutioaf its mistaken overpayemts ERISA itselfpermitsa plan
trustee to refund an employer payment that was made by a mistake ofléact bout it does not
provide a cause of action for an employer to compel such a refbed.29 U.S.C.
81103(c)(2)(A)(ii); UIU Severance Pay Trubund v. Local Union No. 18, 998 F.2d 50%12-

13 (7th Cir. 1993)Along with other circuits, th&ighth Circuithas crafted a cause of action for

employerswvho have made mistaken paymetislding that‘anemployerhas a federal common
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law action for restitution omistakenlymadepayments¢o anERISA plan.” Young Am., Inc. v.
Union Cent. Life Ins. Cp101 F.3d 546, 548 (8th Cir. 199&)ccord Greater St. Louis Constr.
Laborers Welfare Fund \Rark-Mark, Inc, 700 F.3d 11301135(8th Cir. 2012).See also UIU
Severanc®ay Trust Fund998 F.2d at 512-13.

Even where an employer has mauleyments based on a mistake, the employer is not
automatically entitled to a refun®ark-Mark, 700 F.3d at 1135.Rather, [the employer] must
demonstrate that restitution is equitablel.”The factors relevant to assessing whether restitution
would be equitable include (1) whether the contributions are the sort of mistakempajina¢
equity demands be refunded; (2) whethertmployerdelayed bringing the action for so long that
laches,or some other equitable defense, bars recovery; (3) whethemibleyer,by continuing
the payments for years without apparent question, somehow ratified past paynen{4)
whether the employer can demonstrate that the party from whom it seeks paymehbeoul
unjustly enriched if recovery were deniédl. (citing UIU Severance Pay Trust Fun@98 F.2dat
513. In addition, “afund’s policies cannot be arbitrary and capricious, including the decision not
to refund mistakenly made paymentsl’

X-L's position is that it is entitled to equitable restitution because hadvael for the
same hours workedirst, when it mistakenly paid $26,728.t8the Benefit Funds Plaintifthat
it should have paid to the Outstate Funds, and seedmeh i paid $31,438.52 to the Outstate
Funds—$28,658.87 of which was then transferred to the Benefit Rliaidsiffs.

As a preliminary matter, the Court notes that it is undisputedXttas original payment
to the Benefit Funds Plaintiffs instead of to the Outdfaieds vasmade based on a mistaked

is therefore the sort of payment for which a refund is contemplatgeithefederal commosnaw

-12 -



equitable restitution cause of actibfihe Courtherefore must analyze whetherefund ofX-L’s
first mistaken paymerwould be equitable under tiRark-Mark factors.

Plaintiffsappear to suggest that the Court sha@adducthis analysisvithout considering
the second paymentXmade to the Outstate Funds, which wasndtely recovered by Plaintiffs.
Plaintiffs argue that > voluntarily agreed to make this second payment to the Outstate, Funds
that the employees were underaumtractuabbligation to request théhe moneybe transferred
to Plaintiffs, that the employees could have left the money with the Outstate Funds, and that
thereforewhat happened to the money aftet ¥aid it “has nothing to do with X..” Supp. Mem.,
Doc. 121, at p. @laintiffs may be correct that-K has no contractual right recover tis money.
However, the Court is assessangequitableclaim, not a contractual oni weighing the equities
of the situation here, it would be nonsensical for the Court to ignore the fact-thaaXpaid
twice for one set of employee hours worked, and Plaintiffs have receivea@ptsytwice for one
set of employee hours worked. Thus, @waurt finds it appropriate to consider the second payment
in conjunction with all of the facts in conducting its analysisvhether restitution is equitabl
underthe Park-Mark factors

a. Whether the employer contributions are the sort of mistaken
payments that equity demands be refunded

Plaintiffs argue hat the firstPark-Mark factor favorsthem because X.'s mistaken
payments were usdd purchase benefits f@mployees. X argues that the cases relied on by
Plaintiffs are inapposite here in light of the second paymehtXade(and Plaintiffs received

for the same hours. K-hasthe better argument.

4 Plaintiffs arguehat the second paymeathe payment to the Outstate Funds that was ultimately
recovered by the Benefit Funds Plaintiffssrot the type of payment that would, standing alone,
be subject to an equitable restitution action. The Court tends to agree; howevért of ltg
analysis of the first payment, it need not decide this question.

-13 -



As Plaintiffs point out, courts have found that the fact that an overpayment was used to
obtain benefits for employees weighgainst a finding that the payments are the sort that equity
demands be refunde&eePark-Mark, 700 F.3d at 1136 (considering the fact that all of the
employer’scontributions, including overpayments, had benefited the employer's employees in
finding that this factor favored the fundg)aska Trovel Trades Pension Fund. v. Lopshit3
F.3d 881, 885 (9th Cir. 1996) (finding no equitable restitution was appropriate and reasoning in
part that the employees had received the benefits for which the employercoradbutions)
Constr. Indus. Ret. Fund v. Kasper Trucking, ,ld€. F.3d 465, 4667¢h Cir. 1993 (finding no
equitable restitution was appropriate and reaspin part that the mistaken employer payments
had been used to provide insurance benefits for the employees).

As X-L points out, however, this case does not fit well within the framework of the above
cases. Those cases did not involaesituation in which, after receiving a mistaken payment and
usingit to pay for employee benefits, the fund receivegeondpaymenimade by the employer
for the same set of hours. The Benefit Funds Plaintiffs’ receipt of such a seconenplagre
makes itfar more equitable fahemto refund the originaimistakenpayment.

Other factors also distinguisitome othe cases relied on by Plaintiffs from the instant case.
In Park Mark the courtfound it significant that the mistaken payments at issuee wer
overpayments It noted that [o]verpayments may be tied to higher pension and welfare benefits
for the defendant’s employees” and that “an employer may receive an imeneelegdfit because
the greater pension and welfare benefits reduce the emplalgessnds for higher wages.” 700
F.3d at 1136 (quotation marks omitted). In finding that this factor weighed agsstisition, it
noted that “the Funds presented evidence that-Mark’s employees received insurance

coverage benefits and pension beneétkecting the greater overpayments made by R&akk.”
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Id. See alsoOperating Eng’r’'s Local 139 Health Benefit Fund v. Gustafson Constr. C@%8

F.3d 645, 651-52 (7th Cir. 2001)) (“The higher contributions . . . were tied to higher pension and
welfare benefits for the defendas employees. This was a benefit to the defendant, since the
greater the pension and welfare benefits the employees received, thedesgltyees were likely

to demand in the way of wages.Here,in contrast, Plaintiffs have produced no evidence that X-

L madeanyoverpayments or that any mistaken payments tiedelo any greater benefits for X

L's employees, such tha{-L's employees were less likely to demand higher wages. Thus,
Plaintiffs have not presentedidence that XL received a benefit from the mistaken payment that

it would not have received had it made the correct payment. Instead, it appeard. thiatply

made payment®tthe wrong entity-a mistake fronwhich it did not receive a benefit.

In addition, inPark-Mark, the court found it significant that the funds had presented
evidence tharefunding the overpayments “would adversely aff@etrk-Mark’s employees.”
Park-Mark, 700 F.3d atl136. Here, in contrasRlaintiffs havenot presented evidence tha
refunding themistaken payment wuld adversely affect X's employees Plaintiffs have
presented a Supplemental Affidavit from Ron D. Graves stating that “[w]hen tisgoR€el rust
refunds mistakenly paid contributions to an employer, the Pension Trust takes awagdios
credit that the participant had been given as a result of those contributions, thus llyotentia
impacting the participant’s entitlement to the pension benefit. In addition, the @okkamt of the
contributions refunded is deducted from the participant’s total contributions, thus pbtential
impacting the dollar amount of the panpant’s benefit at retirementSeeDoc. 1231, § 5
However, Plaintiffs have not presented any evidence that such deductiposeotial” impacts
on employees wouldctually occuif a refund were givem this case—particularly given that the

fund hasreceived two sets of paymeris the same employees and hours. Moreoeggn
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assumingarguendothat refunding money used for pension contributions would bhavedverse
impact on employees, Plaintiffs have not established that refunding money pagehédits other
than pension contributions woutéve any adverse impact onlX employees

In light of the fact that X. made payments to Plaintiffs based omiatake, the absence
of evidence that X received any benefit from the mistaken paymehgd it would not have
received had it made the payments corretily absence of evidence that.>$ employees would
be adversely impaetl by a refund of the payments, and the undisputed fact that Plaintiffs have
now been paid twice for the same employees and hours, the Court finds on the curréthaecor
X-L'’s first payment to Plaintiffs is the sort of mistaken payment that equity demands be refunded.
This factorweighs in favor of Xk.

b. Whether the employer delayed bringing the action for so long that
laches, or some other equitable defense, bars recovery

Plaintiffs argue that laches applies hdyecause X. unreasonablylelayed bringing its
claim for restitutio. “Laches applies when a claimant inexcusably delays in asserting its claim
and thereby unduly prejudices the party agawtstm the claim ultimately is asserted?ark-

Mark, 700 F.3d at 1136 (quotirngubbard Feeds, Inc. v. Animal Feed Supplement, 182 F.3d
598, 602 8th Cir. 1999). Plaintiffs rely onPark-Mark, in which the court founthat this factor
weighed against restitution where témployer began making payments in 2004 but did not
discover the mistake until 2010, reasanihatthe collective bargaining agreement outlineaw
payments should be made ahdtthe delay “prejudiced the Funds who are placed in the position
of attempting to unwind six years of payments by trying to calculate whetr&VRrk’s
employees truly receivecehefits from the payments.” 700 F.3d at 1-B36Plaintiffs argue that

here, similarly, X-L made payments from 2010 to 2014 and did not discover the mistaken
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payments until 2014, despite the fact that the collective bargaining agreeneankg outlined
how payments should be made.

X-L argues thaPark-Mark is distinguishableUnlike the funds irPark-Mark, Plaintiffs
have not presented any argument as to how they have been prejudicediéfayheere. In its
brief, X-L points out that becaud®aintiffs are in receipt of two sets of payments, it does not
appear thaPlaintiffs would have to “attempt to unwind” several years of payments in order to
make a refund to X-L. Plaintiffs provide no response to this argument.

While there was a significant delaydiscovering the mistaken paymehgse the receipt
of a second payment makes this case distinguishableHewskaMark. The Court also notes that
the four years of mistaken paymehtereinvolved a somewhat smaller deléiyanwas found in
Park-Mark. Thus, heCourt finds that this factor weighs in favor of neither party.

c. Whether the employer delayed bringing the action for so long that
laches, or some other equitable defense, bars recoyer

Plaintiffs argue that this factor favors neither saiggin réying on Park-Mark. See idat
700 F.3d at 1137 (finding that this factarvored neither side becauséhaligh the employenad
authorized the overpayments at issue, it did sodoas@ mistake of law or facihe Court agrees.

d. Whether the employer candemonstrate that the party from whom
it seeks payment would be unjustly enriched if recovery were denied

With regard to the fourth factollaintiffs argue that they would not lmjustly enriched
if recovery were denied, because at the timg thade the decision not to refund the first payment,
they had used the money to pay for benefits farsKemployees and had not received a second
payment.Plaintiffs acknowledge that they subsequently did receive a second payment, but they

argue that thgtayment should not be considered in assessing whether they werby/ @mushed.
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Plaintiffs may be correct that as of the time they made the initial decision not td tleéun
payment, they had not been unjustly enriched. However, Plaintiffs provalgéimority supporting
the propositionHtatin evaluating an equitable restitution claithe Court must limit its unjust
enrichment analysis to the facts as they stathe momenPlaintiffs first refused to refund the
overpaymentAs discussed abovehe Court cannot reasonably consider the equities of the
situation without considering tHact that Plaintiffs havaow been paid twice for the same set of
employee hours worked, and thatl>dhas paid twice for those same hours. Plaintiffs have not
demonstratethat the paymestreceived consideredn toto, do not constitute a windfalllvhen
all of these factsurrently in the record areonsidered, iappears that Plaintiffs have received a
windfall, while X-L has been significantly disadvantagddhus,it would beunjust to permit
Plaintiffs to retain the windfall while permitting-K to continue to suffer the disadvantage.

For all of the above reasons, the Court finds tdmathe current recordhe Park-Mark
factors favoran award of equitable restitutidihus Plaintiffs have not established that they are
entitled to summary judgment onlXs equitable restitution claim.

B. X-L's Motion to File a Second Amended Counterclaim

The Court next considers -Xs Motion for Leave to File a Second Amended
Counerclaim The Court’'s most recent order addressing amendment of claims ghvenif
March 7, 2016 to amend its counterclaims, s Kust show “good cause” for amending its

pleading nowSeeSherman v. Winco Fireworks In&32 F.3d 709, 716 (8th Cir. 280 X-L seeks

® Because the Court finds that these factaver equitable restitution, the Court need not address
the parties’ disputes over whether Plaintiffs’ policy containing ayear limit on refunds is
arbitrary and capriciousThe Court also need not resolve the parties’ disputewlether that
policy was in effect at the timef Plaintiffs’ decision here. Assumingrguendg that the policy
was applicable during the relevant time fraamel is not arbitrary and capricious, Plaintiffs have
still failed to establish that they are entitled to summarymelg on XL’'s equitable restitution
claim.

-18 -



to amend its counterclaim to include a claim against Plaintiffs for restititmmever, the Court
has already held that-X has adequately alleged a claim for equitable restitution in its existing
Amended Counterclaim, andXhas not expl@ed why that is insufficient or why it needs to file
a new claim at this late dafehus, this motion will be denied.
C. X-L’s Motion for Leave to Conduct Additional Discovery

X-L has also filed a motion for leave to conduct additional discovedetermine the
itemized source of the $28,658.87 Plaintiffs recovered from the Outstate, Faadacts and
circumstances regarding Plaintiffs’ policy limiting refunds to contributioragle less than two
years prior to the request, and the plan administrator’s intentions with respekctstrequest for
a refund. XL has not shown good cause to reopen discovery regarding these.nXaltéras not
explained how an itemization of the sources of the money obtained from the Outstate dwidds w
be relevant tany of its claims. The plan administrator’s intentions and plans with respget to
L’s request for a refund are apparent from the pasi@simary judgment filingsand XL has not
shown that a deposition of the plan administrator would yaelg additioral relevant facts
Similarly, X-L has not shown how obtaining additional facts regarding the adoption of the refund
policy would affect the Courts’ resolution of any oéthlaims at issue in this cadéus, this
motion will be denied.

D. Plaintiffs’ Requestfor Attorney’s Fees

This Court next turns to Plaintiffs’ request for an award of attorney’saieg€osts under
ERISA Section 502(g), 29 U.S.C. § 1132(g), which Plaintiffs made as part of their original
summary judgment motion. Plaintiffs argue ttiegy are entitled to attorney’s fees because they
obtained all of the relief sought in their Complatlbeit without any substantive rulings from

this Court. In a prior order, the Court dismissed the claims in Risirf@omplaint as modiecause

-19 -



Plaintiffs represented that they had obtained all of the relief they sdugiithe Courtretained
jurisdiction to decide the question of whether Plaintiffs are entitled to atterfe®g and costs.
Section 502(g)(1) of ERISA states, “In any action under this subchapter . . . bgipaatti
beneficiary or fiduciary, the court in its discretion may allow a reasontiblaey’s fee and costs
of action to either party.” 29 U.S.C. 8§ 1134(9) AlthoughPlaintiffs argue that they are entitled
to an award of attorryss fees and costs because they‘prevailing parties’ that is not theorrect
standard. The Supreme Couashheld thi“a fee claimant need not be a ‘prevailing party’ to be
eligible for a attorney’s fees award undef £32(g)(1)."Hardt v. Reliance Standard Life Ins. Co.
560 U.S. 242, 25(2010) Rather, the applicable standard is that “a fees claimant must show ‘some
degree of success on the merits’ before a courtanayd atbrney’s fees under 8§ 1132(g)(1)d.
at 255.“A claimant does not satisthatrequirement by achieving ‘trivial success on the merits’
or a ‘purely procedural victor[y],but does satisfy it if the court can fairly call the outcome of the
litigation some success ohe merits without conducting a ‘lengthy inquir[y] into the diges
whether a particular party'success wasubstantial’ or occurred on a ‘central isstiéd. (quoting
Ruckelshaus v. Sierra Clu#63 U.S. 680, at 688 n.9 (1983)).
The Court finds that Plaintiffs hawehievedsome degree of success on the merits of the
claims in their Complaint. In their Complaiftlaintiffs soughtinter alia, an order requiring X-
to submit its books and records for the period from January 2011 through March 2014, an order
requiring XL to submit reports for May and June 2013, and an order requiribgoXobtain a
surety bond or letter of credit required by an applicable collective bargainegnagntAlthough
X-L eventually submitted its books and records to Plaintiffs, resolved the issue epadines for
May and June 2013, amibtained the required bond, the record shows thiatdl not do these

things until Plaintiffs filed a lawsuit aralmotion to compel. Courtgithin the Eighth Circuit and
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elsewhere have founttiat an award of attorneg fees in aleRISA case may be proper when a
plaintiff’s suit operated as a catalyst to bring about a voluntary change in the détecoladdct.
SeeBoyle v. Intl Bhd. of Teamsters Local 863 Welfare Fubd9 F. Appx 72, 7#78 (3d Cir.
2014) (concluding that the plaiiits had achieved some success on the manitscould receive
an award of attorney’fees under the catalyst theamere the defendants voluntarily reinstated
the plaintiffs benefits but did sonly after the plaintiffs filed suitBroadbent v. Citigroup Long
Term Disability PlanNo. CIV 1340811 LP, 2015 WL 1189565, at *45 (D.S.D. Mar. 16, 2015)
(finding that the plaintiff had achieved some degree of success on the merits vehianeduit
“served as a catalyst to cause [the defendant] to proeideith substantially all of the relief she
soughtin her complairit); Greenwald v. Liberty Life Assurance CHo. 4:12CV-3034,2013 WL
3716416 at*3 (D. Neb.July 12, 2013 (adopting theory that plaintiff can obtain feesinder
ERISA under the catalyst theory even though the litigation did not result in a favorable pidgme
if “the pressure of the lawsuit was a material contributing factor in bringiogt axtrajudicial
relief”; reasoning in part that “an award of attorney fees uBdelr32(g)does not require the fee
claimant to achieve prevailing party status” and tlERISA is remedial legislation, and should
be interpreted to advance Congreggals of protecting employee rights and securing efiect
access to federaburts) (internalquotation marks omitted).

X-L’s suggestion that Plaintiffs are not entitled to an award of attorney’s feasbedbay
did not obtain every document and piece of information they sought is withouthentiffs do
not need to show that they obtained every piece of relief sought in their Complaint, biiaonly t
they achieved “some degree of success on the merits.” That standardieddayishe evidence
showing that by filing the lawsuit and litigating the motion to compel, Plaintiffs obtained

documents thaX-L had previously been unwilling to produce and that Plaintiffs needed to conduct
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their payroll examinationX-L’s suggestion that Plaintiffare not entitled to an award of fees
becausehe documents produced ultimately showkdt X-L made oerpayments rather than
underpayments is also without merit. As Plaintiffs point out, their right underBAs @ police
the employers’ selfeporting of the hours worked through a payroll examination process and to
verify employer reporting through examination of the employer's paymtiords exists
independent of whether the examination reveals underpayment, overpayment, or proper. payment
They achieved success in their attempt to enforce that right.

Once the threshold of “some degree of success aneéhés” is met, & court in exercising
its discretion may then consider factors such as (1) degree of culpabiag daith, (2) abilityto
satisfy an award of attorneyfees, (3) potentidbr deterring other persons acting under similar
circumstances(4) whether the party requesting fees sought to benefit all participants and
beneficiaries of an ERISA plan or to resolve a significant legal question reg&RiISA itself,
and (5) the relative merits of the partipssitions.”In re Interstate Bakees Corp, 704 F.3d 528,
537-38 (8th Cir. 2013AccordLawrence v. Westerhaus49 F.2d 494, 495-96 (8th Cir. 1984).

After consideration of theefactors, the Court finds that a limited award of attorney’s fees
is appropriate in this case. First, although the record does not necessariighest@blifaith, it
does suggest that Kwassomewhat culpabl its repeatedefusal to providélaintiffs with the
documents they needed to perform an ausdtticularly in light of Plaintiffs’ having informed
them of relevant Supreme Court case law supporting the position that Plaintéfenigled to
the documents souglnly dter Plaintiffs fileda lawsuit and a motion to comgenhdafter X-L
requesed several continuations of the hearing on the motion) diduKimately produce most of
the required documents. Secotitere is no indication that-L cannot afford to satisfy an award

of attorney’s fees. Third, an award afeE here may serve to deter future employers from

-22.-



withholding required documentation sought in an auditiréh, the filing of Plaintiffscomplaint

did seek to benefit all participants in an ERISA plan, because the purpose of the awshsigé

that he funds received the correct amount of contributions needed to fund benefits. Fifth,
Plaintiffs’ legal position that they were entitled to the documents at issue wassbhetterted by

the law than was >’s position thatt was not.SeeSoutheast an8aithwest Areas Pension Fund

v. Central Transp.Inc., 472 U.S. 559 (1985).

For the above reasons, Plaintiffs are entitled to an award of the reasot@ableya fees
associatedvith their attempts to obtain the relief sought in their Complaitttwever, once
Plaintiffs obtained the relief sought in their Complaint, Plaintiffs’ ERISA claimsinecmoot,
and Plaintiffs could have filed a motion to dismiss their claand requested an award of
attorney’sfees from the Courlaintiffs are not entitled tan award of fees for attorney hours
worked after that date, other than those specifically related to Plairgdtsest for attorney’s fees
from the Court. Plaintiffs may obtain reasondieles related to preparitige portion ofPlaintiffs’
motion for stmmary judgment that relates to its own claimkich was in substance a motion for
attorney’s fees rather than a motion for summary judgnimtever,Plaintiffs may not obtain
fees related t@laintiffs’ efforts to deal with XL’ s request for a refun@Jaintiffs’ efforts to work
with the Outstate Fundsr X-L regarding XL's paymens to the Outstate Funder Plaintiffs
work related tathe transfer ofunds from the Outstate FundsRintiffs. Plaintiffs also may not
obtain any fees related ¥6L's counterclaims or other motions.

For the above reasons, Plaintiffequest for attorney’s fees and costl be granted to
the extent that Plaintiffs are seeking attorney’s feesvork performed inobtaining the relief
sought in their Complaint, and denied to the extent that Plaintiffs are setkimngg's fees related

to other matterPlaintiffs have not submitted sufficient evidence for the Court to determine the
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amount of the attorney’s fees to which they are entitled. They submitted an aiiaéwg that
they have incurred fees in the amowf $28,861.00 and have incurred costs in the amount of
$491.64, and they seek a total award of $29,352.64 in fees and costs. They state that the fees sought
include fees for client conferences, telephone calls and correspondence-lyitratting their
complaint file review,responses to X's motions and counterclaimdrafting a motion to compel
discovery, preparing for and attending mediations, condeserwith Faintiffs’ accountants,
attending court hearings, addafting a motion for summary judgment. There is no itemization of
the number of hoursl&ntiffs’ attorneys spent on any particukask Thus, the Court cannot
determine what portion of the fee award requested rafafekintiffs’ efforts to obtain the relief
sought in their Complaint (as opposed td.X-Counterclaimor other matteps nor can the Court
determine whether the number of hours spent on any partiaslawagseasonablé light of the
work performedAt the next scheduling conference, the Court will discuss wittp#nges the
appropriate timing and format of the presentation of such evidence and any relgdéd |
arguments.

V. CONCLUSION

For the reasons stated above,

IT IS HEREBY ORDERED that Plaintiffs’Motion for Summary Judgment (Doc. 86)
GRANTED IN PART andDENIED IN PART . With respectto X-L’'s counterclaim asserting
that Plaintiffs breached the Site Agreement or the Recipragpaeimenby failing to enforce the
Reciprocal Agreement, the motion ISRANTED. With respect to XL's counterclaim for
equitablerestitution, the motion IDENIED.

IT IS FURTHER ORDERED that X-L's Motion for Leave to File a Second Amended

Counterclaim (Doc. 124) BENIED.
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IT IS FURTHER ORDERED that X-L's Motion for Leave to Conduct Additional
Discovery (Doc. 126) i®ENIED.

IT IS FURTHER ORDERED that Plaitiffs’ request forattorney’s feesand costds
GRANTED IN PART and DENIED IN PART . With respect toeasonable fees and costs related
to Plaintiffs’ attempts to obtain the relief sought in their Complaint, and redsdeab ad costs
related to Plaintiffs’ request for fees from this Court, the requ€&SRBNTED . With respect to
fees related to other matters, the requeSEBIIED . The Court reserves ruling on the question of
the amount of attorney’s fees to which Plaistiire entitled.

IT IS FURTHER ORDERED that X-L’s Motion to AmendCase Management Order
(Doc. 10§ and XL's and Motion for Additional Time to Amend Scheduling Order (Doc. 117) are
DENIED as mootn light of this Court’s prior order vacating the trial date.

IT IS FURTHER ORDERED thatcounsel for the parties shall appear at a scheduling

conference o hursday, November 17, 2016, at 10:00 a.mo discuss a new trial date, the

presentation of further evidence regarding attorney’s fees, and any stes remaining in the

case.

(4
iy (X070
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this31stday ofOctober, 2016.
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