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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KATINA M. PERRY, )
)
Plaintiff, )
)
VS. ) Case No. 4:14-CV-1004-SPM
)
TRIDENT ASSET MANAGEMENT, L.L.C., )
)
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the Court on the RaMotion for Summary Judgment filed by
Plaintiff Katina M. Perry (“Plaitiff”) (Doc. 15) and the Motion for Summary Judgment filed by
Defendant Trident Asset Management, L.L.CDefendant”) (Doc. 20). The parties have
consented to the jurisdiction of the undersighimited States Magistrate Judge pursuant to 28
U.S.C. 8§ 636(c)(1). (Doc. 7). Fdne reasons stated below, Ptdffs motion will be denied, and
Defendant’s motion will be granted.

. FACTUAL BACKGROUND*

In May 2008, Plaintiff wrote a personal chdoka casino, and it was dishonored. In 2011,
Defendant (a debt collector) begeeporting Plaintiff's 2008 debt tmne or more credit agencies.
However, Defendant did not place any telephonks calsend any direct communications to Ms.
Perry concerning the debt. In September 2013n#ffareviewed her credit report and noticed
for the first time that Defendant had made a tiegaentry on her credit report regarding a debt

to a casino that had been opened in Ma@g8&@nd last reportedn August 23, 2013. On

! These facts are taken from the parties’ esteents of uncontroverteficts and responses
thereto. (Docs. 16, 19-1, 26).
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October 1, 2013, Plaintiff called Defendant and told Defendant that she had noticed the debt on
her credit report. Defendant tolteer the amount of the debt, $22id told her that that number
included a $25 fee. They théad the following exchange:
PLAINTIFF: Is there a deadline wh | have to have this paid by?
DEFENDANT: No ma’am, you canust begin making monthly
payments to it. You can do that at our website or by
send[ing] us a money order.
Plaintiff asked if Defendant had called her antdeer anything about thisnd Defendant said it
had not. Plaintiff requested something in wgtiand provided her current mailing address, and
Defendant stated that it woustnd a statement in the mail. g the call, Defendant did not
disclose to Plaintiff that she rétad the right to dispute the debt.

On October 2, 2013, Defendant mailed a letteiPlaintiff containing the disclosures
articulated in 15 U.S.C. 8§ 1692g (including haghti to dispute the debt within 30 days of
receiving the letter). Plaiiff never received the letter.

Plaintiff filed suit in state @urt, alleging that Defendanttonduct violated the Fair Debt
Collection Practices Act (“FDCW), 15 U.S.C. 8 1692 et seq. Defendant removed the action to
this Court.

I. L EGAL STANDARD FOR SUMMARY JUDGMENT

The standards applicable to summary judgnnesttions are well settte and they do not
change when both parties have moved for summary judgmener Rock Stone Co. v. Quarry
& Allied Workers Local No. 83®18 F. Supp. 2d 902, 905 (E.D. Mo. 2013) (citkigrmager v.
Cormorant Twp. Bd.716 F.2d 1211, 1214 (8th Cir. 1983)).n8uary judgment is proper “if the
movant shows that there is no genuine dispute asyanaterial fact and the movant is entitled

to judgment as a matter of law.” Fed. R. Civ. P. 5&fa¥ alsdHill v. Walker, 737 F.3d 1209,



1216 (8th Cir. 2013). The movantéars the initial respoiislity of informing the district court

of the basis for its motion” and must identify “tiegsortions of [the record] . . . which it believes
demonstrate the absence of a genuine issue of materialGatbdtex Corp. v. Catretd77 U.S.

317, 323 (1986). If the movant does so, the nonmovant must respond by submitting evidentiary
materials that set out “specific facts showing that there is a genuine issue foldriat."324
(quotation marks omitted). “On a motion for sumynardgment, ‘facts must be viewed in the

light most favorable to the nonmovipgrty only if there is genuine dispute &s those facts.™

Ricci v. DeStefand57 U.S. 557, 586 (2009) (quotifgott v. Harris 550 U.S. 372, 380 (2007)
(internal quotation marks omitted)).

Where patrties file cross-motions for summparggment, each summary judgment motion
must be evaluated independently to determine lvdned genuine dispute of material fact exists
and whether the movant is entitled to judgment as a matter oHasinga v. Federal-Mogul
Ignition Co, 519 F. Supp. 2d 929, 942 (S.D. lowa 2007)]he filing of cross motions for
summary judgment does not necessarily indicatetki®ae is no dispute as to a material fact, or
have the effect of submitting the cause to a plenary determination on the riéeits1agey 716
F.2d at 1214.

[I. DiscussIoN

“The purpose of the FDCPA is to ‘eliminasdusive debt collection practices by debt
collectors,” . . . and debt collectors are liable fiilure to comply with ‘any provision’ of the
Act.” Richmond v. Higgin435 F.3d 825, 828 (8th Cir. 200@jupting 15 U.S.C. §8 1692(a) and
1692k(a)). In order to establish an FDCPA at@n, “Plaintiff must prove that she is a
consumer; Defendant is a debllector; there was an attempt to collect a debt; and Defendant

violated, by act or omission, a provision of the FDCP@ampbell v. Credit Protection Ass’'n



No. 4:12CV00289AGF, 2013 WL 1282348, at (8.D. Mo. Mar. 27, 2013) (citindg?ace V.
Portfolio Recovery Asso¢s872 F. Supp. 2d 861, 864 (W.D. Mo. 201 It is undisputed that
Plaintiff is a consumer, that Defendant is a debt collector, and that there was an attempt to collect
a debt. The only issue is whether Defartdaolated a provision of the FDCPA.

Plaintiff argues that she ientitled to summary judgment on the question of liability
because the undisputed facts show that ikfet violated two FOPA provisions: 8§ 1692g(a)
and § 1692g(b). Defendant argues that it is extith summary judgment because the undisputed
facts show that it did natiolate either provision.

a. Plaintiff's § 1692g(a) Claim: Failure to Send Notice of Dispute Rights Within
Five Days of Initial Communication

Plaintiff first argues that Oendant violated 8§ 1692g(a) Wgiling to send her notice of
her dispute rights (a “validation notice”) withiiive days of reporting her debt to a credit
reporting agency. Section 1692g(a) proside relevanpart, as follows:

Within five days after thénitial communication with a consumerin connection
with the collection of any debt, a debbllector shall, unless the following
information is contained in the initi@ommunication or the consumer has paid
the debt, send the consumer a written notice containing—

(1) the amount of the debt;
(2) the name of the creditor tehom the debt is owed;

3) a statement that unless thensumer, within thirty days after
receipt of the notice, disputake validity of the debt, or any
portion thereof, the debt will bassumed to be lid by the debt
collector;

4) a statement that if the consaimnotifies the debt collector in
writing within the thirty-day period that the debt, or any portion
thereof, is disputed, the debtlleator will obtain verification of
the debt or a copy of a judgmeagainst the consumer and a copy
of such verification or judgmentilvbe mailed tothe consumer by
the debt collector; and



(5) a statement that, upon the constimywritten request within the
thirty-day period, the debt collectwiill provide the consumer with
the name and address of the origiaaditor, if different from the
current creditor.
15 U.S.C. § 1692g(a) (emphasis added). Plaiaifferts that the “iniiacommunication with a
consumer” occurred when Defendant first reépdr Plaintiffs debt to the credit reporting
agencies in 2011. Plaintiff argutsat because the five-day na@icequirement was triggered in
2011, Defendant violated 8 1692g(a) by failing to send Plaintiff tHielateon notice until
October 2, 2013. Defendant, on the other hand, attaeseporting a debt ta credit reporting
agency does not constitute an “initial communaativith a consumer.” Defendant contends that
the initial communication occurred when Ptéincalled Defendant on October 1, 2013, such
that Defendant satisfied the requirement§ @692g(a) by sending the required validation notice
on October 2, 2013.
The language of the FDCPA and current daseboth support Defendant’s position that
a report to a credit reporting agency is aotcommunication with a consumer.” Under the
FDCPA, the term “communication” is defined“dse conveying of information regarding a debt
directly or indirectlyto any person throughny medium.” 15 U.S.C. § 1692a(2). The term
“consumer” is defined as “any natural person obédatr allegedly obligated to pay any debt.”
15 U.S.C. § 1692a(3). The credipoeting agencies are clearly rfi@onsumers” as that term is
defined in the statute, because they are busem#ges rather than natal persons and because
they are not obligated to pay ttebt at issue. Plaintiff suggeghat by conveying information to
the credit reporting agency, Defendandirectly conveyed it to Plaiiff, and therefore
Defendant made a “communication with a consufridowever, that stretches the meaning of

“communication with a consumer” too far. Defentdaonveyed informationegarding a debt to

a third party, and there is nothing to suggest thatirected the that party to convey that



information to Plaintiff. Indeed, Plaintiff did not even learn about the information until
approximately two years after Defendant originally reported it. Plaintiff's argument, if accepted,
would essentially read “ith a consumer” out of the statuydanguage and would require a debt
collector to send a validation nc#éi within five days of makingny communication regarding a
debt, if there is some chance that the consumeght eventually learn about the communication.

Other courts within the EightBircuit and elsewhere have alsgected the argument that
reporting a debt to a credit repiog agency is an “initial acmmunication with a consumer” for
purposes of § 1692g(a). lBdeh v. AragorCollection Agency, LLCfor example, the court
dismissed a claim that a debt collector hadated 8 1692g(a) by failgnto send notices after
reporting a debt to a credit reportingeagies. Civ. No. 10-4475 (JNE/JJK), 2011 WL 2963855,
at *4 (D. Minn. June 20, 2011Report and Recommendation adopt2dl1l WL 2910750 (D.
Minn. July 20, 2011). It stated:

Here, Plaintiff alleges thaDefendant reported the loleto the credit reporting

agencies and that this constituted “amtial communication” under the statute.

But . . . the credit reporting agenciasee not “natural person[s].” 15 U.S.C. §

1692g(a)(3). Nor are they obligors orfegled obligors of the debt. Thus, the

reporting companies are not “consusieunder the FDCPA, and Aargon's

reporting of the debt to these agencias bt trigger any noti¢ation obligations

under 8 1692g(a).
Id. See also Toth v. Cavalry Portfolio Servs., LIN®. 2:13-cv-1397, @3 WL 5658168, at *2
(D. Nev. Oct. 16, 2013) (rejectintpe plaintiff's argument that perting a debt to a credit
reporting agency constituted dmitial communication with a consumer” under 15 U.S.C. §
1692g(a); noting that such a reading would ‘iseaggeringly broad” and “would impose
notification requirements any tena creditor made any commurtioca regarding any past due

account, in case such information evafiyumade its way to the debtor’Robinson v. TSYS

Total Debt Mgmt.Inc., 447 F. Supp. 2d 502, 508-09 (DdM2006) (holding that communication



of a debt to the plaintiff'<redit reporting agency was nah “initial communication” under 8
1692g “because it is not a communioa with a consumer”).

Plaintiff emphasizes that several courts hhell that a report to a credit agency is a
“‘communication” or is “collectia activity” that may give riséo liability under the FDCPASee,
e.g, 336 F. Supp. 2d 492, 503 (D. Md. 20@4dlding that a ngort to a crediteporting agency
was a “communication” that “would be covdrey FDCPA 8§ 1692e if the communication is
false, deceptive, or misleading'Jullivan v. EquifaxNo. CIV.A. 01-4336, 2002 WL 799856, at
*4 (E.D. Pa. April 9, 2002) (“Because reporting a deba credit reporting agency can be seen as
a communication in connection with the collectioha debt, the reporting of such a debt in
violation of the provisions o8 1692e(8) can subject a debtllector to liability under the
FDCPA.”); Edeh v. Midland Credit Mgmt., Inc748 F. Supp. 2d 1030, 1035-36 (holding that
reporting a debt to a credit reporting agenonstitutes debt collection activity within the
meaning of the FDCPA). However, the crux of thepute here is not whether reporting debt is a
“communication” or “debt collgtn activity,” but rather whether it is a “communicatiaith a
consumet that triggers 8§ 1692g(a)’s validation naigequirements. Pldiff cites no cases
finding that reporting to a credit agency is@nmunication with a consner, and the Court has
found none.

For the above reasons, the Qdinds that the credit reportingf Plaintiff's debt was not
an “initial communication with a consumer.” leatd, the initial communication with a consumer
occurred on October 1, 2013, whelaintiff called Defendant and Defendant explained the terms

of the debt to Plaintiff. fius, under § 1692g(a), Plafhithad five daysfrom October 1, 2013, to



send the validation notice. It is undisputed thatendant sent a validation notice on October 2,
2013, thereby satisfying its ahtions under § 1692g(a).

For all of the above reasorthe undisputed fastshow that Defendé did not violate
8 1692¢g(a). Defendant is therefanatitied to summary judgmenh Plaintiff's § 1692g(a) claim.

b. Plaintiff's § 1692g(b) Claims: Overshadowing

Plaintiff's second claim ighat Defendant violated §692g(b) by engaging in conduct
that “overshadowed” her right to dispute ttebt at issue. As discussed above, § 1692g(a)
requires a debt collector to send, within fiveyslaf the initial communication with a consumer,
a validation notice informing her ofter alia, her right to dispute thdebt and to request the
name of and address of the original creditahiv 30 days of receipt of the validation notice.
Section 1692g(b) provides that]f[the consumer notifies the dedallector in writing within the
thirty-day period described in subsection (a) of gection that the debdr any portion thereof,
is disputed, or that the consumer requests theerend address of the original creditor, the debt
collector shall cease colléah of the debt . . . until the debbllector obtains verification of the
debt . . ..” § 1692g(b). “Colléion activities and communicationisat do not otherwise violate
this subchapter may continue during the 30-gayiod referred to in subsection (a) of this
section unless the consumer has notified the cwlactor in writing thathe debt, or any portion

of the debt, is disputed or that the consumexjuests the name anddaess of the original

2t is not relevanthat Plaintiff did notreceivethe notice, because § 18§2) requires only that
the debt collectosendthe notice.See May v. NCEP, LL(No. 4:13CVv1583 CDP, 2014 WL
2009081, at *4 (E.D. Mo. May 16, 2014dinding it irrelevant fo purposes of a claim of
violation of § 1692g(a) that theaghtiff had not received thetter, because “[tihe FDCPA only
requires that the debt collector send the notice thmadtit establish receipt of the notice by the
debtor”); Moore v. CCB Credit Servs., IndNo. 4:11CV2132 RWS2013 WL 211048, *2-*3
(E.D. Mo. Jan. 18, 2013) (granting summgngdgment on 8 1692g(a) claim where debt
validation notice was sent, even thougbtde claimed it was never received).



creditor.” Id. However “[a]ny collection activitiesral communication during the 30-day period
may not overshadow or be inconsmtevith the disclosure of theonsumer's right to dispute the
debt . . . .”Id. “*Overshadowing or inconstency occurs when a dettllection ldéter conveys
information in a confusing or contradictorysfaon so as to cloud the required message with
uncertainty.” Founie v. Midland Credit Mgmt., IncNo. 4:14CV816 RWS, 2014 WL 6607197,
at *3 (E.D. Mo. Nov. 19, 2014) (quotif@wens v. Hellmuth & Johnson, PLLB50 F. Supp. 2d
1060, 1064 (D. Minn. 2008)).

“Whether collection activitier communications withirthe 30-day validtion period
overshadow or are inconsistent with a validatiotice is determinedngler the ‘unsophisticated
consumer’ standard.Glackin v. LTD Fin. Servs., L.PNo. 4:13-CV-00717 (CEJ), 2013 WL
3984520, at *3 (E.D. Mo. Aug. 1, 2013) (quotation nsaoknitted). A debt collector violates the
FDCPA by making a communicati that would “mislead orconfuse” an unsophisticated
consumer.ld. An unsophisticated consumer is “uranhed, naive, and usting, but still has
rudimentary knowledge about the financial wiond is capable of making basic logical
deductions and inferencesld. “The unsophisticated consumer an individual with below
average intelligence but not ‘tied to the véagt rung on the sophistication laddetd’ (quoting
Duffy v. Landberg215 F.3d 871, 874 (8th Cir. 2000)). Tendard “also has an ‘objective
element of reasonableness,” which ‘protects dmitectors from liability for unrealistic or
peculiar interpretations.’ld. (quotingJang v. A.M. Miller & Assocs122 F.3d 480, 483-84 (7th
Cir. 1997)).

The Eighth Circuit does not appear to haddressed whether the application of the
unsophisticated consumer standard to an overshiagalaim presents a gstion of law or fact.

However, both parties treat this as a questionwffta the court, and district courts within this



circuit have generally held th#te issue of overshadowing candetermined as a matter of law
where the facts are undisput&ee, e.g.Founie v. Midland Credit Mgmt., IncNo. 4:14CV816
RWS, 2014 WL 6607197, at *3 (E.D. Mo. Nov. 19, 20X2)Connor v. Credit Protection Ass’'n,
LP, No. 4:11CV2187SNLJ, 2013 WL 5340927, at *7 (E.D. Mo. Sept. 23, 2@MBENS V.
Hellmuth & Johnson, PLC, 550 F. Supp. 2d 1060, 1065 (D. Minn. 2008) (noting split in
authority in other circuits and considering overdowing as a question of law). The Court will
follow the same approach here.

Plaintiff asserts that Defendfaovershadowed the validatiaomtice in two ways: (1) by
demanding payment of the debt during theaber 1, 2013 phone call; and (2) by reporting the
debt to the credit reporting agency from 2012@4.3. The Court will consider each in turn.

(1) Payment Demand During October 1, 2013 Telephone Call

Plaintiff argues that Defenda overshadowed her dispute rights in violation of
8 1692g(b) when it told her ithe October 1, 2013 telephone c&Wpu can just begin making
monthly payments to [the debt]. You can dattlat our website ooy send[ing] us a money
order.” The Court will assume, without decidi that statements made during an initial
communication with a consumer, bogfore the sending or receipt of a validation notice, may

overshadow the disclosure of rights in taidation notice and thereby violate § 1692d(b).

% By its terms, § 1692g(b) addresses only ‘edfibn activities and communication during the
30-day period.” The “30-day period” referred imothe period that begins upon the plaintiff's
“receipt” of the validéon notice required by § 1692g(a). @®ctober 1 communication at issue
here was made and received before the Oct@bealidation notice was even sent, and thus
arguably it does not fall within therms of the statute. Howevat,least one cotihas suggested
that the period covered by 8 1692g(b) may inclodershadowing communications made in the
initial communication that trigge the obligation to send thealidation notice, even if the
validation notice is sent lateee Bryant v. Wells Fargo Bari61 F. Supp. 2d 646, 651 n.1 &
652 (E.D. N.C. March 1, 2012) (addressing theitsef a claim of overshadowing based on a
communication sent five days before the \atiioh notice, but notingincertainty regarding

10



However, even when that assumption is made, Plaintiff’'s overshadowing claim fails as a matter
of law.

Plaintiff cites several cases in which ar@d for payment was found to overshadow an
otherwise proper validation notice. Significantly, lewer, each of those cases involved either a
demand for “immediate” payment or a demand payment by a specific deadline that fell
within the 30-day dispute period specified in the validation noSee Johnson v. EvanNo.
4:14-CV-671-NAP, aB-16 (E.D. Mo. April 8, 2014) (PI's Ex. gholding that sitements that a
debt collector “need[ed] to knomow if you are interestl in paying” and that payment was “due
immediately,” combined with an implied threat sue, would have confused an unsophisticated
consumer about her right to dispute the debt therefore overshadowed the plaintiff's dispute
rights as explained in az@ate validation noticefzlackin v. LTD Fin. Servs., L.PNo. 4:13-
CV-717 (CEJ), 2013 WL 3984520, at *2-*3 .(E Mo. Aug. 1, 2013) (finding that the
defendant’s statement that “we want a paynmeour office by [March] 29th” overshadowed the
plaintiff's dispute rights, bcause “[f[rom the standpoint adn unsophisticated consumer,
defendant’s instruction to make a paymentioange a payment plan on or before March 29,
2013 is confusing when compared to the 39-dspute period, which would have run until
April 10, 2013); McCafferty v. Schwartzkoft Law Officdlo. 4:10CV1401 RWS, 2011 WL
4916382, at *3 (E.D. Mo. Oct. 17, 2011) (holding that a letter that demanded payment in full
“within thirty (30) days of the date of thlstter” overshadowed a validation notice later in the
letter stating that the plaintiff could dispute théoid&within thirty (30) days of receipt of this

letter”; finding that an unsophisticated consumegeiving the letter would be confused about

“whether the statute permits an overshadowilagm based on a communication sent before a
validation notice”).

11



her rights because the window of time to respanthe demand for payment expired before the
window of time for the recipient to dispute the deBdyino v. Computer Credit, Incl64 F.3d
81, 85-86 (2d Cir. 1998) (holding that a lettdemanding “immediate payment” without
explaining how that demand related to the rl#is dispute rights overshadowed a validation
notice elsewhere in the letteRpbinson v. Transworld Sys., In876 F. Supp. 385, 392 (N.D.
N.Y. Feb. 8, 1995) (letters sent during validation period demanding that a consumer contact a
creditor “AT ONCE” and telling the conser, “THERE ARE TVWD WAYS OF SETTLING A
LEGITIMATE DEBT—TIMELY PAYMENT OR AS THE RESULT OF PROTRACTED AND
UNPLEASANT COLLECTION EFFORT” could mislead aminsophisticated consumer into
believing that he needed to take actionmediately and could therefore overshadow his
validation rights).

In contrast, courts have found no overshadowing where the adlettor requests
payment but does not indicate that payment rhasinade before the expiration of the 30-day
dispute window described in the validation noticeFtunig the defendant sent a letter telling
the plaintiff that it would be “very easy” to biéree of this debt” ifshe would “just enclose
$724.29 in the envelope providedd: at *2. It stated that her account would then be considered
“PAID IN FULL,” that the credit reporting ageres would be notified, and that no further
collection activity would occurd. The letter went on to inforrher of her right to dispute the
debt within 30 daysld. The court granted summary judgmémtfavor of the defendant on the
plaintiff's § 1692g(b) overshadowing claird. at *4. It emphasized that letter was “does not
demand any action (including payment) from [thaintiff] within the 30-day window, nor does
the letter request immediate cact or threaten her with negative consequences if she fails to

take action before the close of the 30-day windanstead, it “simply adges [the plaintiff] of

12



the advantages to her if she chooses to pay the debt in IfulIThe Court found nothing
confusing or contradictory aboutethetter's language, pasularly when viewed in the context of

the letter as a wholeld. See also Riess v. Messerli & Kramer, P.&iv. No. 11-2307
(RHK/JJK), 2011 WL 5506290, at *4 (IMinn. Nov. 10, 2011) (holding #t a letter sent during

the 30-day dispute window that stated that it was important that the plaintiff contact defendant to
arrange payment, but contained no demandnfionediate payment or deadline for responding,

did not overshadow or contradict the validation notice; emphasikaatg‘[n]othing in the . . .

letter suggested that [the pi&ff] had to take action befortne close of the 30-day window in
order to avoid negative consequences”).

The facts of this case are ofiucloser to the facts fRounieandRiessthan to those in the
cases cited by Plaintiff. Here, as Founie and Riess Defendant invited Plaintiff to make
payments, but it did not demand “immediate” paym did not specify a deadline for payment
within the 30-day dispute periodnd did not threaten negativensequences if payment was not
made within the 30-day dispuperiod. Plaintiff suggestthat an unsophistied customer would
have interpreted Defendant’s statement that “slan just begin making monthly payments” at
Defendant’s website or by sendi a money order tbe a request for immediate payment. The
Court disagrees. Nothing in Defendant’s largpiandicated that Plaiiff was required or
expected to take action withimya particular time frame. To theontrary, when Plaintiff asked,
“Is there a deadline when | have to havis paid by,” Defendant said, “No.”

Plaintiff also suggestthat Defendant violate8 1692g(b) by telling her in the telephone
call that she could make payments on her debhbtuinforming her of her dispute rights in the
same telephone call. However, Plaintiff provides no authority for that position, nor does the

language of the statute support it. Section 1692gfecifically contempites that the debt

13



collector may communicate with a consumer regarding a debt andubsequentlgend the
validation notice, as long as it sends the validation notice within the next five days. Plaintiff's
position, if accepted, would esseifitizeliminate the five-day peod from the statute and require
the debt collector to inform eonsumer of her dispute rights time initial communication. It is
not the Court’s role to rewrite the statu@. O’Connor v. Diversified Consultants, Indo.
4:11CV 1722 RWS, 2013 WL 2319342, at *3 (E.DoMJay 28, 2013) (refusg to certify a
class of plaintiffs who were contacted “wheralemand for an immediate payment of the debt
was made without informing th@ebtor of his right to dispatthe debt,” because the FDCPA
does not bar a debt collector “from calling a d@epletting him know his debt has been assigned
for collection, and requesting that the debtor tteeydebt” and “does not require the collector in
its initial contact with the debtor to notify himf his right to dispute the debt,” but instead
requires notice within five @& of the initial contact).

In sum, there is nothing confusing, incent, or contradictory about informing a
consumer that she “can” make payments odeht and also informing her (in the timely
validation notice sent the next day) that $las 30 days to dispute the debt. Presumatly,
consumer who is aware that diees a debt is already aware thhé “can” make payments on the
debt and that the debt collectwould like her to do so. Becaue statements in the October 1
telephone call would not have confused or miggdn an unsophisticated consumer about the
dispute rights outlined in the validation notice, those statements did not overshadow the
disclosures of Plaintiff's rightsn the validation notice. Themfe, Defendant is entitled to

summary judgment on this portiof Plaintiff's 1692g(b) claim.

14



(2) Credit Reporting of Plaintiff's Debt

Plaintiff also argues that Defendant oveshaed her dispute righ in violation of
8 1692g(b) by credit reporting Plaiffis debt for several yeardyeginning in 2011. Plaintiff's
position is that the itial credit reporting in 2011 was ehinitial communication with a
consumer, that this triggered Defendant’s ddilign to provide notice of dispute rights under
8 1692g(a), that Defendant failed to do so, Hrat therefore § 1692g(lprohibited Defendant
from taking any subsequent action thatrehadowed Plaintif§ dispute rights.

Plaintiff's claim fails as a matter of law for tweasons. First, the credit reporting at issue
occurred outside of the “30-day period” iniain 8 1692g(b) prohibits activities that overshadow
the disclosures in the § 1692g(a) validation nofldet period begins, at the earliest, at the time
of the initial communication with a consuméhnat triggers the omirement to send the
8 1692¢g(a) validation notic€f. Bryant v. Wells Fargo BankB61 F. Supp. 2d 646, 651 n.1 &
652 (E.D. N.C. March 1, 2012). The Court has alydaeld that the initlcommunication with a
consumer did not occur until October 1, 2013. Théenels provided to the Court suggest that
Defendant’s last report to @edit reporting agency occurred in August 2013. Thus, the credit
reporting occurred well before therjmal addressed in § 1692g(b). Nt the text of the statute,
nor any case law cited by Plaififitor identified by the Courtsuggests that a § 1692g(b) claim
may be based on communications oflemtion activities that occurredefore the initial
communication with a consumer.

Second, even if any credit reporting didcur during a time period governed by
§ 1692¢g(b), the credit reportingddinot overshadow the disslares in theOctober 2, 2013
validation notice. Plaintiff cites numerous casepporting her argument that credit reporting is a

collection communication under the FDCPA andniended to induce payment of a debée

15



PI's. Br., Doc. 17, at 11-12. However, Plaintiffgears to overlook the fact that 8 1692g(b) does
not prohibitall communications or collection activiguring the 30-day dispute period. To the
contrary, 8§ 1692g(b) expresghermitscollection activities and conmumications to continue, as
long as they do not overshadovet® 1692g(a) disclosures andlasg as the consumer has not
disputed the debt in writingsee8 1692g(b);see alsd~ounig 2014 WL 6607197, at *3 (“The
validation period is not grace period; in the absence of apiite notice, the debt collector is
allowed to demand immediate payment anadatinue collection diwvity.”) (quoting Ellis v.
Solomon and Solomon, R,G91 F .3d 130, 135 (2d Cir. 2010)).

Here, it is undisputed th&laintiff never disputed theebt in writing, so the only
question is whether the credit reporting overshadatedlisclosure of her dispute rights in the
validation noticé. The undisputed facts shathat it did not. Plainff attached to her motion a
copy of her credit report, and it simply stateslibsic facts regarding Phdiff's debt: that there
was an account with Trident Asset Managetnéhe account was ‘&n, Collection,” the
original creditor was AmeristaCasino, the current balance was $225, the account was opened in
May 2008 and last reported in August 2013d éime past due amount was $225. Defendant’s
contact information was also provided. (Ddb6-3). Like Defendant’'s statements in the
October 1, 2013, telephone call, tieport contains no suggestion tidaintiff must pay the debt
within any particular time frame and no threatnefgative consequencésaction is not taken
within a particular time frame. Nothing in the cite@port was inconsistent with or contradictory
to the dispute rights outlined in the validation notice. An unsophisticated consumer who read the

credit report, in conjunction witthe proper validation notice thaias timely set by Defendant,

* Because Plaintiff sent no written dispute notice in this case, Plaintiff's relianGriale v.
Unifund CCR Partners682 F. Supp. 2d 1274 (S.D. Ala. 2010) is mispla&ee. id (holding that
credit reporting a debt after the plaintiff chalisputed it in writing violated § 1692g(b)’s
requirement that the debt collector ceesiection following a written dispute notice).
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would not be confused or misl@dbout her rights. Thus, theedit reporting did not overshadow
the disclosure of those rights, and Defendaenistled to summary judgment as a matter of law
on this portion of Plaintiff's § 1692g(b) claim.

IV.  CONCLUSION

For all of the above reasons, Defendantergitled to summary judgment on all of
Plaintiff's claims. Accordingly,

IT IS HEREBY ORDERED that Plaintiff Katina M. Perry’s Partial Motion for
Summary Judgment (Doc. 15)0ENIED.

IT IS FURTHER ORDERED that Defendant Trident Asset Management, L.L.C.’s
Motion for Summary Judgent (Doc. 20) iSGRANTED. The Court will issue a separate
judgment on the same day as this Memorandum and Order.

/sIShirley Padmore Mensah

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated: February 2, 2015.
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