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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LISA A. THOMPSON
Plaintiff, No. 4:14-CV-1239 RW

V.

IP NETWORK SOLUTIONS, INC.

Defendant. )

MEMORANDUM AND ORDER

This matter is before the Court time Defendant’s Motion to DismisBlaintiff's Second
Amended ComplainfECF Na 22). This matter is fully briefed and ready for disposition.

BACKGROUND

Plaintiff Lisa A. Thompson (“Plaintiff”) filed a charge of discrimination with tBqual
Employment @portunity Commission (“EEOC”) on March 15, 2013, which was dually filed
with the Missouri Commission on Human Rights (“MCHR”). (Second Amended Complaint
(hereinafter Complaint”), ECF No. 21, 14). On January 15, 20hé,MCHR issued itdlotice
of Rightto Sue to Plaintiff. (Complaint, {.CF No. 61). On February 11, 2014, the EEOC
issued its Notice of Right to Sue PlaintiftOn May 12, 2014, Plaintiff filed an employment
discrimination lawsuit against Defendant IP Network Solutions, Inc. €aHnt”) under the
Missouri Human Rights Act (“MHRA”), Mo. Rev. Stat§813.010et seqin the Circuit Court
of St. Charles Cougit On July 10, 2014, Defendant removed this action to federal court based
upon diversity jurisdiction pursuant to 28 U.S.C. §1332. On July 18, 2014, Plaintiff moved to

amend her Petition and adda claim under Title VII of the Civil Rights Act of 196&Title

! This Notice of Right to Sue was also senPlaintiff's counsel.
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VII") . (ECF No. 7). The Court granted the motion for leave to amend on July 22, @014.
August 6, 2014, Plaintiff movetbr leave to file a Second Amended Complaint dd alaims
under the Americans with Disabilities Act of 1990, 42 U.S.C. 8131ADA"), and the Age
Discriminationin Employment Act of 1967, 29 U.S.C. 862 ADEA”) . (ECF No. 17).The
Court granted Plaintiff's motion to file a Second Amended Complaint on August 12, 2914.
her Second Amended Complaint, Plaintiff alleges claimsMmiation of Title VII based upon
her sex in Count I, Violation athe ADA in Count Il, Violation of the ADEA in Count lII,
Violation of the MHRA in Count IV.

STANDARD FOR MOTION TO DISMISS

In ruling on a motion to dismiss, the Court must view the allegations in the Complaint
liberally in the light most favorable to PlaintifiEckert v. Titan Tire Corp.514 F.3d 801, 806
(8th Cir. 2008) (citingLuney v. SGS Auto Servsi32 F.3d 866, 867 (8th Cir. 2005)).
Additionally, the Court “must accept the allegations contained in the compkairue and draw
all reasonable inferences in favor of the nonmoving pargdons v. Minet, 410 F.3d 1036,
1039 (8th Cir. 2005) (citation omitted). To survive a motion to dismiss, a complaint must
contain “enough facts to state a claim to relief that is plausible on it$ f&wmdl Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007) (abrogatihg “no set of facts” standard for Fed. R. Civ. P.
12(b)(6) found inConley v. Gibson355 U.S. 41, 4516 (1957)). While a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not need detailed factual allegationsntdf'plai
obligation to proide the grounds of his entitlement to relief “requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action wiloriot
Twombly 550 U.S. at 5534uang v. Gateway Hotel Holdings20 F. Supp. 2d 1137, 1140.E

Mo. 2007).



DISCUSSION

l. Count IV

Defendant argues that Plaintiffs MHRA claim is tibarred because it was not filed within
90 days of the MCHR issuing the Notice of Right to S&eHammond v. Mun. Correction
Inst, 117 S.W.3d 130, 138 (Mo. Ct. App. 2003). Plaintiff was issued her Notice of Right to Sue
by the MCHR on January 15, 201&eeECF No. 61. Plaintiff filed her MHRA claim in the
Circuit Court of St. Charles County dmay 12, 2014-117 days after the right to sustter was
issued.SeeMo. Rev. Stat. 8§213.111.1 (“the commission shall issue to the person claiming to be
aggrieved a letter indicating his or her right to bring a civil action within yidays of such
notice against the respondent named in the compltaidtate, ex rel. MartiErb v. Missouri
Comm’'n on Human Rightg7 S.W.3d 600, 604 (Mo. 20@2J he complainant must file any civil
action against the person or entity allegedly committing the discrimination withiny8Gotithe
date of the MCHR's lette). Therefore, Defendant claims that Plaintiffs MHRA claim was
untimely. (ECF No. 6 at 5).

In response, Plaintiff claims that her MHRA claim is timely because it was filddnwg0
days of when she received her Notice of Right to Sue from the EE@mmary 11, 2014.
(ECF No. 8 at 2). Plaintiff states the EEOC Notice of Right to Sue is the dimgtddcument,
not the MCHR Right to Sue Letter. (ECF No. 8 at 3).

The Court holds that Plaintiff's MHRA claim was untimely filed. Plaintiff adntist tshe
did not file suit within 90 days of receiving her right to sue letter from the MHRA. ddste
Plaintiff asserts that filing her MHRA claim 90 days from receiving her ERO:e of Right to
Sue is sufficient. Itis not. According to the plaindaage of the statute, and in accordance with

legal precedent, a MHRA claim must be filed within 90 days of receiving a Noticegbf ®i



Sue from the MCHR.SeeMo. Rev. Stat. §213.111.Hohn v. BNSF Ry. C0707 F.3d 995,
1001 (8th Cir. 2013Nebraskastate law claim was untimely because the Nebraska Equal
OpportunityCommissiors “last action triggers the running of the statutdiroftations, not an
EEOC action”);Muth v. Cobro Corp.895 F. Supp. 254, 256 (E.D. Mo. 19@%) legal basis for
plaintiff's argument thatthe ninety (90) day limitation runs equally from either the EEOC or the
MCHR ‘Right-to-Sue’ letter” and holding plaintiffs EEOC claim was untimelfylacon v.
Cedarcroft Health Servs., IncNo. 4:12CV-1481 CAS, 2013 WL 128386%t *5 (E.D. Mo.
Mar. 27, 2013same). Plaintiffs MHRA claim is untimely and is dismissed.

. Countsl, Il and I11

In the Motion to Dismiss, Defendant contends that Plaintiff's federal slaiere not timely
filed. (ECF No. 23 at%). Defendant notesahtheMCHR issued itdNotice of Right to 8e to
Plaintiff on January 15, 2014. The MCHR Notice of Right to Brevidesthat Plaintiff must
bring her action under the MHRANITHIN 90 DAYS OF THE DATE OF THISNOTICE”
or “[HER] RIGHT TO SUE IS LOST.” (ECF No. 61 (emphasis in original)). ThEEOC
issued aNotice of Right to 8eto Plaintiff on February 11, 2014, which providédtht “[her]
lawsuit under Title VII [or] the ADA .. must befiled in a federal or state court WITHIN 90
DAY S of your receipt of this [N]otice, or your right to sue based on this charge will be lost”
and that her lawsuit “under the ADEAust be filed in federal or state court WITHIN 90
DAYS of your receipt of this Notice. Otherwise, your right to sue based on the above
numbered charge will be lo5t(ECF No. 81)(emphasis in original). Defendant argues that
Plaintiff's federal claims under Title VII, the ADA, and the ADEA were untimelyaose the
EEOC issued the Notice of Right to sue on February 11, 2014hbudid not move to add any

federal claim until July 18, 2014 (Title VII) and August 12, 2014 (ADA and ADEA), whierew



muchmore than 90 dayafter Plaintiff received the Notice of Right to Sue from the EEGE€e
Lucht v. Encompass Corp491 F. Supp. 2d 856, 862 (S.D. lowa 2@0Vhe document is
presumed received three dafter mailing.”);Baldwin County Welcome Ctr. v. Brow#g6 U.S.
147, 148 n. 11984)(citing Fed.R.Civ.P. 6(e) and finding that a notice of Hghsue issued on
January 27 was psumed to have been received Januayyl 38). Defendant further argues that
an amended complaint alleging untimely federal claims cannot relate back topéaiobm
alleging untimely state law claims, even if the federal claims would have been timetyifile
included in the original complaint. (ECF No. 25 at 3)efendant argues that the amended
complaints, which allege federal claims under Title VII, ADA, &REA, are untimely because
Plaintiffs MHRA untimely claim was a “nullity,” which did not tolhe statute of limitations for
Plaintiff's federal claims.(ECF No. 25 at 3 (citingdenderson v. Boloand253 F.3d 928, 932
(7th Cir. 2001)). As noted by Defendant, the Seventh Circuit has held[#)atamended
complaint does not relate back to thiend of the original complaint if the original complaint,
itself, was filed after the expiration of the statute of limitatioéehderson 253 F.3dat 931
(quoting51 Am.Jur.2dLimitation of Actions§ 263 (2000); but see Donnelly v. Yellow Freight
System, In¢.874 F.2d 402 (1989ff'd, 494 U.S. 820, 110 S. Ct. 1566, 108 L. Ed. 2d 834 (1990)
(holding that plaintiffs amended complaint “clearly relates back to the dateeobrifjinal
complaint,” which alleged only a claim under the lllinois Humaghi Act (“IHRA”) even
though plaintiff's claim under the IHRA was dismissed with prejudicdp Henderson the
Seventh Circuit held thaeVen though [the amended complhinas based on the same conduct
as that set forth in the original complaint, [plaintiff’'s] amended complaitifi¢ not relate back

to the date the original complaint was fileddenderson253 F.3d at 931That is, [t]he prior

2 Defendant has not identified Eighth Circuit precedent relevant to this issue.
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complaint, having been itself filed after the expiration of theywer statute of limitations for
the claims whch it contained, was a nullity.” Henderson 253 F.3d at 932 (affirming the
dismissal of the complaint by the trial couitt).

In response, Plaintiff maintains that her federal claims under Title VII, the AiDA,the
ADEA should “relate back” tohe filing of her original Petition in the Circuit Court of St.
Charles Courton May 12, 2014. (ECF No. 24 at32. Fed.R.Civ.P. 15(€})(B) provides that
“[aln amendment to a pleading relates back to the date of the original pleading when the
amendmenésserts a claim or defense that arose out of the conduct, transaction, @noecset
out—or attempted to be set euin the original pleading.” Plaintiff asserts that the facts
underlying Plaintiff's claims in the Second Amended Complaint under TitletMél ADA, the
ADEA and Plaintiffs MHRA claim in the original Petition are the same becalaseti# alleges
that “Defendant IP discriminated against her on the basis of her age, hertglisatliher sex.”
(ECF No. 24 at 3). Plaintiff states tHaefendant was “on notice of all the potential relevant
issues in the lawsuit within the statute of limitations outlined by the EEAD@ Defendant
suffers no prejudice by allowing the claims in the Second Amended Complairat atk to

thedate the P#ion was filed in state court on May 12, 2014, “which was within EEOC'’s statute

% Other courts, however, have been critical of this reading of Fed.R.Civ.P. 15(c). For example
NorthernDistrict of Illinois district courinoted that:

It is arguable thatie fact that these original complaints were facially tiraered

does not undermine the extent to which they satisfy the requirements of Rule

15(c). The notice provided by the facts they alleged was no less clear, and the date

by which the notice was praled was no less timely.

Snyder v. Vill. of MidlothianNo. 14 C 2357, 2014 WL 3882547, at *5 (N.D. Ill. Aug. 7, 2014).



of limitations window of 90 days, from the receipt of the EEOC notice of right t6 JEeCF
No. 24 at 3-4).

The Court holds that Plaintiff's claims in Counts I, I, dhdre timelybecause the amended
complaints relate back to the filing Blaintiffs MHRA claim in the Petition As heldby the
Seventh Circuit:

Under Federal Rule of Civil Procedure 15(c), an amended complaint relates back
to the date of the original pleading “whenever the claim ... asserted in the
amended pleading arose out of the conduct, transaction or occurrence set forth ...
in the original pleading.”.. [T]he same substantive legal theory need not be
alleged in both complaints; rather the claimeed only arise out of the same
“conduct, transaction or occurrence.” Because the Title VII and IHRA claims are

based upon identical facts and circumstances, plaintiffs amended complaint
clearly relates back to the date of the original complaint.

Donnelly, 874 F.2dat 410, see alsdMicKenzie v. Lunds, Inc63 F. Supp. 2d 986, 999 (D. Minn.
1999)recognizing that relation back is permitted of amendments that changgahékory of
the action) “The rationale of Rule 15(c) is that a party who has besified of litigation
concerning a particular occurrence has been given all the notice that sthtungstoons were
intended to provid€)’ United States v. CraycrafL,67 F.3d 451, 457 (8th Cid999)(quotingn
re Bellanca Aircraft Corp.850 F.2d 125, 1283 (8th Cir1988), quoting in turBaldwin County
Welcome Cente66 U.S.at 150 n. 3. “The determination of whether an amended pleading
should be allowed and whether it relates back to the date of the originaingleadi matters
within the sound discretion of the trial courtShea v. Esenste208 F.3d 712, 720 (8th Cir.
2000).

The Court looks to Eighth Circuit precedent to determine whether Plaintiff' saleclaims
relate back to the date of the filing of the Petition in St. Charleas@dCircuit Court. The
Eighth Circuit states that “[s]ince the purpose of Rule 15(c) is to permit cabesdecided on

their merits, ... it has been liberally construedlpern v. UtiliCorp United, In¢.84 F.3d 1525,



1543 (& Cir. 1996). As in Donndly, the Courffinds that the allegations in the origirRtition
were sufficient to provide Rule 15(c) notice@Refendant and that the origin@étitionwas filed
within the limitations period prescribed by EEOC's right to sue lettdyerally construing Rule
15(c) to permit substantive adjudication of Plaintiff's claims, the Court holti®thimtiff's First
and Second Amended Complaints relate back to the filing afrtganal Petitionand are timely

under Rule 15.

Accordingly,

IT ISHEREBY ORDERED thatDefendant’'s Motion to Dismiss Counts |, Il, 1ll, and
IV [ECF No.22] is GRANTED, in part, andENIED, in part. Count IV under the Missouri
Human Rights Act i®ISMISSED.

Dated thissth day of November, 2014.

G L [t

RONNIE L. WHITE
UNITED STATESDISTRICT JUDGE



