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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CITIMORTGAGE, INC., )
Plaintiff, ))
V. )) Case No. 4:14CV01278 AGF
CHICAGO BANCORP, INC, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on tinetion (Doc. No. 109) of Defendants The
Federal Savings Bank (“FSB”), National Bangdtoldings, Inc. (‘NBH”), Stephen Calk,
and John Calk (collectively, the “FSB Dafiants”) to compel dcovery from Plaintiff
CitiMortgage, Inc. (“CMI”). For the following reasons,d¢motion to compel shall be
granted in part and denied in part.

BACKGROUND

In this lawsuit, CMI asserts a breachcohtract claim against Defendant Chicago
Bancorp, Inc and several vicarious liabilthaims against the FSB Defendants. The
lawsuit arises out of a contract betwé&vil and Chicago Bancorp, under which CMI
purchased residential mortgage loansfiGhicago Bancorp arequired Chicago
Bancorp to repurchase any loans that CMI mheiteed were improper. CMI claims that

Chicago Bancorp breached this contiactefusing to purchase certain loans.
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CMI seeks to hold the FSBefendants vicariously liable for Chicago Bancorp’s
breach. Inits claims against the FSB Def@nts, CMI assertsahDefendars Stephen
and John Calk, brothers and owners oic@go Bancorp, unlawfly stripped Chicago
Bancorp of its assets and tséerred the assets to thether companies, NBH and its
subsidiary, FSB, for the purpe®f avoiding any judgment awarded to CMI. Thus, CMI
asserts fraudulent transfer, alter ego, suxctessor liability elims against the FSB
Defendants.

In connection with theseaims, the FSB Defendants have asserted numerous
defenses, including equitable defenses ofaarchands and laches. The FSB Defendants
assert that CMI's claims agst them, and the correspomglidefenses, are governed by
lllinois law.

The FSB Defendants have filed a nootito compel seeking documents and
interrogatory responses relat®dCMI’s loan programs, whitthe FSB Defendants assert
support their equitable defenses. The padisgute the scope of the equitable defenses
and, likewise, the scope of discovery relevarthese defenses. CMI asserts that the
defenses must be limited to the transactions at issue in this casehsnather the loans
and repurchase decisions at issue in CMitesach of contract claim against Chicago
Bancorp or the transfer ofsets at issue in CMI’'s veilgricing claims against the FSB
Defendants.

The FSB Defendants’ theory of their @gble defenses is much broader. The
FSB Defendants argue that because CMI osayits veil-piercing allegations to bring

future claims and lawsuits against the H3&endants, the FSBefendants may defend
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against CMI's claims by asserting ti@@vl had unclean hands and acted otherwise
inequitably not just with respett the transactions at issuetims case but with respect to
CMI’'s loan programs as a whole. Thus, BE#B Defendants assert that they are entitled
to discovery regarding CMI'sonduct in the residential home mortgage market generally.

In addition to this discoverthe FSB Defendants mot@ compel discovery that
is more closely related to the loans at issuhis case. The ESDefendants served two
interrogatories (Interrogatorid$ and 17) asking CMI to stafey each loan set forth in
CMI’'s complaint, the date on which CMI firltarned that the loan was defective and the
date on which the secondary purchaser to whom CMI sold the loan demanded repurchase.
The FSB Defendants assert that this discoigerglevant to their laches defense because
it will show that CMI unreasondy delayed binging suit.

CMI objected to this discovery, too, melevant. Notwithstanding its objection,
CMI stated that it would produce docunte from which the FSB Defendants could
determine the requested infornmati Specifically, CMI states #it is producing, or has
produced, loan files as thaye kept in the ordinary course of business. The FSB
Defendants assert that these loan files con$i28,000 pages of documents, from which
the relevant dates cannot be easily ascertaindte FSB Defendantssert CMI should
be compelled to provide complete responses Intetwdga 16 and 17.

Finally, the FSB Defendantssal assert that CMI failed to verify its interrogatory
responses and, instead, only CMI’s courssgthed the interrogatories. The FSB
Defendants assert that CMI’s failure to cdynpith verification requirements under the

Federal Rules of Civil Procedure should teBuCMI’s objections being waived. CMI
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responds that the interrogatories do nqunes verification because its answers were
based on analysis by counsel and did nguire factual investigation or input from
employees of CMI.

DISCUSSION

As an initial matter, the Court conides that the FSB Dendants’ equitable
defenses, such as unclean haags limited to the transaotis that are the subject matter
of this litigation. Intercon Solutions, Ina.. Basel Action Networl069 F. Supp. 2d 1026,
1064 (N.D. lll. 2013) (“Under lllinois law, @ doctrine of unclean hands prevents a party
from obtaining equitable relief if that pgithas itself has engaged in misconduct in
connection with the subjentatter of the litigation.”). “General impropriety and
misconduct that is not directed at the otherypartthat is tangential to the transaction at
issue is insufficient to give rise to a de$e under the doctrine of unclean handd.”
aff'd, 791 F.3d 729 (7th Cir. 2015).

Upon review of the discovery requeatdssue in the FSB Defendants’ motion to
compel, the Court concludes that the majosigk information far beyond the scope of
the transactions that are the subject matter of this litigation. The requests seek
information concerning CMI's handling ahy and all loans purchased from any party
under any loan correspondent agreemefdymmation concerning all of CMI’s stated
income and stated asset mortgage petgjand information concerning CMI's
settlements with government and quasi-goverriragancies related to the sale of any
financial product involving mortgaged.he requests do not limit the requests to

information concerning the transamts at issue in this case.
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As CMI correctly notes, several judges witkhis District have denied motions to
compel similar discovery requests, in caseslving loan repurbase claims nearly
identical to this one, because such requesre beyond the scope of discoveBee,

e.g., CitiMortgage, Inc. v. Allied Mortg. Grp., Ind&No. 4:10CV01863 JAR, 2012 WL
1554908, at *4-5 (E.D. Mo. May 1, 201Z)jtiMortgage, Inc. v. First Calif. Mortg. Cop.

No. 4:10CV01498 RWS, Doc. N@O (E.D. Mo. Nov. 29, 2011¥itiMortgage, Inc. v.

Just Mortg., InG.No. 4:09 CV 1909 DDN, 2011 W1626584, at *4 (E.D. Mo. Apr. 28,
2011). The FSB Deferaaits attempt to distinguighese cases by arguing that the
discovery sought in these cases was direttefenses against contractual repurchase
claims only (i.e., defenses similar to the otied Chicago Bancorp may assert in this
case), and not veil-piercing claims like threes asserted against the FSB Defendants
here. Itis true that the subject mattetlo$ litigation extenddeyond CMI’s traditional
loan repurchase claims. As a result, atddalefenses may relate not only to the loans
and repurchase decisions at issue in Cldstract claims, but also to the alleged
stripping of assets at issue in CMI's veieming claims. But the FSB Defendants do not
allege that the disputed discovery requests rédagther subject. The requests should be
limited to information regardonhow CMI conducted itself ih respect either to the

loans at issue in this casetorthe purported stripping of asseat issue in this case.
Because the FSB Defendants’ requests aréhéomost part, not so confined, the motion
to compel will be largely denied.

However, the Court will grant the motion¢ompel in two respects. First, the

Court concludes that CMI’s interrogatorysponses must be verified. Under Federal
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Rule of Civil Procedure 33, “interrogatorigsist be answered . . . by the party to whom
they are directed.” Fed. Riv. P. 33(b)(1)(A). Further, “[e]ach inteogatory must, to
the extent it is not objected to, be answerguhssely and fully irwriting under oath.”
Fed. R. Civ. P. 33(b)(3). Finally, Rus&(b)(5) requires that “[the person who makes
the answers must sign them, and the attowiay objects must gh any objections.”

Fed. R. Civ. P. 33(b)(5).

Notwithstanding its extensive objectio®@\I answered the interrogatories in
part. The interrogatories were directed to CMI, not counsel, and although counsel may
assert objections, CMI mustswer the interrogatories, undeath, to the extent that
counsel has not objected. CMI offers néhawity for the proposition that Rule 33's
verification requirements can be thwarted dyryy having counsel analyze and answer
interrogatories. Rather, couttave enforced Rule 33's vBcation requirements strictly.
See Johnson v. Derhaag Motor Sports,,IhND. 13-CV-2311 SRN/FLN, 2014 WL
5817004, at *8 (D. Minn. No\0, 2014) (ordering thatrasponding party must amend
his answers to interrogatorisscomply with the signaturand verification requirements
of Rules 33(b)(3) and (5)dmpact, LLC v. United Rentals, IndNo. 4:08CVv00430 JLH,
2009 WL 413713, at *14 (E.D. Ark. Feb. 13)09) (holding same, where interrogatories
were signed only by an att@y and not under oath). Although the Court does not find
that CMI’s failure to verify its interrogatomesponses renders dbjections waived, the
Court does find that CMI must amend its mbgatory responses s$ieat they comply

with Rules 33(b)(3) and (5).



Second, CMI must supplement its resporiedsterrogatories 16 and 17. These
interrogatories are appropriately tailored te subject matter of this litigation and simply
ask when CMl first learned of the defects ie thans at issue in themse. Federal Rule
of Civil Procedure 33(d) allows partiesrespond to interrogatories by producing
business records “if the burden of demtyior ascertaining the answer will be
substantially the same for either party.” FRdCiv. P. 33(d). However, in doing so, the
party must specify the recarah sufficient detail to enédthe interrogating party to
locate and identify the nesgary information. Id.

“[T]he option afforded by Rule 33(d) ot a procedural device for avoiding the
duty to give information.” Handi-Craft Co. v. Action Trading, S.,Ao. 4:.02 CV 1731
LMB, 2004 WL 6043510, at5 (E.D. Mo. May 21, 2004)“Further, the responding
party may not avoid answers by imposingtioa interrogating party a mass of business
records from which the answers cannot berdaiced by a person unfamiliar with them.”
Id. “Rather, the responding party has a dotgpecify by category and location the
records from which he knowke answers to the integatories can be found.ld. It
does not appear that CMI has complied witheR3B(d) in respondintp Interrogatories
16 and 17, and CMI must theredosupplement these responses.

CONCLUSION

For the reasons set forth above, the FSB Defendants’ motion to compel will be
granted in part and denied inrpaThe Court notes that thisthe third of four discovery
motions that have been filed by the partiethia case. Requiring the Court to rule on the

pending motions has ultimatedyforded the parties less awithin whichto complete
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the bulk of the discovery the rmions have sought. Discovecloses in two months. The
Court strongly urges the parties to use timé to work in good figh to focus discovery
on the issues necessary teake this litigation, rathethan expendingny additional
resources on motion practice.

Accordingly,

IT ISHEREBY ORDERED that the motion to congb filed by Defendants The
Federal Savings Bank, National Bancorp Had, Inc., Stephen Calknd John Calk is
GRANTED in part and DENIED in part, as set forth above. @@. No. 109.) No later
thanfourteen (14) days from the date of this Order, Pheiff CitiMortgage, Inc. shall
amend its interrogatory responses so tinay comply with Fderal Rules of Civil
Procedure 33(b)(3) and (5), asldall supplement its respolss® Interrogatories 16 and

17 to comply with Federal Reiof Civil Procedure 33(d).

lenstresy & Hreagsp

AUDREY G.FLEISSIG \\)r
UNITED STATESDISTRICT JUDGE

Dated this 4 day of November, 2015.



