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UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
PATRI CK RYAN BRAY, )  
 )  
               Plaint iff,  )  
 )  
          vs. )  Case No. 4: 14-CV-01336-CEJ 
 )  
BANK OF AMERI CA, )  
 )  
               Defendant . )   
 

MEMORANDUM AND ORDER 

This m at ter is before the Court  on defendant ’s m ot ion to dism iss plaint iff’s 

com plaint  for lack of standing as to Count  I  ( tying of assets in violat ion of 12 U.S.C. 

§ 1972(1) )  and failure to state a claim  as to Counts I I  ( libel)  and I I I  (slander) . The 

issues are fully br iefed.  Also before the Court  are the plaint iff’s m ot ion to am end 

the com plaint  by including exhibits in support  of his claim s1 and m ot ion to am end 

the com plaint  “ to address appropriate part ies.” 2  

I .  Background  

Plaint iff Pat r ick Bray was an independent  financial advisor in St . Petersburg, 

Flor ida. Beginning in 2004, one of Bray’s clients was I nteliSpend Prepaid Solut ions, 

for whom  he m anaged a port folio of init ially $45 m illion and eventually up to $70 

                                                           
1 Bray contends that  the exhibits he wants to add to the com plaint  dem onst rate that  BoA 
violated 12 U.S.C. § 1972 [ Doc. # 44] .  The Court   finds it  unnecessary to consider the exhibits 
because they are irrelevant  to the threshold quest ion of standing.  
 

2  I n this m ot ion, plaint iff seeks to am end his com plaint  to “allow him  to form ally ident ify all 
part ies that  he has filed a com plaint  against  . .  .  .”  [ Doc. # 17] .  He m ent ions three subsidiar ies of 
Bank of Am erica Corporat ion without  ident ify ing which corporate ent it ies he seeks to add to the case.   
The Court  reads the m ot ion as Bray’s at tem pt  to add Bank of Am erica Corporat ion and the three 
subsidiar ies to this act ion. However, Bray does not  seek to include in the complaint  any facts that  
would support  a claim  against  any of these ent it ies.  Therefore, the m ot ion to am end by adding part ies 
will be denied.  
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m illion. The I nteliSpend account  represented a significant  port ion of Bray’s book of 

business. 

I n March 2010, I nteliSpend decided to partner with Bank of Am erica, N.A. 

(BoA)  to m anage its assets. I nteliSpend arranged for Bray to cont inue m anaging its 

assets by secur ing him  a posit ion with BoA. From  March 2010 unt il October 2011, 

Bray worked for BoA and its corporate cousin, Merr ill Lynch, as a financial advisor.  

BoA was the lead lender for I nteliSpend’s parent  com pany, Maritz, LLC, and acted 

as Maritz’s adm inist rat ive agent  for a six-bank lending syndicate line of credit .  

When he began his em ploym ent  with Merr ill Lynch, the com pany provided Bray 

with a loan secured by a prom issory note in the am ount  of $395,805. 

Bray’s relat ionship with BoA and Merr ill Lynch deteriorated over t im e, 

culm inat ing in his decision to resign in October 2011. After Bray left  BoA he hoped 

that  Maritz would m ove its assets from  Merr ill Lynch and allow him  to cont inue to 

m anage those funds. However, Maritz chose to keep its assets with BoA and Merr ill 

Lynch instead.  I n Count  I  of the com plaint , Bray alleges that  Maritz chose not  to 

m ove its assets because BoA threatened to put  its loans in default  if Maritz 

withdrew those funds. Bray was never em ployed by Maritz,  nor was he ever an 

owner, shareholder, or otherwise connected to Maritz, except  through his 

m anagem ent  of som e of Maritz’s assets via his relat ionship with I nteliSpend. I n 

addit ion, Bray was never a direct  com pet itor with BoA, nor was he ever a custom er 

of BoA.  

I n Count  I I  of the com plaint , Bray alleges that  a BoA em ployee sent  an e-

m ail to one of BoA’s affiliates, Blackrock, that  falsely suggested that  Bray was 

engaging in unethical behavior. After that , Bray ran into m any obstacles whenever 
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he at tem pted to work with Blackrock on behalf of Maritz. Bray also alleges that  

“ there were num erous other cases of writ ten defam at ion”  by BoA’s em ployees, but  

he provides no details about  those incidents.  I n Count  I I I ,  Bray alleges that  BoA 

slandered him  when it  told Maritz that  Bray had threatened BoA’s em ployees.  

According to the com plaint ,  this statem ent  was m ade after BoA’s security 

invest igat ion revealed that  Bray had not  threatened anyone. 

On January 6, 2012, after Bray failed to pay back $335,491.88 of the 

rem aining balance on his loan, Merr ill Lynch init iated an arbit rat ion proceeding 

before the Financial I ndust ry Regulatory Authority (FI NRA) . BoA was not  a party to 

the arbit rat ion. Bray raised several counterclaim s in the arbit rat ion, including that  

Merr ill Lynch violated the Bank Holding Com pany Act ’s prohibit ion on “ tying of 

assets.”  12 U.S.C. § 1972(1) . A hearing was held on Merr ill Lynch’s claim  and 

Bray’s counterclaim s from  Novem ber 4 to 13, 2013. Thereafter, the FI NRA panel 

issued a directed verdict  against  Bray on Merr ill Lynch’s claim  and on each of Bray’s 

counterclaim s. Bray alleges that  during the arbit rat ion BoA m ade a writ ten 

accusat ion against  him  to the panel of FI NRA arbit rators, accusing Bray of 

threatening the lives of BoA’s em ployees, which Bray says was also libelous.3 

On February 2, 2014, Bray init iated this act ion against  BoA in the United 

States Dist r ict  Court  for the Middle Dist r ict  of Flor ida. The case was t ransferred to 

this Court  on July 29, 2014. BoA m oves to dism iss the com plaint , arguing that  Bray 

lacks standing to br ing a claim  under 12 U.S.C. § 1972(1)  and that  the com plaint  

fails to state a claim  for libel or slander under Fed. R. Civ. P. 12(b) (6) . 

                                                           
 3Bray says that  BoA wrote the allegedly libelous statem ent , but  BoA says that  Merr ill Lynch 
( through its at torneys) , not  BoA, wrote the statem ent . I n his response to BoA’s m ot ion to dism iss, 
Bray agrees that  BoA was not  a party to the FI NRA arbit rat ion, which suggests that  Merr ill Lynch, not  
BoA, wrote the statem ent . However, the Court  will assum e for purposes of deciding the m ot ion to 
dism iss that  Bray is correct  that  BoA wrote the statem ent . 
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I I . Legal Standard 

A. Mot ion to dism iss for  lack of subject - m at ter  jur isdict ion 

Dism issal under Rule 12(b) (1)  of the Federal Rules of Civil Procedure is 

appropriate if the plaint iff has failed to sat isfy a threshold jur isdict ional 

requirem ent . See Trim ble v. Asarco, I nc. ,  232 F.3d 946, 955 n.9 (8th Cir. 2000) . 

Standing is a threshold jur isdict ional issue. See Lujan v. Defenders of Wildlife,  504 

U.S. 555, 560 (1992) . A dism issal for lack of subject  m at ter jur isdict ion requires 

that  the com plaint  be successfully challenged on its face or on the factual 

t ruthfulness of it s averm ents. Titus v. Sullivan,  4 F.3d 590, 593 (8th Cir. 1993) . I n 

a facial at tack, the court  rest r icts it self to the face of the pleadings, and all of the 

factual allegat ions concerning jur isdict ion are presum ed to be t rue. I d.  However, in 

a factual challenge, the court  considers m at ters outside of the pleadings, and no 

presum pt ive t ruthfulness at taches to the plaint iff 's allegat ions. Osborn v. United 

States,  918 F.2d 724, 729 n.6 (8th Cir . 1990) . Furtherm ore, the existence of 

disputed m aterial facts does not  preclude the t r ial court  from  evaluat ing for itself 

the m erits of jur isdict ional claim s. I d.  at  729. “Because at  issue in a factual 

12(b) (1)  m ot ion is the t r ial court 's jur isdict ion—its very power to hear the case—

there is substant ial authorit y that  the t r ial court  is free to weigh the evidence and 

sat isfy it self as to the existence of its power to hear the case.”  I d.  The burden of 

proving that  jur isdict ion exists rests with the plaint iff.  Great  Rivers Habitat  Alliance 

v. Fed. Em ergency Mgm t . Agency ,  615 F.3d 985, 988 (8th Cir. 2010) . 

B. Mot ion to dism iss for  failure to state a  cla im . 

The purpose of a m ot ion to dism iss under Rule 12(b) (6)  of the Federal Rules 

of Civil Procedure is to test  the legal sufficiency of the com plaint . The factual 
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allegat ions of a com plaint  are assum ed t rue and const rued in favor of the plaint iff,  

“even if it  st r ikes a savvy judge that  actual proof of those facts is im probable.”  Bell 

At lant ic Corp. v. Twom bly,  550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. 

Sorem a N.A. ,  534 U.S. 506, 508 n.1 (2002) ) ;  Neitzke v. William s,  490 U.S. 319, 

327 (1989)  ( “Rule 12(b) (6)  does not  countenance . . .  dism issals  based on a 

judge’s disbelief of a com plaint ’s factual allegat ions” ) ;  Scheuer v. Rhodes,  416 U.S. 

232, 236 (1974)  (a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) . The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim . I d.  A viable com plaint  m ust  include “enough facts to state a 

claim  to relief that  is plausible on its face.”  Bell At lant ic Corp. ,  550 U.S. at  570;  see 

also id.  at  563 ( “no set  of facts”  language in Conley v. Gibson,  355 U.S. 41, 45–46 

(1957) , “has earned its ret irem ent .” )  “Factual allegat ions m ust  be enough to raise a 

r ight  to relief above the speculat ive level.”  I d.  at  555. 

I I I . Discussion 

A. Bank Holding Com pany Act  cla im  

The Bank Holding Com pany Act , 12 U.S.C. §§ 1971–78, prohibits banks from  

engaging in certain pract ices that  “ require bank custom ers to accept  or provide 

som e service or product  or refrain from  dealing with other part ies in order to obtain 

the bank product  or service they desire.”  Swerdloff v. Miam i Nat ’l Bank,  584 F.2d 

54, 58 (5th Cir. 1978) . A pr ivate plaint iff,  as opposed to a governm ent  regulator, 

can bring a suit  to recover t reble dam ages for the so-called ant i- t ying violat ions, 

provided he qualifies as a “person who is injured in his business or property by 

reason of anything forbidden in [ §]  1972 . .  .  .”  12 U.S.C. § 1975. 
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Bray brought  his suit  under § 1972(1) , which prohibits a bank from  engaging 

in certain ant i-com pet it ive tying pract ices—i.e., condit ioning a custom er’s access to 

som e of the bank’s desirable products on the acceptance of certain other, unwanted 

products. 12 U.S.C. § 1972(1) .4 To m aintain a cause of act ion for a violat ion of 

§ 1972(1) ,  a plaint iff m ust  set  forth facts plausibly dem onst rat ing the following four 

elem ents:  “ (1)  that  the bank im posed a t ie, (2)  that  the pract ice was unusual in the 

banking indust ry, (3)  that  it  resulted in an ant icom pet it ive arrangem ent , and (4)  

that  it  benefit ted the bank.”  Mam ot  Feed Lot  & Trucking v. Hobson,  539 F.3d 898, 

903–04 (8th Cir. 2008)  (quot ing Doe v. Northwest  Bank Minnesota, N.A.,  107 F.3d 

1297, 1304 (8th Cir . 1997) , overruled on other grounds by Hum ana I nc. v. Forsyth,  

525 U.S. 299 (1999) )  (num bering added) . At  issue here is whether Bray—a non-

custom er, non-com pet itor, form er em ployee—has standing to sue BoA under 

§ 1972. 

1 . Defining const itut ional and statutory standing  

“ [ T] he quest ion of standing is whether the lit igant  is ent it led to have the 

[ federal]  court  decide the m erits of the dispute or of part icular issues.”  Warth v. 

                                                           
4 The statute provides:  
 (1)  A bank shall not  in any m anner extend credit ,  lease or sell property of any kind, or furnish 
any service, or fix or vary the considerat ion for any of the foregoing, on the condit ion or 
requirement— 

(A)  that  the custom er shall obtain som e addit ional credit , property, or service from  
such bank other than a loan, discount , deposit , or t rust  service;  
(B)  that  the custom er shall obtain som e addit ional credit , property, or service from  a 
bank holding com pany of such bank, or from  any other subsidiary of such bank 
holding com pany;  
(C)  that  the custom er provide som e addit ional credit ,  property, or service to such 
bank, other than those related to and usually provided in connect ion with a loan, 
discount , deposit , or t rust  service;  
(D)  that  the custom er provide som e addit ional credit ,  property, or service to a bank 
holding com pany of such bank, or to any other subsidiary of such bank holding 
com pany;  or 
(E)  that  the custom er shall not  obtain som e other credit , property, or service from  a 
com pet itor of such bank, a bank holding com pany of such bank, or any subsidiary of 
such bank holding com pany, other than a condit ion or requirem ent  that  such bank 
shall reasonably im pose in a credit  t ransact ion to assure the soundness of the 
credit  .  .  .  . 
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Seldin,  422 U.S. 490, 498 (1975) . “When a plaint iff alleges injury to r ights 

conferred by statute, two separate standing- related inquir ies are im plicated:  

whether the plaint iff has Art icle I I I  standing (const itut ional standing)  and whether 

the statute gives that  plaint iff authorit y to sue (statutory standing) .”  Miller v.  

Redwood Toxicology Lab., I nc.,  688 F.3d 928, 934 (8th Cir. 2012) . 

First , const itut ional standing addresses the fact  that  federal courts have 

lim ited jur isdict ion because “Art icle I I I ,  § 2, of the Const itut ion extends the ‘judicial 

Power’ of the United States only to ‘Cases' and ‘Cont roversies.’”  Steel Co. v. 

Cit izens for a Bet ter Env't ,  523 U.S. 83, 102 (1998) . To sat isfy the “case or 

cont roversy”  requirem ent  of Art icle I I I ,  a plaint iff m ust  show that  he has suffered 

an injury in fact , fair ly t raceable to the act ion of defendants, which is likely to be 

redressed by a favorable decision. See Bennet t  v. Spear ,  520 U.S. 154, 162 (1997)  

(cit ing Lujan,  504 U.S. at  560–61) . An injury in fact  m ust  be both “ concrete and 

part icular ized”  and “actual or im m inent , not  conjectural or hypothet ical.”  Lujan,  504 

U.S. at  560. Causat ion is “a key elem ent  of Art icle I I I  standing.”  Miller ,  688 F.3d at  

935. “When the injury alleged is the result  of act ions by som e third party, not  the 

defendant , the plaint iff cannot  sat isfy the causat ion elem ent  of the standing 

inquiry.”  I d.  To sat isfy Art icle I I I ,  a plaint iff m ust  “plausibly allege a direct  causal 

relat ionship between”  his “alleged injur ies”  and the defendant ’s act ions. I d.    

Second, “ [ s] tatutory standing is sim ply statutory interpretat ion:  the quest ion 

it  asks is whether Congress has accorded this injured plaint iff the r ight  to sue the 

defendant  to redress his injury.”  I d.  at  934 (quot ing Graden v. Conexant  Sys., I nc.,  

496 F.3d 291, 295 (3d Cir. 2007) ) . “ [ T] o establish standing, a plaint iff seeking 

judicial review m ust  [ ]  show the injury com plained of falls within the zone of 
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interests sought  to be protected by the statutory provision.”  Rosebud Sioux Tribe v. 

McDivit t ,  286 F.3d 1031, 1036 (8th Cir. 2002)  (cit ing Bennet t ,  520 U.S. at  162–

63) . 

2 . Lack of Art icle I I I  const itut ional standing  

Bray’s claim  under § 1972 does not  sat isfy Art icle I I I ’s causat ion 

requirem ent . See Miller ,  688 F.3d at  935. Bray’s com plaint  alleges that  BoA violated 

§ 1972(1)  through tying of assets. However, Bray acknowledges that  he left  his job 

at  BoA in October 2011 voluntar ily. He also acknowledges that , thereafter, he lost  

his account  with I nteliSpend because I nteliSpend ( through Maritz)  decided to keep 

its assets with Merr ill Lynch instead of following Bray when he voluntar ily left  BoA. 

Maritz’s decision to stop working with Bray m ight  have injured him . But  Bray sued 

BoA, not  Maritz, and BoA neither m ade Bray leave his job nor m ade Maritz stop 

working with Bray. 

Bray does not  set  forth any facts to plausibly suggest  that  Maritz would have 

cont inued to work with him  and would have left  Merr ill Lynch or BoA, if not  for the 

alleged tying schem e. I f BoA had an asset  tying schem e that  violated § 1972, 

Maritz would have been the one injured by that  schem e, not  Bray. Bray has not  m et  

Art icle I I I ’s causat ion requirem ent  because all of his alleged injur ies are t raceable 

to a third party, Maritz (his form er client ) , not  BoA. See id.  Bray has failed to 

“plausibly allege a direct  causal relat ionship between”  his alleged injur ies and BoA’s 

purported asset  tying schem e. I d.  Thus, Bray lacks Art icle I I I  standing to sue BoA. 

3 . Lack of statutory standing under 1 2  U.S.C. §  1 9 7 2  

“ [ A] nt it rust  standing requirem ents go beyond injury in fact . The court  m ust  

also determ ine whether the plaint iff,  even if injured, is the proper party to br ing the 
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act ion.”  Eureka Urethane, I nc. v. PBA, I nc. ,  746 F. Supp. 915, 929 (E.D. Mo. 1990)  

aff'd sub nom . Eureka Urethane, I nc. v. P.B.A., I nc.,  935 F.2d 990 (8th Cir . 1991) . 

The Eighth Circuit  has not  had occasion to say whether a plaint iff who is not  a 

custom er, a putat ive custom er, a shareholder of a custom er, or a com pet itor  of a 

bank has standing to sue that  bank for alleged violat ions of § 1972. See Rosebud,  

286 F.3d at  1036 (discussing statutory zone of interest  standing) . However, in 

every case where the Eighth Circuit  has addressed the m erits of a plaint iff’s claim  

that  a bank violated § 1972 through an ant i-com pet it ive tying schem e, that  plaint iff 

was a custom er of the bank in quest ion. See, e.g. ,  Hobson,  539 F.3d at  904 

(affirm ing a dist r ict  court ’s holding that  a custom er  had not  been the vict im  of an 

ant i-com pet it ive tying schem e under § 1972) ;  Wisdom  v. First  Midwest  Bank, of 

Poplar Bluff,  167 F.3d 402 (8th Cir . 1999) ;  Doe,  107 F.3d 1297;  Duryea v. Third 

Nw. Nat . Bank of Minneapolis,  606 F.2d 823 (8th Cir . 1979) ;  see also Gold Bank v. 

Post  Hill Greens, L.L.C. ,  04-0565-CV-W-FJG, 2006 WL 2883262 (W.D. Mo. Oct . 6, 

2006)  (grant ing sum m ary judgm ent  that  a custom er  had not  been the vict im  of an 

ant i-com pet it ive tying schem e under § 1972) ;  Alpine Elec. Co. v. Union Bank,  776 

F. Supp. 486 (W.D. Mo. 1991)  aff'd,  979 F.2d 133 (8th Cir. 1992) . 

The Fifth Circuit  has em phasized that  a custom er relat ionship with the bank 

accused of tying is often crucial to establishing standing under § 1972. Swerdloff,  

584 F.2d at  59. I n Swerdloff,  the Fifth Circuit  held that  the sole stockholders of a 

closely held corporat ion were custom ers within the m eaning of § 1972, and thus 

had standing to sue a bank under the statute, even though they did not  have 

personal accounts with the bank because they “entered into a cont ract  of guarantee 

on which they were liable”  for their  corporat ion’s loans. I d.  at  58–59. The 
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stockholders had standing to sue following on bank’s illegal tying schem e because 

“ the stockholders, not  the corporat ion, were required to provide the prohibited 

‘addit ional’ service if the loan to the corporat ion was to be cont inued.”  I d.  at  57. I n 

other words, because the stockholders were forced into the tying schem e, they 

qualif ied as custom ers under the statute. 

The Fifth Circuit  st ressed that  the “econom ic realit ies of ownership and 

cont rol m ust  be considered in determ ining who is a ‘custom er’ within the m eaning 

of [ § 1972] .”  I d.  at  58. Exam ining the plaint iffs’ relat ionship with the bank, the Fifth 

Circuit  held that  “ the owners of 100%  [ o] f the stock of a corporat ion who have 

been required individually to guarantee the corporat ion's loan m ust  be considered 

just  as m uch ‘custom ers’ of the bank as the corporat ion through which they do 

business for the purposes of [ § 1972] .”  I d.  at  59. Yet , the Fifth Circuit  did not  

extend the definit ion of a “custom er”  under § 1972 to include a person who has no 

ownership or cont rol over the alleged vict im  of a bank’s tying schem e. 

The Fifth Circuit  has not  held, however, that  a non-custom er can never have 

standing to sue under § 1972;  rather, standing under § 1972 is lim ited to those 

persons whose “ injur ies [ are]  a direct  consequence of the defendant [ ’s]  act ivit ies.”  

Cam pbell v. Wells Fargo Bank, N.A.,  781 F.2d 440, 443 (5th Cir. 1986) . I n 

Cam pbell,  the Fifth Circuit  said:  “ I t  m ay very well be that , under general pr inciples 

of standing, m ost  non-custom er injur ies will be too rem ote to furnish a basis for  

recovery under the act .”  I d.  at  442. To determ ine whether a non-custom er has 

standing under § 1972, a court  m ust  evaluate “ the plaint iffs' harm , the alleged 

wrongdoing by the defendants, and the relat ionship between them .”  I d.  at  442–43 

(quot ing Associated Gen. Cont ractors of California, I nc. v. California State Council 
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of Carpenters,  459 U.S. 519, 535 (1983) ) . Claim s by non-custom er plaint iffs based 

on ant it rust  statutes like § 1972 are part icular ly disfavored because a non-custom er 

plaint iff m ust  dem onst rate “ that  recovery by him  will not  duplicate potent ial 

recovery by other plaint iffs . .  .  .”  I d.  ( cit ing Walker v. U-Haul of Mississippi,  747 

F.2d 1011, 1014 (5th Cir. 1984) ) . 

Like Swerdloff and Cam pbell,  m any federal court  cases stand for the 

com m onsense proposit ion that  a person cannot  sue to recover from  a bank’s tying 

schem e if that  person is not  a custom er, a putat ive custom er, in pr iv ity with a 

custom er ( i.e., a shareholder of a customer) , or a com pet itor of the defendant  

bank. See, e.g. ,  I ntegon Life I ns. Corp. v. Browning,  989 F.2d 1143, 1151 (11th 

Cir. 1993)  (com paring violat ions under § 1972 to ant i- t ying violat ions under the 

Hom e Owners’ Loan Act  and holding that  a “plaint iff m ust  prove that  the 

[ defendant ]  forced or coerced the plaint iff into purchasing the t ied product ”  

(em phasis added) ) ;  Gulf States Land & Dev., I nc. v. Prem ier Bank N.A.,  956 F.2d 

502, 506 (5th Cir. 1992)  (holding that  the only plaint iffs who had standing to br ing 

a § 1972 claim  were those plaint iffs on whose agreem ent  to certain allegedly t ied 

t ransact ions the bank had condit ioned approval of a loan) ;  Am erifirst  Propert ies, 

I nc. v. F.D.I .C. ,  880 F.2d 821, 825 (5th Cir. 1989)  (holding that  if a plaint iff “ is a 

custom er”  of the defendant  bank, the plaint iff has standing per se to br ing a claim  

under § 1972, and that  a custom er is som eone who was in “both a direct  

relat ionship and privity of cont ract  with the bank” ) ;  Mid-State Fert ilizer Co. v. Exch. 

Nat . Bank of Chicago,  877 F.2d 1333, 1335–36 (7th Cir. 1989)  (holding that  where 

recovery by a vict im - firm  would m ake the shareholders of the firm  whole, the 

shareholders lacked independent  standing to sue under § 1972 because it  would 
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result  in “double count ing”  of recovery) ;  Davis v. First  Nat . Bank of Westville,  868 

F.2d 206, 209 (7th Cir. 1989)  (not ing that  a perm issible claim  under § 1972 ar ises 

where a plaint iff alleges that  the defendant  bank at tem pted to prevent  the plaint iff 

from  dealing with other banks) ;  Parsons Steel, I nc. v. First  Alabam a Bank of 

Montgom ery, N.A. ,  679 F.2d 242, 246 (11th Cir. 1982)  (holding that  a corporat ion 

could sue on behalf of a subsidiary) ;  Costner v. Blount  Nat . Bank of Maryville, 

Tennessee,  578 F.2d 1192, 1195 (6th Cir. 1978)  (affirm ing a jury’s verdict  that  a 

§ 1972 violat ion occurred, and holding that  a plaint iff stockholder had standing 

because the jury found for the stockholder after taking into account  a proper 

inst ruct ion that  “ the injury to the stockholder m ust  be direct  and not  m erely 

consequent ial or derivat ive through the corporat ion” ) ;  Stefiuk v. First  Union Nat . 

Bank of Flor ida,  61 F. Supp. 2d 1294, 1299 (S.D. Fla. 1999)  aff'd sub nom . Stefiuk 

v. First  Union Nat ' l Bank of Fla.,  207 F.3d 664 (11th Cir.  2000)  ( “Absent  the 

prospect  of becom ing an actual bank custom er, [ a plaint iff]  lacks both a direct  

relat ionship and pr ivity of cont ract  with the bank, the two requisites for standing.” ) ;  

Raym an v. Am . Charter Fed. Sav. & Loan Ass'n,  866 F. Supp. 1252, 1262 (D. Neb. 

1994)  rev’d on other grounds,  75 F.3d 349 (8th Cir.  1996)  (explaining that  “ so long 

as the plaint iff is a ‘custom er’ of the bank, there is no reason to lim it  the ant i- t ying 

statute to illegal ‘t ies’ that  are im plem ented rather than at tem pted, assum ing such 

at tem pted ‘t ies’ proxim ately cause the custom er  dam age”  (em phasis added) ) ;  

Jewell v. Cm ty. Bank of Lafourche,  No. CI V. A. 89-4615, 1990 WL 130623, at  * 2 

(E.D. La. Aug. 31, 1990)  (holding that  a plaint iff had no standing to br ing a § 1972 

claim  where “ recovery by him  would duplicate potent ial recovery by”  the vict im  of 

the tying) ;  Hargus v. First  Nat .  Bank in Port  Lavaca,  666 F. Supp. 111, 112 (S.D. 
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Tex. 1987)  aff'd sub nom .  Hargus v. First  Nat 'l Bank,  835 F.2d 286 (5th Cir. 1987)  

(holding that  an em ployee of a bank who was not  a custom er had no standing to 

sue under § 1972) ;  Om ega Hom es, I nc. v. Cit icorp. Acceptance Co.,  656 F. Supp. 

393, 400, 403 (W.D. Va. 1987)  (acknowledging that  standing to br ing a § 1972 

claim  is lim ited when a “plaint iff is neither a clearcut  consum er nor a direct  

com pet itor in the relevant  m arket ,”  part icular ly where there are “m ore appropriate 

plaint iffs”  to br ing a claim ) ;  see also Capital Tem poraries, I nc. v. Olsten 

Corporat ion,  506 F.2d 658, 662 (2d Cir. 1974)  ( “ [ N] o ty ing arrangem ent  can 

possibly exist  unless the person aggrieved can establish that  he has been required 

to purchase som ething which he does not  want  to take.”  (em phasis added) ) . The 

Court  finds the reasoning of those courts persuasive. 

Moreover, the case Bray relies on does not  support  his claim  of standing 

under § 1972. See Halifax Ct r., LLC v. PBI  Bank, I nc.,  1: 13-CV-00071-JHM, 2014 

WL 626753 (W.D. Ky. Feb. 18, 2014)  (discussing whether a custom er  was injured 

by a bank’s alleged tying schem e) . Bray cites to no case in which a court  has ruled 

that  a person in such a posit ion has standing to sue a bank for violat ions of § 1972, 

and the Court  has found none. The Court  is persuaded that  a plaint iff who is not  a 

custom er, a putat ive custom er, a shareholder of a custom er, or a com pet itor  of a 

defendant  bank lacks standing and cannot  m aintain a cause of act ion for alleged 

violat ions of § 1972. 

Here, Bray was not  a custom er of BoA, nor was he in the process of applying 

for an allegedly t ied product  to becom e a custom er. He was not  a shareholder of 

either Maritz or I nteliSpend, the real vict im s of the alleged tying schem e. While 
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Bray was em ployed by Merr ill Lynch he was, obviously, not  com pet ing with BoA, 

Merr ill Lynch’s corporate cousin. 

Likewise, Bray does not  allege in the com plaint  that  he com peted with BoA 

after he left  Merr ill Lynch. I n Bray’s response to BoA’s m ot ion to dism iss, however, 

Bray says that  he com peted with BoA, but  he never explains how. At  m ost , he 

suggests that  he com peted with Merr ill Lynch, not  BoA, for m anagem ent  over 

I nteliSpend’s and Maritz’s assets. But  Merr ill Lynch is not  a defendant  here and 

though Merr ill Lynch and BoA are related corporat ions, they are not  the sam e.5 

Because Bray was not  a custom er, a putat ive custom er, a shareholder of a 

custom er, or a com pet itor of BoA, he has no standing to sue for BoA’s alleged tying 

schem e under § 1972. Accordingly, Count  I  of the com plaint  will be dism issed. 

B. Defam at ion cla im s 

Counts I I  and I I I  are for libel and slander, respect ively. Libel and slander are 

subspecies of defam at ion. Delacruz v. Peninsula State Bank,  221 So. 2d 772, 775 

(Fla. Dist .  Ct . App. 1969) ;  Nazeri v. Missouri Valley Coll. ,  860 S.W.2d 303, 308 

(Mo. 1993) . The part ies assum e that  Flor ida law should apply to Bray’s defam at ion 

claim s, though som e of the interact ions between Bray and BoA’s em ployees 

occurred in Missouri. Under Flor ida law, “ [ d] efam at ion has the following five 

elem ents:  (1)  publicat ion;  (2)  falsity;  (3)  actor m ust  act  with knowledge or reckless 

disregard as to the falsit y on a m at ter concerning a public official,  or at  least  

negligent ly on a m at ter concerning a private person;  (4)  actual dam ages;  and (5)  

                                                           
5 The reason Bray has not  chosen to sue Merr ill Lynch here is not  ent irely clear, but  the binding 
nature of the FI NRA arbit rat ion proceeding on this very issue—finding that  Merr ill Lynch did not  violate 
§ 1972—may be the reason. See Gust in v. FDI C,  835 F. Supp. 503, 508 (W.D. Mo. 1993) , 
supplem ented,  843 F. Supp. 536 (W.D. Mo. 1993)  ( “ [ A] s a mat ter of public policy, a pr ivate cause of 
act ion under the ant i- tying statute like any other cause of act ion for dam ages, m ay be com prom ised 
and set t led.” ) . 
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statem ent  m ust  be defam atory.”  Jews For Jesus, I nc. v. Rapp,  997 So. 2d 1098, 

1106 (Fla. 2008) .  Sim ilar ly, under Missouri law, “ [ i] n a defam at ion act ion, a 

plaint iff m ust  establish:  ‘1)  publicat ion, 2)  of a defam atory statem ent , 3)  that  

ident ifies the plaint iff,  4)  that  is false, 5)  that  is published with the requisite degree 

of fault , and 6)  dam ages the plaint iff 's reputat ion.’”  Cockram  v. Genesco, I nc. ,  680 

F.3d 1046, 1050 (8th Cir . 2012)  (quot ing State ex rel.  BP Prod. N. Am ., I nc. v.  

Ross,  163 S.W.3d 922, 929 (Mo. 2005)  (en banc) ) . 

The Court  does not  need to decide which state’s law applies, however, 

because disposit ion of the issues would be the sam e under both Missouri and 

Flor ida law. 

1 .   Libel cla im  

Bray’s libel claim  is based on two writ ings.6  

First , in March 2010, one of BoA’s em ployees sent  an e-m ail to Blackrock 

falsely suggest ing that  Bray was engaging in unethical behavior. Bray had difficulty 

working with Blackrock after that , at  which point  his alleged injury was 

ascertainable. Under both Flor ida law and Missour i law, the statute of lim itat ions for 

defam at ion claim s is two years. Fla. Stat . § 95.11(4) (g) ;  Mo. Rev. Stat . § 516.140. 

Bray did not  br ing this suit  unt il February 2014, alm ost  four years later. Bray 

argues that  his failure to br ing the claim  within the lim itat ions period should be 

excused because he did not  discover the e-m ail unt il 2013. But  the delayed 

discovery rule tolling the statute of lim itat ions is not  applicable to defam at ion 

claim s. Wagner, Nugent , Johnson, Roth, Rom ano, Erikson & Kupfer, P.A. v. 

                                                           
6Bray also alleges that  there were num erous other cases of writ ten defam at ion. “While legal 
conclusions can provide the fram ework of a com plaint , they m ust  be supported by factual allegat ions.”  
Ashcroft  v. I qbal,  556 U.S. 662, 679 (2009) . Bray’s conclusory statem ent  that  there were other 
incidents of libel, unsupported by facts, does not  state a plausible claim . Bray’s conclusory statem ent  
that  there were other, unspecified incidents of slander suffers from  the sam e defect .  
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Flanagan,  629 So. 2d 113, 115 (Fla. 1993) ;  Thurston v. Ballinger ,  884 S.W.2d 22, 

26 (Mo. Ct . App. 1994)  (holding that  a statute of lim itat ions begins to run on a 

defam at ion claim  when dam age is ascertainable) ;  see also Chem . Workers Basic 

Union, Local No. 1744 v. Arnold Sav. Bank,  411 S.W.2d 159, 164 (Mo. 1966)  

(discussing the differences between when dam age is ascertainable and the 

discovery rule, and reject ing the lat ter) .7 So Bray’s libel claim  with regard to the e-

m ail is barred by the two-year statute of lim itat ions of either state. 

Second, during the 2013 FI NRA arbit rat ion, BoA m ade a writ ten accusat ion 

that  Bray threatened the lives of BoA’s em ployees. Under either Flor ida law or 

Missouri law, allegedly defam atory statem ents m ade in the course of an arbit rat ion 

proceeding are absolutely pr ivileged and not  act ionable.  Kidwell v. Gen. Motors 

Corp. ,  975 So. 2d 503, 505 (Fla. Dist . Ct . App. 2007) ;  Wunsch v. Sun Life Assur. 

Co. of Canada,  92 S.W.3d 146, 156 (Mo. Ct . App. 2002) . Therefore, Bray’s libel 

allegat ion with regard to the writ ten accusat ion dur ing the FI NRA arbit rat ion fails to 

state a claim . 

2 .  Slander cla im  

Bray’s slander claim  is also t im e barred. Again, under both Flor ida law and 

Missour i law, the statute of lim itat ions for defam at ion claim s is two years. Fla. Stat .  

§ 95.11(4) (g) ;  Mo. Rev. Stat . § 516.140. Bray says that  after he resigned in 

October 2011 one of BoA’s em ployees falsely stated to Mart iz’s officers that  Bray 

had threatened the lives of BoA’s em ployees. Maritz then chose not  to m ove it s 

assets from  BoA and stopped working with Bray, at  which point  Bray’s alleged 

injury was ascertainable. Bray brought  this suit  in February 2014, over two years 

                                                           
7Bray’s argum ent  that  changes in FI NRA’s rules regarding tolling of the statute of lim itat ions while 
FI NRA proceedings are ongoing has no bearing on his libel and slander claims because, inter alia,  Bray 
never raised those claim s in the FI NRA arbit rat ion. 



 17 

later. Again, the delayed discovery rule tolling the statute of lim itat ions is not  

applicable to defam at ion claim s. Flanagan,  629 So. 2d at  115;  Thurston,  884 

S.W.2d at  26. Therefore, Bray’s slander claim  is barred by the two-year statute of 

lim itat ions of either state. 

* * * *  

 For the reasons discussed above, 

 I T I S HEREBY ORDERED that  plaint iff’s m ot ion for leave to file an am ended 

com plaint  to dism iss Count  I V [ Doc. # 41]  is granted .  

 I T I S FURTHER ORDERED  that  plaint iff’s m ot ion for leave to file an 

am ended com plaint  to add defendants [ Doc. # 17]  is denied .  

I T I S FURTHER ORDERED  that  plaint iff’s m ot ion for leave to am end his 

or iginal com plaint  to include certain exhibits [ Doc. # 44]  is denied . 

 I T I S FURTHER ORDERED  that  defendant ’s m ot ion to dism iss plaint iff’s 

com plaint  [ Doc. # 12]  is granted .  

I T I S FURTHER ORDERED that  plaint iff’s m ot ions for leave to file a sur-

reply, for leave to file elect ronically, and for a Rule 16 conference [ Doc. # #  26, 36 

37, and 49]  are m oot .  

  

 
       ___________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 6th day of Novem ber, 2014. 


