
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

EASTERN DIVISI ON 
 
PATRI CK RYAN BRAY, )  
 )  
               Plaint iff,  )  
 )  
          vs. )  Case No. 4: 14-CV-1336-CEJ 
 )  
BANK OF AMERI CA, N.A., )  
 )  
               Defendant . )   
 

MEMORANDUM AND ORDER 

On February 2, 2014, plaint iff Pat r ick Bray init iated this act ion against  

defendant  Bank of America, N.A. in the United States Dist r ict  Court  for the Middle 

Dist r ict  of Flor ida.  I n the complaint , plaint iff asserts a violat ion of the ant i- ty ing 

provisions of the Bank Holding Company Act , 12 U.S.C. § 1972(1) , (Count  I )  and 

claims of defam at ion (Count  I I ) , slander (Count  I I I ) , and harassment  (Count  IV) .  

The case was t ransferred to this dist r ict  on July 29, 2014. 

On November 6, 2014, the court  granted plaint iff’s mot ion to voluntar ily 

dism iss Count  I V.  The Court  also granted defendant ’s mot ion to dism iss the 

remaining counts in the complaint .  As to Count  I , the court  found that  plaint iff 

lacked both Art icle I I I  and “statutory standing”  to maintain a § 1972(1)  claim  

against  defendant .  Bray v. Bank of America, N.A., No. 4: 14-CV-1336-CEJ, 2014 

WL 5783039 (E.D. Mo. Nov. 6, 2014) .     

On appeal, the dism issal of Counts I I  through I V was affirmed.  However, the 

court  of appeals reversed the order dism issing Count  I  and remanded the case with 

direct ions that  the court  “consider in the first  instance whether [ plaint iff]  has 

standing”  to maintain a § 1972(1)  claim  in light  of Lexm ark I nt ' l, I nc. v. Stat ic 
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Control Com ponents, I nc., 134 S. Ct . 1377 (2014) .  Bray v. Bank of America, N.A., 

611 Fed. App’x 888 (8th Cir. 2015) .  After remand, the part ies were given the 

opportunity to file supplemental br iefs addressing that  quest ion, and the mat ter is 

now ready for disposit ion. 

I .  Background 

According to the complaint , plaint iff, an independent  financial advisor, began 

managing certain assets of I nteliSpend Prepaid Solut ions in 2004.  I nteliSpend was 

an ent it y that  was wholly-owned by Maritz, LLC.   

Defendant  was the adm inist rat ive agent  for a six-bank syndicated line of 

credit  that  was being renewed for Maritz.  As collateral for the renewed line of 

credit , Mar itz pledged the assets of I nteliSpend.  The defendant then required that  

Maritz move the assets to Merrill Lynch where they would be held as collateral.   

Plaint iff alleges that  the move to Merrill Lynch was the result  of an “explicit  and 

implicit  ty ing arrangement .”  Because plaint iff wanted to cont inue managing 

I nteliSpend’s assets, he was “ forced”  to begin working for defendant  and Merrill 

Lynch in March 2010.   

Plaint iff alleges that  “ [ b] y forcing [ I nteliSpend’s]  assets to [ Merrill Lynch] , 

the [ d] efendant  would now receive revenue from both the syndicated loan and fees 

for being the [ a] dm inist rat ive [ a] gent  on the loan.”   The revenue st ream was “ the 

sole reason”  for “ forc[ ing] ”  I nteliSpend’s assets “ to move to”  Merrill Lynch, a 

putat ive ty ing arrangement  in v iolat ion of § 1972(1) .  Plaint iff cont inued to work for 

Merrill Lynch, servicing the I nteliSpend account , unt il he resigned in October 2011.   

However, prior to his resignat ion, plaint iff became aware that  the I nteliSpend 

assets were going to be released from the collateral assignment  and would no 
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longer be tethered to Merrill Lynch.     

Plaint iff alleges that  immediately after his resignat ion, defendant  issued a 

threat  to Maritz that  its loan would be put  into default  if Mar itz allowed plaint iff to 

cont inue to manage the I nteliSpend assets.  However, there is no allegat ion that  

Maritz wanted to t ransfer the management  of the I nteliSpend assets to plaint iff 

after he resigned.  Also, there is no allegat ion that  Mar itz discont inued Merrill 

Lynch’s management  after March 2012, when the assets were no longer 

collateralized and the alleged ty ing arrangement  ended. 

I I . Standing  

Dism issal under Rule 12(b) (1)  of the Federal Rules of Civil Procedure is 

appropriate if the party assert ing jur isdict ion has failed to sat isfy a threshold 

jur isdict ional requirement .  See Herden v. United States, 726 F.3d 1042, 1046 (8th 

Cir . 2013) .  The plaint iff bears the burden of establishing standing.  Susan B. 

Anthony List  v. Driehaus, 134 S. Ct . 2334, 2342 (2014)  (party invoking federal 

j ur isdict ion has burden of proving standing) .  “To establish Art icle I I I  standing, a 

plaint iff must  show (1)  an injury in fact , (2)  a sufficient  causal connect ion between 

the injury and the conduct  complained of, and (3)  a likelihood that  the injury will be 

redressed by a favorable decision.”   I d. at  2341 (quotat ion marks and citat ion 

om it ted) .  “An injury sufficient  to sat isfy Art icle I I I  must  be concrete and 

part icular ized and actual or im m inent , not  conjectural or hypothet ical.”   I d.  

(quotat ion marks and citat ion om it ted) .  “ [ T] he actual- injury requirement  may be 

sat isfied solely  by the invasion of a legal r ight  that  Congress created.”   Hamm er , 

754 F.3d at  498. 

A “plaint iff generally must  assert  his own legal r ights and interests, and 
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cannot  rest  his claim  to relief on the legal r ights or interests of third part ies.”   

Glickert  v. Loop Trolley Transp. Dev. Dist ., 792 F.3d 876, 881 (8th Cir. 2015)  

(quotat ion marks and citat ion om it ted) .  Further, “ [ a] n alleged injury cannot  be too 

speculat ive for Art icle I I I  purposes.”   Wallace v. ConAgra Foods, I nc., 747 F.3d 

1025, 1030 (8th Cir.  2014)  (quotat ion marks and citat ion om it ted) ;  see Annex 

Med., I nc. v. Burwell, 769 F.3d 578, 582 (8th Cir . 2014) .  A plaint iff’s “ theory of 

standing, which relies on a highly at tenuated chain of possibilit ies, . . . [ and]  which 

amounts to mere speculat ion . . . cannot  sat isfy the requirement  that  any injury in 

fact  must  be fair ly t raceable to”  a defendant ’s statutory violat ion.  Clapper v. 

Am nesty I nt ' l USA, 133 S. Ct . 1138, 1148 (2013) .  A plaint iff therefore does not  

have standing to m aintain a cause of act ion against  a defendant  where “ [ t ] he 

existence of one or more of the essent ial elements of standing depends on the 

unfet tered choices made by independent  actors not  before the courts . . . .”   Lujan, 

504 U.S. at  562 (quotat ion marks and citat ion om it ted) .  “ [ I ] t  becomes the burden 

of the plaint iff to adduce facts showing that  those choices have been . . . made in 

such manner as to produce causat ion and perm it  redressability of injury.”   I d.  I n 

other words, “ ‘mere speculat ion’ that  injury did or m ight  occur ‘cannot  sat isfy the 

requirement  that  any injury in fact  must  be fair ly t raceable to’ the alleged source.”   

Wallace, 747 F.3d at  1030 (quot ing Clapper , 133 S. Ct . at  1148) ;  see also Lexm ark , 

134 S. Ct . at  1386–88 ( finding Art icle I I I ’s requirement  of but - for causat ion 

sat isfied where a plaint iff’s lost  sales were plausibly at t r ibutable to the defendant ’s 

alleged statutory violat ion but  then proceeding to a proximate cause analysis) . 

“Each element  must  be supported in the same way as any other mat ter on 

which the plaint iff bears the burden of proof, i.e., with the manner and degree of 
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evidence required at  the successive stages of the lit igat ion.”   Driehaus, 134 S. Ct . 

at  2342 (quotat ion marks and citat ion om it ted) .  When determ ining whether to 

dism iss “a complaint  for lack of standing,”  a court  is to “const ru[ e]  the allegat ions 

of the complaint , and the reasonable inferences drawn therefrom, most  favorably to 

the plaint iff.”   Glickert , 792 F.3d at  880 (quotat ion marks and citat ions om it ted) .  

“Where, as here, the case has progressed only to the pleading stage, general 

factual allegat ions of injury result ing from the defendant ’s conduct  may suffice, for 

on a mot ion to dism iss [ a court  is to]  presume that  general allegat ions embrace 

those specific facts that  are necessary to support  the claim .”   Hut terville Hut terian 

Brethren, I nc. v. Sveen, 776 F.3d 547, 553 (8th Cir . 2015)  (quotat ion marks and 

citat ions om it ted) . 

I I I .  Lexm ark v. Stat ic Control 

I n Lexm ark v. Stat ic Cont rol, the Supreme Court  considered a claim  of false 

advert ising brought  under the Lanham Act , 15 U.S.C. § 1125(a) . 134 S. Ct . at  

1383.  Lexmark manufactured laser pr inters and the toner cart ridges used in those 

printers.  To encourage customers to return their  used cart r idges instead of selling 

them to a remanufacturer, Lexmark inst ituted the “Prebate”  program that  allowed 

its customers to receive a discount  if they returned their empty cart r idges to 

Lexmark.  Lexmark also placed a m icrochip in its Prebate cart r idges so that  they 

could not  be reused.    Stat ic Cont rol was a supplier of toner and components used 

by toner cart r idge remanufacturers.  Stat ic Cont rol developed a m icrochip that  

could replace the m icrochip in Lexmark’s Prebate cart r idges, thus allowing 

remanufacturers to refurbish and resell them.    I d. at  1384. 

Lexmark sued Stat ic Cont rol for var ious copyright  v iolat ions. Stat ic Cont rol 
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counterclaimed, assert ing violat ions of 15 U.S.C. § 1125(a) .  I d.  Specifically, Stat ic 

Cont rol alleged that  Lexmark had “ ‘purposefully m is[ led]  end-users’”  to believe that  

they were legally obligated to return the Prebate cart r idges after a single use;  that  

Lexmark had “mater ially m isrepresented ‘the nature, characterist ics and qualit ies’ 

of Stat ic Cont rol’s products by falsely stat ing that  the sale of refurbished Prebate 

cart r idges was illegal;  and that  Lexmark had led consumers and others to believe 

that  Stat ic Cont rol was engaged in illegal conduct .”   I d.   

The issue before the Supreme Court  was whether Stat ic Cont rol had standing 

to assert  a claim  based on § 1125(a) , which perm its recovery “ in a civ il act ion by 

any person who believes that  he or she is or is likely to be damaged by”  a 

defendant ’s false advert ising.  15 U.S.C. § 1125(a) .  Following conflict ing decisions 

in the lower courts, the Supreme Court  granted cert iorar i “ to decide ‘the 

appropriate analyt ical framework for determ ining a party’s standing to maintain an 

act ion for false advert ising under the Lanham Act .’”   I d. at  1385.   

Crit ically, and cont rary to the lit igants’ posit ion here, Lexm ark ’s analyt ical 

framework is not  lim ited to Lanham Act  claims.  Rather, it  “applies to all statutor ily 

created causes of act ion.”   I d. at  1388.  I n other words, though Lexm ark  does not  

specifically address the issue of standing under § 1972(1) , the decision art iculates 

the precise framework by which the court  is to answer that  quest ion in the instant  

case. 

I n Lexm ark , the Supreme Court  did not  alter the well-established test  for 

determ ining Art icle I I I  standing.  I d. at  1386 (cit ing Lujan, 504 U.S. at  560) .  The 

Supreme Court  recapitulated Lujan ’s holding that , “ [ t ] he plaint iff must  have 

suffered or be imminent ly threatened with a concrete and part icular ized ‘injury in 
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fact ’ that  is fair ly t raceable to the challenged act ion of the defendant  and likely to 

be redressed by a favorable judicial decision.”   I d.  (quot ing Lujan, 504 U.S. at  560) .  

The Court  found that  Stat ic Cont rol’s “allegat ions of lost  sales and damage to its 

business reputat ion,”  caused by Lexmark’s act ions, were sufficient  to “give it  

standing under Art icle I I I  to press its false-advert ising claim .”   I d.  Lexm ark  thus 

calls for cont inued applicat ion of the principles of Lujan and its progeny to 

determ ine whether a plaint iff has Art icle I I I  standing to maintain a claim . 

Also, Lexm ark  announced a sea-change in the framework applicable once a 

court  determ ines that  a plaint iff has successfully pleaded Art icle I I I  standing.  I d. at  

1386–95.  The Court  explained that  the term  “prudent ial standing,”  i.e., “ statutory 

standing,”  is “not  derived from Art icle I I I ”  and “ is a m isnomer.”   I d. at  1386–87 & 

n.4 (quotat ion marks and citat ions om it ted) .  I nstead, where a plaint iff asserts a 

statutory cause of act ion and establishes Art icle I I I  standing, a court  must  next  

“ascertain, as a mat ter of statutory interpretat ion, the scope of the private remedy 

created by Congress . . .  and the class of persons who [ can]  maintain a pr ivate 

damages act ion under that  legislat ively conferred cause of act ion.”   I d. at  1386 

(quotat ion marks and citat ions om it ted) . 

To make that  determinat ion, a court  must ask whether a part icular “plaint iff 

has a cause of act ion under the statute”  and must  answer that  quest ion “using 

t radit ional tools of statutory interpretat ion . . .  .”   I d. at  1387–88.  The “ two 

relevant  background pr inciples”  a court  applies when conduct ing that  statutory 

analysis are “zone of interests and proxim ate causality.”   I d. at  1388.   Under the 

zone of interests test , lit igat ion is foreclosed only when the plaint iff’s “ ‘interests are 

so marginally related to or inconsistent  with the purposes implicit  in the statute that  
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it  cannot  reasonably be assumed that ’ Congress authorized that  plaint iff to sue.”   

I d. at  1389 (quot ing Match-E-Be-Nash-She-Wish Band of Pot tawatom i I ndians v. 

Patchak , 132 S. Ct . 2199, 2210 (2012) ) .  Under the proximate cause inquiry, “ [ t ] he 

quest ion . . .  is whether the harm alleged has a sufficient ly close connect ion to the 

conduct  the statute prohibits.”   I d. at  1390.   

The precise contours of the zone of interest  and proximate cause inquir ies do 

not  warrant  further explicat ion here, however, because the Art icle I I I  framework 

that  Lexm ark  reemphasizes is disposit ive. 

I V.  Applicat ion of Lexm ark 

Applying Lexm ark ’s analyt ical framework, plaint iff’s § 1972(1)  claim  fails 

because he has not  established Art icle I I I  standing.  Even if the court  were to find 

that  the complaint  plausibly states a violat ion of § 1972(1)  result ing from the 

required t ransfer of the assets to Merrill Lynch, there st ill is no allegat ion that  

plaint iff suffered an injury because of the violat ion.  The complaint  is bereft  of facts 

explicit ly stat ing or from which it  could reasonably be inferred that  the § 1972(1)  

violat ion was a but - for cause of plaint iff’s injury, i.e.,  the loss of his client .   See 

Driehaus, 134 S. Ct . at  2341 (cit ing Lujan,  504 U.S. at  560–61) . 

There is no allegat ion that  I nteliSpend had a cont ractual obligat ion to 

cont inue its broker-client  relat ionship with plaint iff, whether before, during, or after  

his employment  with defendant .  Therefore, for plaint iff to have Art icle I I I  standing 

to maintain a claim  that  the § 1972(1)  v iolat ion was a but - for cause of his injury, 

the complaint  would have to set  forth facts plausibly suggest ing:  (1)  that  

I nteliSpend wanted to t ransfer its assets from Merrill Lynch to plaint iff after he 

resigned and thereby reestablish the client -broker relat ionship;  and (2)  that  the 
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§ 1972(1)  ty ing arrangement  was a reason that  I nteliSpend did not  do so. 

The complaint  does not  say that , and the facts as pleaded do not  give r ise to 

a reasonable inference that  that  was the case.  See Clapper , 133 S. Ct . at  1150 

(explaining the Supreme Court ’s “ reluctan[ ce]  to endorse standing theories that  

require guesswork as to how independent  decisionmakers [ have]  exercise[ d]  their 

j udgment” ) .  Though the complaint  alleges defendant  threatened Maritz, it  does not  

allege that  Marit z communicated that  informat ion to I nteliSpend, that  Maritz 

forbade I nteliSpend from act ing, and, even if Mar itz did, that  I nteliSpend had hoped 

to reestablish the broker-client  relat ionship with plaint iff unt il it  learned of the 

threat .  See id. at  1148 (holding “ reli[ ance]  on a highly at tenuated chain of 

possibilit ies .  . . cannot  sat isfy the requirement  that  any injury in fact  must  be fair ly 

t raceable to”  a defendant ’s conduct ) ;  Wallace, 747 F.3d at  1030 (holding “an 

alleged injury cannot  be too speculat ive for Art icle I I I  purposes” ) .  At  most  the 

complaint  expresses plaint iff’s hope that  I nteliSpend would follow him  after he left  

defendant ’s employ.  But , plaint iff’s hope is not  sufficient  to establish a § 1972(1)  

violat ion.  See Driehaus, 134 S. Ct . at  2341 ( “An injury sufficient  to sat isfy Art icle 

I I I  must  be concrete and part icular ized . . . not  conjectural or hypothet ical.”  

(quotat ion marks and citat ion om it ted) ) . Finally, it  is conceded that  any tying 

arrangement  ended by March 2012.  The fact  that  I nteliSpend did not  thereafter 

reestablish its relat ionship with plaint iff runs counter to the content ion that  the 

ty ing arrangement  prevented it  from doing so.    

For the above reasons, the court  concludes that  the allegat ions of the 

complaint  are insufficient  to establish that  the alleged § 1972(1)  violat ion was a 

but - for cause of plaint iff’s injur ies, and plaint iff lacks Art icle I I I  standing to pursue 
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that  claim .  Because plaint iff has not  met  the Art icle I I I  standing threshold, it  is 

unnecessary to address the zone of interests inquiry described in Lexm ark .  Count  

I , the sole remaining claim , will be dism issed. 

 Accordingly, 

 I T I S HEREBY ORDERED that  the defendant ’s mot ion to dism iss Count  I  of 

the complaint  is granted . 

 I T I S FURTHER ORDERED  that  all other mot ions are denied as m oot . 

 An order of dism issal will be filed separately. 

 

 
       ___________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 

Dated this 19th day of February, 2016.  


