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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DANIEL MAXSON,
Plaintiff,
V. No. 4:14CV01360 AGF

CALDER BROTHERS
CORPORATION,

N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

Plaintiff in this products liability action is a mechanic avlvas injured while
“troubleshooting” an asphalt paver thatas designed, manufaced, and sold by
Defendant Calder Brothers Corp. The mats now before # Court on Defendant’s
motion to have the jury viewhe asphalt paver inwe¢d in Plaintiff'sinjury. (Doc. No.
37.) For the reasons set forth belds motion shall be granted.

BACKGROUND

The complaint alleges thah December 16, 2009, Maxson’s right foot fell into an
opening between two metal foot rests on thigiect paver machine and was caught in the
machine’s moving hydraulic ger. As a result, Plainti§uffered serious and permanent
injuries to his right foot and toes. Plaih asserts that the paver was defective and
unreasonably dangerous at the time of itgioal design, manufacture, and sale by
Defendants. He seeks damages under theofiesrict liability and negligence. The

record shows that the accidercurred while Plaintiff was foubleshooting” the paver to
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determine why the hydraulic auger was notrapeg. While Plaintiff was manipulating
the wiring, a loose or brokemire made a connection and theger kicked on. Plaintiff’s
foot was then caught and sucked into aguau (Pl’'s Compl.,, Do. No. 28 at 2.)

Defendants filed an affirmativdefense of comparative faullrial is set for December 14,
2015.

Defendant filed its presemotion on October 7, 2018eeking to have the asphalt
paver involved in Plaintiff's ijury moved to the courthouser a location nearby, so that
the jury may view the paver at trial for demwative purposes. (Doc. No. 37.) Defendant
asserts that jurors are not likely to be figan with what a paver loks like, and that the
jurors will better appreciate and understand thdesce in this casd they are able to
view the paver firsthand. Plaintiff oppodesfendant’s request, asseg that photographs
of the paver should be sufficient. Plaintiffttuer argues that the paver is no longer in the
same condition as it was at the time of Rifia injury. Thus, Plaintiff argues that
allowing the jury to view the paver would be prejudicial.

DISCUSSION

Plaintiff has alleged that the paver waefective and unreasonably dangerous. In
light of the claims and defensasserted, it is clear that tHemensions and structure of the
paver are relevant to the case. Fed. R. Ed, 402. Photographs of the paver may or
may not be sufficient t@onvey the relevant informatido the jury, whilea viewing of
paver itself will undoubtedly do solrherefore, the paver itseleed only be ectuded from
evidence “if its probative value is substantiadlytweighed by a danger of one or more of
the following: unfair prejudiceconfusing the issues, mistéag the jury, undue delay,
wasting time, or needlessly presenting clative evidence.” Fé R. Evid. 403.
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Plaintiff's sole argument relating to prejudids that, since théme of the injury,
the paver “has been sitting unused in a fiekhosed to the elementsisting and rotting.”
(Doc. No. 38 at 1.) Thereforaccording to Plaintiff, thaltered condition of the paver
stands to unfairly prejudice the jury. Plaihsuggests that instead, photographs of the
machine could be shown to they. Defendant rgponds that the vigili condition of the
paver is not relevant, and that the dimensiand layout of the machine, which have not
been altered, hold considerable probative véduehe jury. Defendandélso suggests the
photographs of the unit are fairly recentlaalso show it in austed condition.

“Rule 403 ‘does not offer prettion against evidee that is merely prejudicial in
the sense of being detrimental to a party’s calee rule protects against evidence that is
unfairly prejudicial, that is, if it tends teuggest decision on amproper basis.” United
States v. Myers503 F.3d 676, 681 (B Cir. 2007) (quotingVade v. Hayne%63 F.2d
778, 783 (8th Cir. 1981ff'd sub nom. Smith v. Wadé61 U.S. 30 (1983. “Generally,
the balance of Rule 403 weighing shobkl struck in favor of admission.3mith v. Tenet
Healthsystem SL, Inc436 F.3d 879, 885 (8th Cir. 2006).

Here, the Plaintiff has failed to demonstr#ttat the paver’s rusted condition creates
a prejudice that outweighs the paver’'s ptotea value for the joy. The prejudice
forewarned by Plaintiff can be easily adssed by a simple litation on the jury’s
consideration, and by reference to the photolgga The parties will be allowed to describe
any differences in the paver'sggarance to the extent they amaterial, and the jury will

be allowed to view the paver light of such a description.

! Plaintiff further asserted that it would neesilly waste a half day of the jury’s time to
transport them to the paver. In its replywlever, Defendant made plain that it intended to
transport the paver to or near the courthouse.
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CONCLUSION

Accordingly,

IT IS HEREBY ORDERED that Defendant's Mot for Jury to View
Demonstrative Exhibit of the Subject PaveGRANTED. (Doc. No. 37.)

IT IS FURTHER ORDERED that thewithin ten (10) days of this Order,
Defendant shall submit a document identifying #ize and dimensions of the paver and
any trailer on which it may be mounted, 8wt the Court may determine a practical
location for the jury toview it during trial.

Cowsiney G Foreeds
AUDREY G. FLEISSIG ™
UNITED STATES DISTRICT JUDGE

Dated this 21st day @ctober, 2015.



