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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PEGGY SUE BUSBY,
Plaintiff,
No. 4:14CV1365 CDP

V.

TIMOTHY A. LOHMAR, et al.,

Defendand.

MEMORANDUM AND ORDER

Plaintiff Peggy Busby brought this suit under 42 U.S.C. § 1983 stfite
prosecutors dismissed sexual assault charges they had previousgjiittagainst
her. Busby claims thathe detectives on the cas#efendants Chris Golet and
Nicole Maynard, violated her constitutional rights by recklessly or intentionally
failing to conduct a proper investigatidsy maliciously causing the
commencement and/or continuation of a basqdexsecution, and by failing to
intervene to prevent unconstitutional conduct perpetuated by other defehdants.

| conclude that defendan@olet and Maynard are entitled to qualified
immunity on these § 1983 claingx| will grant their motion for summary

judgment. | decline to exercissupplementgurisdiction over Busby’s remaining

! Busbyoriginally namedSt. Charles County, St. Charles County Prosecuting Attorney Timothy
A. Lohmar, and Assistanfrosecuting #orney Rebecca Shaffer as defendants in the dase.
November 2015, Busby dismissed her claims against these defendants withouterejudic
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statelaw clains of false arresand indemnification. The action will therefore be
dismissed.
Summary Judgment Standard

When considering a motion for summary judgment, | must view the facts
and inferences from the facts in the light most favorable to the nonmoving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).
As the moving parties, defendamust establish that there is no genuine issue of
material fact and thdhey areentitled to judgment as a matter of law. Fed. R. Civ.
P. 56(c);Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986%¢e otex Corp.
v. Catrett, 477 U.S. 317322 (1986). Once the moving parties have met this
burden, the nonmoving party may not rest on the allegatidmsr pleadings, but
by affidavit or other evidence must set forth specific facts showing that a genuine
issue of material fact exists. F&l.Civ. P. 56(e).

Evidence Before the Court on the Motion?

During the relevant periodefendants Golet and Maynanetredetectives
with the St. Peters, Missouri, Police Department. On August 17, 2012, Golet and
Maynard were contacted by an officer of the St. Charles City Police Department
with information that a woman wanted to make a report about alleged sexual abuse

that occurred at her home in St. Peters. Golet and Maynard thereafter met with the

2 Busby admits all of the facts asserted in defendants’ Statesheimicontroverted FactsSee
ECF #33.Theyare included in this summary of undisputed facts.

-2-



woman who reported that she had recently hired Busby to care for her severely
disabled twentysevenyearold daughter, S.P. S.P. needed twdoty-hour care,
and Busby hathus farworked eleven shifts with S.P. Busby was alone with S.P.
during five of those shifts. The mother reported that she had recently noticed S.P.
to become combative with Busby, which was uncharactebshaviorfor S.P.

The mother became suspicious because of this and reviewed video footage of
instances when Busby was caring for S.P. afofiee mother reported to Golet

and Maynard that she observed three instances of conduct on the video tluattage
she suspected were sexual in nature, and she provided details to Golet and
Maynard of what she observed on the vilebhe dates on which these instances
arealleged to have occurred are August 13, August 14, and August 16, 2012.
Golet asked the mother if she was willing to submit a written statement, and she
agreed to do so.

After speaking with the mother, Golet and Maynard went to the home and
viewed video footage depicting the incidents as referenced by the mother. The
mother also provided Golet with a copy of Busby’s employment application.
While Golet and Maynard were thie residence, another of S.P.’s caregivers,

Karen Arnold, was present and told Golet that she had been a caregiver for S.P. for

% The mother had a video suitlence system inside her home.

* The allegations involved an instance where Busby placed her hand inside this de&per
(which Busby says was to determine whether it was wet) and two incidents mgvdiaper
changes, one of which took 45 minutes.
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three years. Arnold told Golet that she had also watched the video footage and
thought Busby’s behavior was suspicious and believed that Busby had assaulted
S.P. Arnold provided a written statement to Golet.

On August 20, Golet and Maynard met Busby prior to her staftdaywith
S.P. Bushy accompanied Golet and Maynard to the police station for questioning.
Upon being dvised of her constitutional rights undéiranda,” Busby responded
to Golet's questions regarding the three instances in question and denied having
had any type of sexual contact with S.P. Busby and Golet viewed the video
footagetogethey and Busby provided nesexual reasons for her conduct in each
instance. Busby also provided a written statement to Golet. Golet then returned
Busby to her vehicle.

Thereafter, Golet interviewed anotled S.P.’s caregivers, Elly Strait, who
provided awritten statement regarding what she thought were suspicious
statements made by Busby regarding the method by which she clsPksd
diaper. Golet also contacted two of Busby’s prior employers, whostezgpno
previous incidents involving Bushy.

Golet recontacted S.P.’s mother and advised her of Busby’s explanations
for the alleged incidentsS.P.’s mothedisputed these explanationShealsotold
Golet that she had viewed additional video foetalgjowing Busby not to engage

In suspicious behavior when she (the mother) was known to be in theamalise



that additional video footage showed other caregivers not to engage in the same
type of conduct when in similar circumstanaes, changing and cleaning S.P.
after bowel movementsS.P.’s mother gave the additional video footage to Golet
and provided another written statement. S.P.’s mother also gave Golet copies of
daily logs completed by S.P.’s caregivers as well as photographsng where
thevideo security cameragere placedn the homeand the labeled washcloth
drawer in S.P.’s room

Golet thereafter prepared and finalizegb#ice report in which he described
the conversations he had with Busby, S.P.’s mother, Arnold, and Strait and also
described personal observations he made while viewing the video fobt&ite.
his Report, Golet also included the written statements made by Busby, S.P.’s
mother, Arnold, and Strait; the advice of rights form initialed and signed by Busby;
daily caregiver logs; and photographs depicting the placement of the security
camera®nd the labeled washcloth drawdrhereport also included a
supplemental narrative report made by Maynard describing the initial conversation
with S.P’s mother on Augst 17, as well as Maynard’s personal observations made
while viewing the video footage.

On or about September 19, 2012, Golet submittedeihert to the St.
Charles County Prosecuting Attorney’s Office as part of a warrant application.

The video foohge was also provided to the Prosecuting Attorney’s Office. On or

®> Miranda v. Arizona, 384 U.S. 436 (1966). .



about February 15, 2013, a grand jury returned an indictment charging Busby with
three counts of deviate sexual assault andatirenatecount of forcible sodomy.
Busby was arrested on May 2, 2013, by an officer of the St. Peters Police
Department. Golet was not the arresting officer but was presentBusbywas
placed under arrest. On October 2, 2013, the State entered a memorandum of
Nolle Prosequon all charges.
Discussion

42 U.S.C. § 1983 creates a remedy to redress a deprivation of a federally
protected right by a person acting under color of state Janes v. United Sates,
16 F.3d 979, 981 (8th Cir. 1994Qualifiedimmunity protects a governmeén
official from liability in a § 1983 action unless the official's conduct violated a
clearly established constitutional or statutory right of which eoredse person
would have knownMorrisv. Zefferi, 601 F.3d 805, 809 (8th Cir. 2010n
determining whether a government official is entitledualifiedimmunity, | must
ask (1) whether the facts alleged establish a violation of a constitutional or
statutory rightand (2) whether that right was clearly established at the time of the
alleged violation, such that a reasonable official would have known that his actions
were unlawful. Pearson v. Callahan, 555 U.S. 223, 2322009). “A right is clearly
established when the contours of the right are sufficiently clear that a reasonable
official would understand that what he is doing violates that rightrislow v.

Smith, 696 F.3d 716, 738 (8th C2012) (nternalquotationmarksand citation
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omitted).

Here, Busby claims that Golet and Maynard violatecHoerrteenth
Amendmentight to substantive due process when they recklessly or intentionally
failed to conduct a proper investigatjorhich would have revealed information to
exonerate her. Busby also claims that she was subjected to malicious prosecution
in violation of herFourth, Sixth, and Fourteenth Amendment rights. Finally,

Busby claims that Golet and Maynard were aware that she was being subjected to
unconstitutional conduct but failed to intervene to prevent such conduct,
demonstrating deliberate indifference to benstitutional rights.For the

following reasons, Golet and Maynard are entitled to qualified immunity on
Busby’s constitutional claims.

A. Reckless or Intentional Failure to Investigate

“A faulty investigation by a state police officer which leadd® t
deprivation of a suspect’s liberty only violates the Fourteenth Amendment’s due
process clause where the suspect shows the officers ‘intentionally or recklessly
failed to investigate, thereby shocking the consciendddivkins v. Gage Cnty.,
Neb., 759 F.3d951, 956 (8th Cir. 2014) (quotimmrine v. Brooks, 522 F.3d 823,
834 (8th Cir. 2008)). Allegations of negligent or grossly negligent conduct do not
meet this standardd. (citing Anrine, 522 F.3d at 833Akins v. Epperly, 588 F.3d
1178, 1184 (8tiCir. 2009)).

The undisputed evidence before the Court shows that Golet and Maynard
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received a report of suspected sexual abuse whereupon they interviewed the
reporting party-thevictim's mother—andobtained a written statement from her.
They then viewed video footage of the conduct that gaeeothe suspicions of
abuseand interviewed an additional caregiver wiaml trained and worked with
Busby. This caregiver in turreportedo Golet and Maynard that Busby’s
behavior as depictad the vid® footage appeared suspicious. This caregiver
likewise provided a written statement to the detectives. As part of this
investigation, Golet reviewed the video footage on multiple occasions and
interviewed Busby, which included her viewing the video fgetaith Golet and
explaining the conduct depicted. Busby likewise provided a written statement to
Golet. Golet continued itmeinvestigation of the matter by interviewing an
additional caregiver who worked with Busby, from whom he obtained a written
stdement contacting Busby’s previous employeecenducting an additional
interview withthevictim’s motherregarding Busby’s explanatignsbtainingand
reviewingadditional video footagef Busby’s care of the victim as well as care
given by other provids; obtaining photographs depicting the placement of
security cameras in the victim’s home; obtaining a photograph of the washcloth
drawer in the victim’s bedroonandobtaining copies of daily logs completed by
the victim’s caregivers Golet completed the investigation and filedreisort one
month after first receiving the report of suspected abuse.

Thisundisputed record shows an extensnxestigation during whiclksolet
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and Maynard obtained and reviewed video and documentary evidence, as well as
statements from individuals relevant to the investigation. Busby was able to
present her side of the story, albeit tempered by incriminating statements made by
others regating herconduct. Cf. Anrine, 522 F.3dat 833 (officers entitled to
gualified immunity on claim of unlawful arrest given inculpatory physical
evidence and incriminating statements, despite exculpatory statement given by
independent withessBusbyadmitsthere were no other withesses who could have
provided any direct information regarding the alleged contact she had with S.P.
during the incidents in question. (Busby Depo. a686) AlthoughBusby
contends that an investigation into the background®fssmothewould have
shownthe mother to have previously accused other agencies and individuals of
misconduct toward S.P., nothingthe record shows that Busby would have been
exonerated if either Golet or Maynard had knowledge of any of these meviou
complaints.Indeed, none of the previous complaints involved alleged sexual
misconduct. Id. at 3334, 3641.) The failure to investigate unrelated matters
does not shock the conscience. In any event, “the due process clause does not
require a perfeéanvestigation.” Hawkins, 759 F.3d a®58

Busby contends that the videos show her to simply be doing her job instead
of abusing S.P. and that Golet’s and Maynard’s characterizatibie cdnduct
depicted in the video footage was inaccurate, thezglmcing their

constitutionally deficient investigation. The videos, the police repatten by
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Golet, including the supplemental narrative by Maynard, and Bustatsments
about what she was doing are all part of the summary judgment rédoed/ide®
arenot inconsistent with the police report and the officers’ statements, although
theycould also be interpreted to be consistent with Busby’s explanations. The
police report explains that some of the actions reported are out of the viesv of th
cameras, and the report degjuivocating language such as “appearsi‘|

believed that she may have beg@acing fingers inside of [S.P’s] vagifia(Detft.

Exh. A at p. 4).Maynard’s narrative says: “However, the video was unclear and |
could not deermine for sure” whether Busby was placing her fingers in S.P.’s
vagina. (Id. at p. 8). Even viewing the video and the other evidence in the light
most favorable to Bushy, there isthing indicatingthateither Golet or Maynard
purposely ignored evider suggesting that Busby was innocanpurposely

sought to implicate Busby in the face of evidence to the cont&eg/iHawkins,

759 F.3dat958; Anrine, 522 F.3d at 835In addition to the video evidence that
they themselves viewed, Golet and Maynalthinedstatementsand opinions

from S.P.’s motheandfrom a trainegdlongtermcaregiver that theonduct

depicted in thevideos wassuspicious and assaultive in natuEaven if Golet and
Maynard were mistaken in thdelief that the videmshowed coductconsistent

with sexual abuse, qualified immunity protects officers from mistaken judgment.
Brockinton v. City of Sherwood, Ark., 503 F.3d 667, 672 (8th Cir. 2007}t is not

the function of the police to establish guiHawkins, 759 F.3d at 957. Instead,
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“the responsibility of sorting out conflicting testimony and assessing the credibility
of putative victims and witnesses lies with the courtsl.”at 95758 (internal
guotation marks and citation omitted).

Golet’s and Maynard’s investigation of Busby’s conduct in relation to the
alleged sexual abuse of S.P. was thorough and prompt and focused on sources most
capable of providing information relevant to the investigation, including
exculpatory informatiomprovided byBusby lerself. The course of this
investigation was neitheeckless nor shocked the conscieand, as such, did not
violate Busby’s Fourteenth Amendment right to due process. Because the
undisputed facts fail to show a violation of a clearly establisheditdgistal
right, Golet and Maynard are entitled to qualified immunity on Busby’s claim of
reckless or intentional failure to investigate.

B. Malicious Prosecution

In 2001, the Eighth Circuibbserved that malicious prosecution, alone, is not
a constitutional injury.See Kurtz v. City of Shrewsbury, 245 F.3d 753, 758 (8th
Cir. 2001) (“Moreover, this court has uniformly held that malicious prosecution by
itself is not punishable und&r1983because it does not allege a constitutional
injury.”); Technical Ordnance, Inc. v. United Sates, 244 F.3d 641, 650 (8th Cir.
2001)(“The general rule is that an action for malicious prosecution does not state a
claim of constitutional injury.”).More recetly, the court expressed uncertainty as

to whether “malicious prosecution is a constitutional violation &t ldlyrington
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v. City of Council Bluffs, lowa, 678 F.3d 676, 679 (8th C2012) and “specifically
declined to decide whether a Fourth Amendment right against malicious
prosecution exists.’Bates v. Hadden, 576 Fed. Appx. 636, 639 (8th Cir. 2014)
(citing Harrington, 678 F.3d at 680) (emphasisBates). Indeed, inBates, the
court heldthat a police officer would be entitled to qualified immuratya claim
of malicious prosecutiobecausé| n]o ‘reasonable officials acting in [the
officer’s] position would . . . have understood they were violating’ [plaintiff's]
constitutional right against malicious prosecution because no such constitutional
right had been clearly establishedd. (quotingHarrington, 678 F.3d at 680

The same holds true her@/hile Busby argues that her claim of ncadus
prosecution “may be taken to argue a Fourth Amendment or procedural due
process violatioyi® the state of the law surrounding the cognizability of such a
claimunder § 198at the time Golet and Maynard are alleged to have violated
Busby’s constitutional rights was nevertheless so uncertain that it canraoti be s
that either Golet or Maynard would understand that their actiotetedany
constitutionakight to be free from malicious prosecution.

Golet and Maynard are therefore entitled to qualified immunity on Busby’s §

1983 claim of malicious prosecution

® PItf.’s Resp. in Oppos., ECF #31 at p. 8.
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C. Failure to Intervene

While a law enforcement officer who knows another officer is using
excessive force has a duty to intervene, the Eighth Circuit has not recognized a
“duty to intervene to prevent other constitutional violationsiversv. Schenck,

700 F.3d 340, 360 (8th Cz012)(citing Putman v. Gerloff, 639 F.2d 415, 423

(8th Cir. 1981)).Busby does not claim that she was subjected to excessive use of
force or that any defendant failed to intervene to prevent such fordeadns

Busby contends only that defendants failed to intervene to prevent unconstitutional
conduct perpetuated by other defendaBiscause there is no clearly established

law regarding a law enforcement officer’s duty to intervene outside of the
excessivdorce context, Golet and Maynard are entitled to qualified immunity on
Busby’s § 1983 claim that they failed to intervene to prevent other alleged
unconstitutional conductld.; see also Hessv. Ables, 714 F.3d 1048, 1052 (8th

Cir. 2013).

D. State Law Ghims

In Counts IV and V of her complaint, Busby brings state law claims of false
arrest and indemnificatioh Because | will dismiss all claims over which this
Court has original jurisdiction, | declirie exercise sygemental jurisdiction over

these state law claim28 U.S.C. § 1367(c)(3)See also Anderson v. Franklin

" Busby’s claim of indemnification appears to be brought against only St. Charles Césnty
notedsupra, Busby previously dismissed her claims against this defendant.

-13 -



Cnty., Mo., 192 F.3d 1125, 1131 (8th Cir. 19989jnerican Civil Liberties Union v.
City of Florissant, 186 F.3d 1095, 10989 (8th Cir. 1999) (when state and federal
claims are joined and all federal claims are dismissed on amfoti summary
judgment, state claims are ordinarily dismissed without prejudidénan v.
Heartland Hosp. E., 34 F.3d 605, 6134 (8th Cir. 1994) (same).

Accordingly,

IT ISHEREBY ORDERED that defendants Chris Golet and Nicole
Maynard’s Joint Motiorfor Summary Judgment [ECF #24]GRANTED to the
extent they seek qualified immunity on the claims raised in Counts |, I, and Il of
plaintiff's complaint.

IT ISFURTHER ORDERED that the claims raised against defendants
Golet and Maynard in Counts I, Il, and Il of plaintiff's complaint are dismissed
with prejudice.

IT ISFURTHER ORDERED that the remaining state law claims raised
against defendants Golet and Maynard are dismissed without prejudice pursuant to
28 U.S.C. § 1367(c)(3).

Judgment is entered accordingly.

(atlni, & /my/«
CATHERINE D. PERRY (;7

UNITED STATESDISTRICT JUDGE
Dated thisl2thday of January, 2016.
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