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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JASON ISTRE, )
)
Plaintiff, )
)

V. ) No. 4:14 CV 1380 DDN

)

MIRAMED REVENUE GROUP, LLC., )
VIRTUAL RECOVERY, LLC, and )
TONY MIRA, )
)

Defendants. )

MEMORANDUM AND ORDER
This action is before the court dhe motion of defendants Miramed Revenue
Group, LLC (“MRG”), Virtual Recovery, LLC, and Tony NMa to dismiss plaintiff's
claims under Federal Rule of Civil Pemture 12(b)(6). (Doc. 8.) The parties have

consented to the exercise of plenarythauty by the undersigned United States

Magistrate Judge pursuant to 28 U.S8636(c). The court heard oral argument on
September 25, 2014.

|. BACKGROUND

On July 3, 2014, plaintiff Jason Istrenemenced this action itme Circuit Court of

Jefferson County, Missouri. Defdants removed this action tfws court pursuant to 28
U.S.C. § 1441 for federal gsigon jurisdiction. The Fair Debt Collection Practices Act
(“FDCPA"), 15 U.S.C. § 1692, et seq., upon whigaintiff's claimsare based, provides
this court subject matter jurisdiction withorggard to the amount in controversy. 15
U.S.C. § 1692k(d).

According to plaintiff's factual allegains, the following occurred. Plaintiff, a

“consumer” for purposes of the FDCPA, m=s in Missouri and has debts for medical
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services he received. (Doc. 7 at 11 4-5.) In tdude 2014 plaintiff retaed an attorney to
represent him regarding his debts, includthgse which defendants are attempting to
collect from him. (Id. at { 1% Shortly after retaining legal counsel plaintiff phoned
defendant MRG to ask about the debt anthtorm MRG that he had retained counsel
regarding the debts MRG was trying to colledt. at  17.) At the beginning of this
phone call plaintiff told MRGhe had retained counsel for this debt. (Id. 11 19-20.) MRG
did not end the call at this pdj but rather asked plaintifiwhy are you having a lawyer
involved in this?” (Id. at  23plaintiff repeated that he htecounsel with respect to this
debt, to which MRG responded “So how go@ going to go about tH5 (Id. at 1 24-25.)
MRG also asked plaintiff to set up a paymplan and again askedhy he had retained
counsel. (Id. at  228.) Only after plainff stated again that he had retained counsel
regarding his debt did MRG request the lawy contact information, which plaintiff
provided immediately. _(Id. at 11 29-31.)

Upon these alleged facts, plaintiff @és defendants attempted to collect a debt
from him after being informed of his repretsion by counsel, in wiation of 15 U.S.C.
8 1692c, and that defendants engaged in “harassing, abusive, and unconscionable
conduct” in violation of 88 1692d-f. (Id. at § 36.)

Plaintiff seeks release from the alleg#ebt, compensatory damages, costs, and
reasonable attorney’s fees, purduansection 1692k. (Id. at 6)

II. MOTION TO DISMISS
Defendants move to dismiss, arguing thiaintiff fails to state a claim under the
FDCPA. F. R. Civ. P. 12(b)(6). Plaifitargues that case law supports his interpretation

of the FDCPA's restrictions on debt cmitors’ communications with consumers.
Defendants also argue that plaintiff's plesg# are mere legal conclusions rather than
factual allegations. Plaintiff counters thaeg@tlings merely need wive defendants fair
notice of his claims and the grounds upon whedy rest, a standard he has met. (Docs.
8-10, 12.)



[1l. MOTION TO DISMISS STANDARD
A motion to dismiss under F. R. Civ. P2(b)(6) challenges the legal sufficiency
of the complaint._See Carton Gen. Motor Acceptanc€orp., 611 F.3d 451, 454 (8th
Cir. 2010). To survive a Rule 12(b)(6) motitm dismiss, the conigint must include

“enough facts to statedaim to relief that is plausible ats face.” Bell Alantic Corp. v.
Twombly, 550 US. 544, 570 (2007). To meet tp&ausibility standed, the complaint

must contain “more than labels and condusi” Id. at 555. The pleading must contain

“factual content that allows the court to dréve reasonable inference that the defendant
is liable for the misconduct alleged.” Ashtftre. Igbal, 556 U.S. 662, 678 (2009).

V. DISCUSSION
Plaintiff seeks relief for alleged violahe of four sections of the FDCPA, 15
U.S.C. 88 1692c, 1692d692e, and 1692f.

Claim under § 1692c

Defendant argues that plaintiff fails &lege facts that support a violation of

15 U.S.C. § 1692c. Plaintiff argues thatyacommunication by defendants after they

learned of his hiring counseiolates 8 1692c(a)(2), which provides in relevant part:

(a) Communication with the consumer generally

Without the prior consent of the camser given directly to the debt
collector or the express permissionaotourt of competent jurisdiction, a
debt collector may not communicatethva consumer in connection with
the collection of any debt--

(2) if the debt collector knows ¢hconsumer is represented by an
attorney with respect tsuch debt and has knteglge of, or can readily
ascertain, such atteey’s name and address, unless the attorney fails to
respond within a reasonable periofitime to a communication from the
debt collector or unless the attornegnsents to direct communication with
the consumer.

15 U.S.C. § 1692c.



Defendants argue that, by initiating the dallMRG, plaintiff consented to the
ensuing discussion about his debt, citingge timtroductory phrase of § 1692c(a):
“Without the prior consent of the consumer givéirectly to the debtollector . . . .”

15 U.S.C. § 1692c(a).

The court agrees with pldiff that the mere fact hmitiated the phone call is not
conclusive that he thereby ceméed to the debt collector sagito plaintiff what plaintiff
alleges. Without that consent by plaintiff,cennotified that he has legal representation,
defendants may only ask for tlad¢torney’s contact informain before ending the call.
See Robin v. Miller & Steeno, P.C., No13:CV 2456 SNLJ, 201¥VL 3734318 at *2
(E.D. Mo. July29, 2014).

“The purpose of the FDCPA is ‘to elinate abusive debt celttion practices by

debt collectors, 8 1692k(a),” and debt collectanes liable for failurdo comply with ‘any
provision of the Act.””_Richmond v. Higgs, 435 F.3d 825, 828 (8th Cir. 2006). The
FDCPA provides for strict liabily and is to be construed ékally to protect consumers.
Hinten v. Midland Funding,LC, No. 2:13 CV 54 DDN2013 WL 573903t *5 (E.D.
Mo. Oct. 22, 2013). In order to sustain amiagainst a debt collector under the FDCPA,

a plaintiff must prove:

1) plaintiff has been the object afollection activity arising from a
consumer debt; 2) the defendant attengpto collect the debt qualifies as a
debt collector under the Act; and ®)e defendant has engaged in a
prohibited act or has failed to gf@m a requirement imposed by the
FDCPA.
O’'Conner v. Credit Prot. Ass’n LP, No.14: CV 2187 SNLJ, 2B WL 5340927 at *6
(E.D. Mo. Sept. 23, 2013); see also CampbelCredit Prot. Ass'n, L.P., No. 4:12 CV
289 AFG at *4 (E.DMo. Mar. 27, 2013).

This district court in_Rol considered that plaintiff initiated the call, but stated

that after inquiring about a bankruptcy casenber, the defendanta@hd have ended the
call immmediately. 2014 WL 3734318 at *2. §Iplain language of the statute confirms
this interpretation:



. . . a debt collector may not commesie with a consumer in connection
with the collection of any debt--

(2) if the debt collector knows the camser is represented by an attorney
with respect to such debt and ha®wkiedge of, or can readily ascertain,
such attorney’s name and address . . ..

15 U.S.C. § 1692c(a)(2).
The facts alleged by plaintiff state a claionrelief under § 1692that is plausible

on its face.

Claims under 88 1692d and f
Defendants argue that plaintiff's alas under 88 1692d antb92f are generic

repetitions of plaintiff's 8 1692claim. Plaintiff argues #h defendants’ conduct, after

being notified of his legal presentation, constituted harassi) oppression, or abuse,

under § 1692d; and was unfair or unconsciomabider § 1692f. Sections 1692d and f
provide, in pertinent part:

A debt collector may nagngage in any conductematural consequence of
which is to harass, oppress, or abusy person in emection with the
collection of a debit.

15 U.S.C. § 1692d.

A debt collector may naise unfair or unconscionable means to collect or

attempt to collect any debt.
15 U.S.C. § 1692f.

The FDCPA was enacted "to ensure thatrievedividual, whether or not he owes
the debt, has a right to be treated in aorable or civil manner.” Pratt v. CMRE Fin.
Servs., No. 4:14 CV 2332EJ, 2011 WL 121221 at *2 (E.D. Mo Mar. 30, 2011)
(quoting_Meadows v. Frankli@ollection Service, Inc., 200WL 479997 at *2 (11th Cir.

2011)). Whether or not a practice is harassatysive, false, misleading, or unfair is

viewed from the eyes of the wghisticated consumer. PetersGen. Serv. Bureau, Inc.,
277 F.3d 1051, 1055 (8th Ci2002); Duffy v. Landberg, BLF.3d 871, 873 (8th Cir.
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2000). Furthermore, such allegations are ndyntpestions for the trier of fact. Pratt,
2011 WL 121221 at *2.

Plaintiff argues that the repeated statetméy defendants regarding his hiring of a
lawyer and the alleged insistence on paylmamthe making of a payment plan were
harassing, oppressive or an abusive methodotiect the debt. Whether or not these
alleged statements are sufficient is an isstidact assessed through the lens of an
unsophisticated consumer by the trier fakct. The court concludes plaintiff has
sufficiently plead facts that meet the Twombtandard regarding a violation of § 1692d.
The motion to dismiss is deniag to the 8§ 1692d claim.

Plaintiff argues that the same repeatedeshents by defendants also constitute an
unfair or unconscionable means to collect a debtiolation of 8§ 1692f. Once again, the
trier of fact would use the uophisticated consumer stamdao evaluate defendants’
alleged words. The court concludes plaintidfs pled facts sufficiério state a claim for
relief under § 1692f that isalisible on its face. The motion to dismiss plaintiff's § 1692f

claim is denied.

Claim under § 1692e

Plaintiff argues that the defendantdleged actions are false or misleading

statements and a violati of § 1692e, which sk in pertinent part:

A debt collector may not use any falseceative, or misleading representation or
means in connection with eéhcollection of any debt. Whout limiting the general
application of the foregoing, ¢hfollowing conduct is a violain of this section: . . . [none
of the listed 16 items of conduct digg to defendants’ alleged actions].

15 U.S.C. § 1692e.

In the context of plaintifé factual allegations, to inke the protection of 8§ 1692e,
plaintiff must allege that defendants daea a "false, deceptive, or misleading
representation” of fact that related tce tplaintiff's debt. While § 1692e does not
expressly prohibit the defendant debt odle from making a false, deceptive, or

misleading statement of fact, it includes 16 epke® of violations othe section, each of
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which requires the expression of a fact by the debt collector. 15 U.S.C. § 1692e(1)-(16).
The alleged statements by dedants, according tolaintiff, were: “why are you having a
lawyer involved in this”, “sdiow are you going to go abouigh a request that plaintiff

set up a payment plan, and a question why pfaimted counsel. It is inescapable that
plaintiff must allege that defendants madalae, deceptive, or misleading representation

of afact, in order to state a claiplausible on its face under 8 1692e in this case. No such
statement of fact by defendant is allegedl plaintiff's claim under 8 1692e must be

dismissed.

V. CONCLUSION
For the reasons stated above,
ITISHEREBY ORDERED that the motion of defend&nto dismiss (Doc. 8)
(@) regarding claims under 153JC. § 1692c, § 1692d, arRl1692f is denied; and
(b)  regarding the claim under 153JC. § 1692e is sustained.

Plaintiff's claim under 15 U.S.C. 8 169% dismissed without prejudice.

/S/ David INoce
UNITED STATESMAGISTRATE JUDGE

Signed on October 7, 2014.



