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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JASON ISTRE, )
Plaintiff, ;
V. )) No. 4:14 CV 1380 DDN
MIRAMED REVENUE GROUP, LLC,, ))
Defendant. ))

MEMORANDUM AND ORDER

This action is before the court on thetrmns of plaintiff Jason Istre and defendant

Miramed Revenue Group, LLC (MRG) for summgudgment. (Docs. 22, 25.) The court
heard oral argument on February 9, 2014.

On July 3, 2014, plaintiff Jason Istrenemenced this action itme Circuit Court of
Jefferson County, Missouri. Defendants remotred action to this court pursuant to 28
U.S.C. § 1441 for federal gsion jurisdiction. The Fair Debt Collection Practices Act
(“FDCPA”), 15 U.S.C. 8§ 1692, et seq., upon whiglaintiff's claims are based, grants
this court subject matter jurisdiction withorggard to the amount in controversy. 15
U.S.C. § 1692k(d). Plaintiff alleges twoaahs for relief against defendant Miramed
Revenue Group (MRG): (1) MRG, a debtlleotor, attempted to collect a debt from
debtor plaintiff, after its agent knew plaintiffas represented by couhse violation of
FDCPA § 1692c(a)(2); and Y2MRG's agent used harassirappressive, abusive, and
unconscionable language in astempt to collect the debin violation of FDCPA 88
1692d and 1692f.

Plaintiff seeks partial summajudgment that MRG isable on his § 1692c¢(2)(a)
claim. MRG cross-moves for summary judgmen both of plaintifs claims. Courts

must grant summary judgment when theaalings and evidence demonstrate that no
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genuine issue of material fact exists and thatmoving party igntitled to judgment as a
matter of law. Fed. R. Ci\R. 56(c);_Celotex Corp. v. Céte, 477 U.S. 317, 322 (1986);
Torgerson v. City of Roches, 643 F.3d 1031, 1052 (8thrC2011) (en banc). A fact is

“material” if it could affectthe ultimate disposition of thease, and a factual dispute is

“genuine” if there is substantiavidence to support a reasbi@jury verdict in favor of
the nonmoving party. Rademacher v. HBErp., 645 F.3d 1005, 1010 (8th Cir. 2011).
The court must view the evidence in théhtignost favorable to the nonmoving party and
accord it the benefit of all reasonable mefeces. Scott v. Harris, 550 U.S. 372, 378
(2007).

UNDISPUTED RECORD

The material facts are without genuinepdite. Defendant MRG is a debt collector

regulated by the FDCPA. Plaiffi is an individual consumer who incurred the debt at
issue for medical services received. MRG gaaintiff a collection letter in December
2013 identifying itself as a debbllector seeking to collectehdebt at issue in this case.
In June 2014, plaintiff hired a lawyer, Scott Brinkman, to repsent him on this and
other debts. Sometime after that, plaintiifelsi Richard Voytas, Esq., his current counsel
of record.

On whether or not defendant violatece tiAct, the undisputed material facts
involve a recorded telephe conversation in whichplaintiff and MRG's agent
participated in June 2014. Plaintiff initigtehe call to MRG from his lawyer’s office,
with counsel presenBoth parties have, without objeati, submitted audio recordings of
this conversation. The court has listened tthlvecordings whichnidicate the following:

[The recording begins with the MRG agent asking for plaistifébt identification
information and plaintiff providingt. Then the MRG agent states:

MRG: Let me just keepou informed that altalls may be recorded
for quality . . . training purposeThis is an attempt to
collect the debt and any inforn@t obtained willbe used for
that purpose. So, how can | help you today, sir?
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MRG:

| have about a -- I'm getg letters from ya’ll and | got about
twenty collectors all coming & me. I'm realistically not
going to be able to paveryone what they want.

OK.
What happens if | just capay? Do ya’'ll garnish my wages?

No, sir. We do not do that. den’t garnish your wages. We
just notate the information amform my client that you're
unable to pay. But if you're willing to take care of the bill, we
can give you a settlement orethill and have it closed out.

We can offer you a discount, which you can afford to pay and
that would close out the cotiiion and remove your name

from some of those notices.

| can’t pay.

All right. You wouldn’t beable to make small payments
either?

No, sir.

All right. So you’re unemployed?

Yes, sir.

You're unemployed?

Yes, sir.

All right. So, how londhave you been ungloyed, sir?
Uhhh, | hired a lawyer to advise me on this debt.

OK. All right, why do you hee a lawyer involved in this
who helps you out? Is it sorkand of debt [unintelligible]
program?

He's advising me on my debt.

So, how you going tgo about this bill, sir?

| don’t know.

All right, sir. The bill is still outstanding. It is still about
4,266 dollars. You wouldn’t b&ble to make small payments
either?

No, sir.

Correct. So, we'll make a note of it, sir.
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OK. You want my lawyer’s information?

OK. Why you have aattorney? Are you filing for
bankruptcysomethingor was this in regardsto . . . ?

Ah, | don't know. | haveventy collectorcoming at me. |
need advice. | have my lawyer to give me advice on all my
debt.

All right. Just give me a minute. [Pause] All right. Can |
haveyour attorney'sname?

Yes, sir. It is Scott Brinkam. B-R- . . . . [unintelligible].
You said his name is?
His name is StioBrinkman, B-R-1-N-K-M-A-N.

| am sorry, sir. Your voice isreaking up. Can you spell that

out once again for me, please?

B-R-I-N-K-M-A-N.

All right. Brinkman, right?

Yes, sir.

All right. And the telephone number would be . . . ?
[States phone number.]

All right, sir. We'll contact your attorney, OK?

All right. Thanks.

Thank you. Bye.

[End of phone call.]

DISCUSSION

Plaintiff argues the MRG at violated 15 U.S.C.1%92c(a)(2) by the words he

spoke after he was made aware that pfhiwas represented by legal counsel. MRG
argues that, because plaintiff's attorney was gesvith plaintiff during this phone

conversation, plaintiff and his attornepnsented to the MRG agent's continuing the
conversation as he did. Therefore, MRG agthat plaintiff's § 1692c(a)(2) claim lacks

the essential element that plaintiff and &ttorney did not consent to the MRG agent's
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continued statements, aftee learned of platiff's hiring a lawyer. Plaintiff counters that
MRG's consent defense is without merit, hessathe court previously concluded consent
was not at issue when it denied defendantt#ion to dismiss. Alternatively, plaintiff
argues that consent is an affirmative deéeand that defendant wad it by failing to
sufficiently allege it indefendant’s answer.

Defendant cross-moves for summary joégt on plaintiff's second claim under
88 1692d and 1692f. Defendant argues that, because it did not violate § 1692c(a)(2), none
of the statements MRG's agent made rmurihe June 2014 phone conversation was
“harassing, oppressive, or abusive” or amfair or unconscionable means to collect or
attempt to collect a debt,” asquired by 88 1692d and 1692f.

15 U.S.C. 8§ 1692c(a)(2)

The FDCPA is generally concerned withe activities of debt collectors. 15
U.S.C. 8§ 1692; Mclvor v. Credit Control §8., Inc., 773 F.3d 909, 913 (8th Cir. 2014).
The FDCPA is a strict liability statute anccansumer need not shantent, only that a
violation occurred. Campbell v. Credit Préss’'n., L.P., No. 4:1ZV 00289 AFG, 2013
WL 1282348, at *4 (E.D. Mo. 2013). By usiag unsophisticatecbasumer standard, the
FDCPA protects all consumers. Peters v. Gggrv. Bureau, Inc277 F.3d 1051, 1055
(8th Cir. 2002).

To establish a violation dhe FDCPA a plaintiff musallege and prove: (1) the

plaintiff is a consumer; (2) the defendantaigiebt collector; an@) the defendant has
violated a provision of the FDCPA. Catell, 2013 WL 1282348, at *4; Pace V.
Portfolio Recovery Assocs., LLC, 872 F. Supp. 2d 861, 864 (W.D. Mo. 2012). Only
element (3) is at issue here.

For element (3) plaintiff alleges defemdaviolated FDCPA § 1692c(a)(2), which

provides:

(a) Communication with the consumer generally.

Without the prior consent of th@mrsumer given directly to the debt
collector or the express permission of a court of competent jurisdiction,
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a debt collector may not communicat#h a consumer in connection
with the collection of any debt--

* % *

(2) if the debt collector knows ¢hconsumer is represented by an
attorney with respect tsuch debt and has knowledge of, or can readily
ascertain such attoey’s name and address, unless the attorney fails to
respond within a reasonable period of time to a communication from the
debt collector or unless the attornegnsents to direct communication
with the consumer; . ..

15 U.S.C. 8§ 1692c(a).

In the factual circumstances of thisse, the court need not decide whether
plaintiff or defendant has the burden oégiling and proving whether or not plaintiff
and/or his counsel consented to what MRGEn&gs alleged to have done to violate the
Act.* This is because the undisputed materats establish that no consent by plaintiff
or his counsel occurred. The clear languafe&s 1692c(a) indicates that the required
consent must occur before the alleged viotaoccurred (“prior consent") and be express
-- not merely implied ("given directly to the debt collector"). Nothing in the record
indicates that the MRG agent knew or learned ptaintiff's counsel was listening to the
phone conversation before being advised lanpff that plaintiff was represented by
legal counsel on the debt.

The court disagrees with plaintiff's argemt that the court'grior ruling took the
issue of consent out of thease. Rather, on defendantstliea motion to dismiss for
failure to state a cle, the court ruled,

The court agrees with plaintiff thatehmere fact [plaintiff] initiated the
phone call is not conclusive that hethby consented to the debt collector
saying to plaintiff what plaintiff aliges. Without thatansent by plaintiff,
once notified that he has legal remestion, [defendant] may only ask for
the attorney's contamformation before ending the call.

' There is authority that plaintiff bears theirden on this issue. See Montgomery V.
Shermeta, Adams & Von AllmeR.C., 885 F. Supp. 2d 84854-55 (W.D. Mich. 2012);
Wright v. Ocwen Loan ServiLC, No. 12-14762, 2013 WbE532687, at *6 (E.D. Mich.
Oct. 7, 2013).




(Doc. 20 at 4.) That ruling did not take corseut of the case, but merely indicated that
plaintiff's allegations did not establish cens which, defendardrgued and still argues,
bars plaintiff's § 1692c(a) claim.

Defendant's cross-motion for summarggment defendant must be denied. The
court concludes by the requirements that amseat by plaintiff ohis counsel to what
MRG's agent said must be expressed to defdératats agent beforthe agent otherwise
violated the Act. No such exression of consent occurred.

Plaintiff's motion for partial summarjudgment of liability on plaintiff's §
1692c(a) claim is sustained. Defendantross-motion for summary judgment on

plaintiff's 8§ 1692c(a) claim is denied.

15 U.S.C. 88 1692d and 1692f
The court has found that defendant vieth§ 1692c(a)(2). Plaintiff also alleges
defendant MRG is liable under 8892d and 1692f which provide:

A debt collector may nangage in any conductematural consequence of
which is to harass, oppress, or abwsy person in emection with the
collection of a debit.

15 U.S.C. § 1692d.

A debt collector may nase unfair or unconscionable means to collect or
attempt to collect any debt.

15 U.S.C. § 1692f.

As stated in this court’s earlier ruling dime motion to dismiss, whether or not a
practice is harassing, abusivelsé&g misleading, or unfair isiewed from the eyes of the
unsophisticated consumer. Peters, 277 F.3t086. Furthermore, such allegations are
highly fact intensive and are normally questidos the trier of fact at trial. Pratt v.
CMRE Fin. Servs., Inc., No4:10 CV 2332 CEJ, 2011 W1212221, at *2 (E.D. Mo.
Mar. 30, 2011) ; see also Jeter v. Creditddw, Inc., 760 F.2d 1168, 1179 (11th Cir.
1985).




There is a genuine issue of fact ashtmv an unsophisticati consumer would
view the language of defendant’s agent agarring plaintiff retained an attorney on the
debt. Therefore, defendant’s cross-motionsiemmary judgment garding 88 1692d and
1692f is denied (Doc. 25).

For the reasons stated above,

IT ISHEREBY ORDERED that the motion of platiff Jason Istre for partial
summary judgment of liabilitpn the § 1692c(a) claim (Doc. 22) is sustained.

IT IS FURTHER ORDERED that the cross-motion of defendant MRG for
summary judgment (Doc. 25) is denied.

/S/ David INoce
UNITED STATESMAGISTRATE JUDGE

Signed on March 9, 2015.



