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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GREATER ST. LOUIS CONSTRUCTION

LABORERS WELFARE FUND, et al.,
Plaintiffs,

STIKA CONCRETE CONTRACTING, CO.,

)
)
g
V. ) No. 4:14CV-01406 ERW
)
)
INC., etal., )

)

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Court on Plaintiff Greater St. Louis Constriietborers
Welfare Fund’s Motion for a Creditor’s Bill in Equity and to Pierce the Corporail [ECF No.
34].

. BACKGROUND

Plaintiff Greater St. Louis Construction Laborers Welfare Fund, (hdteiri®laintiff”) filed
its Motionfor a Creditor’s Bill in Equity and to Pierce the Corporate Veil (hereinakation”)
on December 4, 2015. Plaintiff's Motion assédsattempt to executen the judgment was
returnechulla bond, andit has beemnholly unable to collecthe cumulative$43,254.32 in
damagesdelinquent fringe benefit contributions, liquidated damagedinterest owed to it by
Defendant Stika Concrete Contracting Co., Inc. (hereinafter “Defendaunmsuant to this
Court’'sJuly 1, 2015 Judgment (“*Judgment”) [ECF No. 27]. The amounts owed by Defendant are
duepursuant to collective bargaining agreements between the parties whicmdaséhe
Employee Retirement Income Security Act, (‘ERISA”), 29 U.S.C. § 1132 (2012), ahdlibe

Management Relations Act of 1947 MIRA"), 29 U.S.C. § 185 (2012). Due to the closure and

! Areturn ofnulla bonais a form of return by a sheriff upon execution when the debtor has no sgizapérty in
the jurisdiction BLACK’SLAW DICTIONARY (10th ed. 2014) (Westlaw).
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insolvency of Defendant, Plaintiff seeks to satisfy the Judgment by progesghinst Stika
Concrete and General Contractihd.C (hereinafter “SCGC”) as the alter ego of Defendant.
Defendant opposes Plaintiff's Motion on the basis Mary Skaggs and her husband, both owners of
SCGC, have not fraudulently concealed assets of the Defendaher-éfendant alleges,
because, during Ms. Skaggsleposition, shdisclosed the existencé twols andrucks still
owned by Defendant, Plaintiff has not fully exhausted other legal meapasti@ly satisfy the
Judgment. Thus, Defendant asserts, granting a creditor’s bill to Plaiatiftlvee improper
under the circumstances.
A. Facts Relatingo Plaintiff’'s Alter Ego Theory

The facts are mostly undisputed. Defendant was owned by Raymond and Rosalyn Stika. The
Stika’s daughter, Mary Skaggs, operated Defendant’s business and controlled &lworsreh
behalf of Defendant. [ECF No. 35 at Dlefendant wenout of business in early 2015, according
to Plaintiff’'s Motion, and Mr. and Mrs. Stika chose not to continue in any construction business
to avoid further personal financial riJECF No.39at 1]. Their daughter, Ms. Skaggs, aid.
Skaggs husbandhen created SCGaGn March 3, 2015.

Plaintiff argues SCGC is the alter ego of Defendested on thenultiple commonalities
between the two businesses. For exanipédendant and SCGC share two of the same
employees, and Ms. Skaggs operates the business and controls labor rakgiungjd when
she waemployed by Defendant. Likewise, both businesses have utilized the same:address
10703 Tesshire Driveéhe same shardgdlephone number: (314) 849-1600; &nd same
signage, emblazoned with the words “Stika Concrete Contractor,” and “Est. 1964."N{EGBb
at 2]. Both businesses use the same building, although Defendant contends Ms. Skaggs does not

own the building from whiclsCGC isfunctioning, but ratheteases the buildinfyjom a third



party, and SCGC will move locations after the landlord sells the profd2efgndant alsstates
SCGC recently acquired new signage with their proper name informingoerst of their
impending move to a new location.

SCGC possesses two trucks; one labelled with Defendant’s name, and one labelled wit
SCGC’s own name and tsbaredohone number. SCGC'’s Facebook page links to the website
formerly used bypefendantand the Facebook page claims SCGC has been in business for 50
years[ECF No. 35 at 2, 3]Defendant responds, the Facebook page was mistakenly linked to
old pictures and to Defendant’s website due to SCGC'’s use of Ms.$&&kagq's amateur social
media services to save moneyCGC employees weashirts which retain Defendant’s name,
the shareghphone number, and the statement “est. 1964.” [ECF Nat 3p

. STANDARD

“In the absence of a controlling federal statute, the district court ‘has the stogtgtio
aid judgment creditors in supplementary proceedings as that which is provided tosttge
under local law.”H.H. Robertson Co., Cupples Products Div. v. V.S. DiCarlo Gen. Contractors,
Inc., 994 F.2d 476, 477 (8th Cir. 1993) (quotldgited States ex rel. Goldman v. Mered&B6
F.2d 1353, 1357 (8th Cir.)). €Court has supplemental jurisdiction, under 28 U.S.C. § 1367,
regardinga motion for a creditor’s bill in equity which relates to an underlying ERISA
delinquencySunrise Const., IncNo. 4.05€V-481 CAS, 2009 WL 73664, at *1 (E.D. Mo. Jan.
8, 2009). The remedy of a creditor’s bill in equity is available under MissourSeH.H.
Robertson Co., Cupgs Products Div.994 F.2d 476, 477 (8th Cir. 1993).

Issuance of areditor’shill in equity is an equitable remedy “available to a creditor who
seeks to enforce the payment of debts out of assets that cannot be reacheddmatragians of

execution on a judgment established in a suit at I&hockley v. Harry Sander Realty Co71



S.w.2d 922, 924 (Mo. Ct. App. 198&iting Dobbs, Handbook on the Law of Remedies § 1.3 at
11 (1973);General Grocer Co. v. Ahlemej&27 S.W.2d 61, 64 (Mo. App. 198 Bublicity
Building Realty Corp. v. Thomanh83 S.W.2d 69, 72 (Mo. 1944)).&editor’s bill may be
brought:(1) to set ale a fraudulent transfer; or)(® discover assets the judgment debtor has
hidden.Id. A creditor must exhaust her legal remedies before proceeding in equityc thier
corporate veilBuckley v. Maupinl25 S.W.2d 820, 823 (Mo. 193%).return ofnulla bonag
upon execution, is evidence of the exhaustion of remedies, but action on the execution may be
dispensed where the judgment debtor has been shown to be inddlvent.

Courts may consider piercing the corporate veil of an empion a finding thentity is the
alter ego of the defendant judgment deb@reater St. Louis Const. Laborers Welfare Fund v.
Mertens Plumbing & Mech., Inc552 F. Supp. 2d 952, 955 (E.D. Mo. 200%). entity is the
alter ego of the defendant judgment debtor, through common control, by an analysis of the
following factors: “whether the change in operations is unlawfully motivated, whether the new
employer is owned or controlled by the old employer, ahdther the new operator has the
same business purpose, operations, equipment, customers, management, and supehneision as t
old operation."Woodline Motor Freight, Inc. v. N.L.R,B8B43 F.2d 285, 288 (8th Cir. 1988).

[11.  DISCUSSION

Plaintiff argues it shoulte allowed to pierce the corporate veil of SCGC due to the
immediate familial ties of the owners of Defendant and SCGC, the timing of SCG&imgp
subsequent to the closing of Defendant, and the common address, phone number, advertising,
and signage of the two companies. To the contrary, Defendant respondsat basscealed
trucks it owns in the possession of SCGCGC rents the same property as Defendant

previously occupied from a third party, and there are innocentsaustg measures which have



motivated the retention of existing signage, phone numbers, and the inadverteiohrefent
Defendant’s website linked to SCGC’s Facebook page.

Beforea creditorcan pierce the corporate veilafother entity, in an attempt to recoeaer
judgment owed by the judgment debtor, the creditor must satisfy a three prongdederito
showthe entity targeted the alter ego dhe named judgment debtor, and the entity evaated
with a fraudulent purpose. First, “a creditor must show that the alter ego has ‘cufrtinel
entity's finances, policy, and business practices with respect to the ti@msacssue.’Sunrise
Const., Inc.2009 WL 73664, at *3. Second, the creditor must show “breach otluaityhis
control was used by the corporation to commit fraud or wrong, to perpetrate themioladi
statutory or other positive legal duty, or to commit a dishonest and unjust act in conraeénti
the plaintiff's legal rights” that caused the injury to the plaintiff(Citations omitted.) Finally,
the alleged control and breach of duty must be the proximate causation of the sraguoyrid.

The first prong, control, is the overarching concern with respect to an enlii¢gy’'e@o status.
Control for purposes of proving altego means not just “mere majority or complete stock
control, but complete domination, not only of finances, but of policy and business practice i
respect to the transaction attacked so that the corporate entity as to thtivarsad at the
time noseparate mind, will or existence of its ownd. As discussedupra the Court must
consider the following factors to determine Defendant’s control of SC@t&ther the change
in operations is unlawfully motivated, whether the new employer is owned oolteatoy the
old employer, and whether the new operator has the same business purpose, operations,
equipment, customers, management, and supervision as the old opevdtodline Motor

Freight, Inc, 843 F.2cht 288.



A. Control

Regarding the common ownership of Defendant and SCGC, though Mr. and Mrs. Stika
apparently no longer have any ties with SCGC, their daughter, Ms. Skaggs, asdrheiaw,
Ms. Skaggs’s husband, essentially carried on the family business under a newimam
Defendanstopped its participation in the construction business. Courts have foulad s
arrangements between family members, especially where labor relationavedved, to
constitutecommon control.SeeN.L.R.B. v. Stowe Spinning C836 U.S. 226, 227 (1949)his
Courthas recently held “Separate companies will be treated as having common gweesie
their owners share close family relationsHip&reater St. Louis Const. Laborers Welfare Fund
v. Gen. Site Servs., LL.Blo. 4:12CV791 OP,slip op. at 2 (E.D. Mo. Mar. 14, 2014) (citing
NLRB v. Stowe Spinning €836 U.S. 226, 227 (194 arenthetical omittedN.L.R.B. v. Dane
Cnty. Dairy, 795 F.2d 1313, 1322 (7th Cir. 1986) (“Familial control constitutes common
ownership and control.”)).

Similarly to this caseizeneral Site Servicesvolved a daughter wh@-openecher
fathers business under a new nartee.In that case, the twentyne yeald daughter owned the
business in name only, and the motive behind the new buswasg® employ her father in
charge of the operations so he could continue runhiegdaughter’s’businessbecause, as he
acknowledged, he could not own anything after the judgmdnat 1,2. The father was in
charge of management and operations for both companies, and the only difference thetwee
two companies was the daughsearansitionfrom doing bookkeeping to ownershig. at 1.
Otherwise, the business still operated out of the father's home, utilized sevibebame
employees in the same capacity, and still operated as an excavating contpkngroviding

the father with continued employment not subject to his company’s judgmenkod&ht.



comparison, SCGC operates out of the same address, continues Defdegacyis the
concrete business, and provides the Stikas’ daughter and-kwa-the opportunity to savée
family business under a variation of the family name by avoiding paying the atehidgment
owed by Defendant.

Defendant and SCGC are in the concrete business, and Ms. Skaggs contipeestéo
the company and control labor relations, the same position she occupied on behalf chdefend
While Defendant disputes the motive for using the same equiparadjsputes the business
property is an assethich passedn ownership from Defendant to SCGDefendant
acknowledges SCGC utilizes much of the same equipment, same business,Baperty
telephone number, some employee uniforms, a Facebook page, and permanent signage outside
the building and on at least one vehicle, which purport SCGC, or in some case€o8tkete
Contracting Company, was established in 1964. The Court finds SCGC and Defendant share a
common business purpose; common management, supervision, and operations; common
equipment; and common employees. Thus, the Court finds the issue of control has besh satisfi
by Plaintiff.

B. Breach of Duty

Plaintiff argues SCGC was created for the sole reason of avoidingdaeténliabilities,
and even if it was not, alter ego can still be found to protect a creditor’s inteséshdBnt
argues there is no fraud on its part, or SCGC’s, because there was no dishonebhgregar
Defendant’s assets. Defendant further claims the use of similar resoaseserely a cost
saving measure by SCGC. While Defendant, on behalf of SCGC, proposes innocent, cost saving
reasons fo6BCGC'’s use o$ubstantially the sameeipment as Defendant, this argument misses

the mark in negating Defendant maintained the intentttonaleliberate disregaf Plaintiff's



rights Whenan entity as gudgment debtor, causes the transfer of substantially all of its assets,
employeesiad contracts to anothentity without consideration, so it is undercapitalized and
unable to meet the financial obligation owing under the judgment, there is stuféicidance for
a conclusion the judgment debtor acted with an intent to commit fraud, wrongdoing, or s¢herwi
avoid its positive legal duty owed to its credit@ee H.H. Robertson Co., Cupples Products Div.
v. V.S. DiCarlo Gen. Contractors, In@89 F. Supp. 998, 1000 (E.D. Mo. 19%,d, 994 F.2d
476 (8th Cir. 1993)Defendant cites Bl Skaggs’s deposition to asdbere are at leasbme
trucks which were previously owned Bgfendantnow in the possession of SCGC. To the
extent Defendant admits the existence of these assets, it anguanission precludes a
fraudulent intent to conceal assets owned by Defendant. However, as distyssethe
purpose of issuing a bill in equity is not only to discover concealed assets (suhitHimited to
thoseassets disclosk, but also to set aside fraudulent transfiénaould be inequitable to deny
a motion for a bill in equity to pierce the corporate veil upon a judgment debtor’s deaision t
disclose some assets in order to avsidreditorsBy maintaining much of the same appearance
as DefendanSCGC maybe able to reia much of Defendant’s good will and other intangible
assetsUnder the circumstances, equity would allow Plaintiff to discover such adsetsmay
exist. The Court finds Defendant breached its duty to Plaintiff.

C. Proximate Causation

Thefinal requirementor piercing the corporate veil is Plaintiff musgtowthe control
andthebreach of duty by Defendaptoximately caus&the injury or unjust loss of which
Plaintiff complainsFleming Companies, Inc. v. Ric#78 F. Supp. 1281, 1303 (E.D. Mo. 1997).
The wrong done must be the proximate cause of injury to the third person who dealt with the

corporationld. Here, Plaintiff has established the daughter andrstew of Defendant’s



owners continue to contrélefendant'sconcrete businessder the SCGC name, and act in
substantially the same capacity, ownership, as they did on behalf of Defendtrdr,F
Defendant breached its duty to Plaintiff when its owtrenssferred théusiness without
satisfaction of its debt to Plaintiff. Theratsionan Ms. Skaggs depositiarveal the existence
of some of Defendant’s assets which cquddtially satisfy the delwed to Plaintiff.
Defendant’s decision to go out of business and transition the family business to tytys &hd
her husband undernew namgavoided Defendarg’ obligations to the Plaintiind removed
assets from Plaintiff's reacfihe Court finds the closing of Defendant business and creation of
SCGC continuing the business under the same format with many of the sameig$isets,
causation oPlaintiff's inability to further satisfy th@udgment against Defendant. The
remaining value in Defendant’s business and any remaining assetsinneled to SCGC.
Thus, the Court finds Defendant’s breach of duty was the proximatatocauwf the injury to
Plaintiff. Additionally, for the circumstances discuss®gprg granting Plaintiff's Motion is

proper.

Accordingly,
IT ISHEREBY ORDERED that Plaintiff's “Motion for a Creditor’s Bill in Equity and
to Pierce the Corporate Veil” [FFCNo. 34], iSGRANTED.

So Ordered this 13th day ofay, 2016.

é.W

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE




