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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KIRBY PEMBERTON, et al., )
Plaintiffs, ))
V. )) Case No. 4:14-cv-01421 AGF
REPUBLIC SERVICES, INC., et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

Defendants bring a motion (Doc. No. 53)gieash a subpoena issued by Plaintiffs
to Pelopidas, LLC, a non-pgrpublic relations company tieid by Defendants’ attorney,
or in the alternative, to gnt a protective order againssdosure of the materials in
guestion. Defendants argue that all the mal®erequested by Plaintiffs are protected by
the attorney-client privilege dhe work product doctrine.For the reasons stated below,
the Court finds that the attorney-client pieege does not extend to a public relations
consultant on the facts of the case. Hwasvethe Court finds that the materials are
protected by the worgroduct doctrine, and Plaintiffeave not met their burden to
overcome the protection provided by thatdme. Accordingly, the motion to quash
shall be granted.

BACKGROUND

TheBridgetonLandill (“Landfill”), a federal Supertind Site since 1990, is an

inactive landfill that is part of a largermmplex of landfills, located in Bridgeton,
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Missouri. The Landfill is owned and manaday Defendant Bridgen Landfill, LLC, a
subsidiary of Defendant RepubBervices, Inc. In lat2010, elevated temperatures
were detected in some of the Landfilljas extraction wells. After testing, it was
discovered that a “subsurface smoldering €weas occurring deep within the southern
part of the Landfill. A subsurface smotde event is a chemical reaction, usually
caused by the decompositionroterials within a landfill, and characterized by
temperatures exceeding 170 degrees Fahrenhkitearly 2012, local residents began
noticing a foul odor apparéy emanating from the Landfiland the odor remains an
ongoing issue in the vidity of the Landfill.

The events at the Landfill have givase to extensive litigation against
Defendants. As of the date of this Ordeefendants have been sued 38 times since
2013 regarding activities and events at the LandffieeDoc. No. 53 at 1-2. The
situation at the Landfill has also been theu® of intense media scrutiny. In order to
help manage Defendants’ response to meoN&rage, in 2013, defense counsel hired a
national public relations firm, which in tuimred Pelopidas to see as local public
relations consultants for counsel and Defendants.

Plaintiffs filed this putatie class action against Defendaint$ederal district court
on August 15, 2014, assertinggligence and nuisance cfa arising out of the odor,
pollution, and emissions alledlg emanating from the Landfill. On February 24, 2015,

Defendants received a subpoena directdtefdpidas, requiang all “documents,
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communications, records, tapes, recordingmderipts, directives, e-mails, powerpoints,
texts, scripts, agreements and/or memdaaconcerning or k&ting to any public

relations work relating to the fires and&moldering event” at the Landfill. (Doc. No.
62-2 at 5.) Inresponse, Defendants prodddedocuments, along with a privilege log,
while withholding 81 purportedly privileged documentslaideos. As required by
Local Rule 37-3.04(A), the parties conferiedjood faith, but were unable to reach an
accord with regard to the disputed mateatialOn March 27, 2015, Defendants filed the
instant motion to quash, whithe parties thereafter fullyiefed. On May 5, 2015, the
Court ordered Defendants to produceifocamerainspection all the disputed materials,
to which order Defendants timely complieddahe Court has reviewed all the withheld
materials.

THE PARTIES’ ARGUMENTS

Defendants argue that the withheld matisrare protected kihe attorney-client
privilege or, in the alternate; the work product doctrine.Regarding the attorney-client
privilege, Defendants asseratran attorney-client relamship existed between counsel,
Pelopidas, and Defendanand that Pelopidas’ serviossre necessary to aid counsel in
their rendering of legaldvice to Defendants.

In support of this argument, Defendants provide the declarations of William G.
Beck and Jessica E. Merrigan, both of whgernve as counsel for Defendants. (Doc.
Nos. 55-1and 55-2.) In his declaration, Beck states that netjge publicity around
Defendants had created an environmentttivaitened to make defending the litigation

far more difficult than it would otherwise ba&nd he engaged Peldps to help mitigate



that risk. Ms. Merrigan states that sherked on an “almost-daily basis” with
Pelopidas as part of the litigation teangttho statement was released by Pelopidas
without counsel’'s prior approval, and thatdfetlas’ role was not restricted to providing
routine public relations adse, but rather, was to cadser how all communications
would affect prospective litigation. (Doc. N85-2 at 1-2.) Defadants also assert
that all communications between Pelopidad Defendants were “made to convey the
information to counden its representation of Dendants,” and thus, all such
communications were protected by the aggrolient privilege. (Doc. No. 54 at 10.)

In the alternative, Defendants maint¢hat the documents and videos are
protected by the worgroduct doctrine. Defendants assbet where, as here, a “public
relations firm needs to know the attornegtsategy in order to advise as to public
relations, and the public relations impact be&rsrn, on the attorney’s own strategizing
as to whether or not to take a contengadattep in the litigabin,” the work product
doctrine applies. (Doc. No. 54 at 10.) Dwfants contend that all of Pelopidas’s work
was directed and overseen by counsel,isipdotected as work product because it was
prepared in anticipation difigation by an agent of Defielants’ counsel. Defendants
further assert that Plaintiftsan show neither a substantiakddor the disputed materials,
nor an undue hardship that would resulthwiit the materials, becseithe materials at
issue would not assist Plaiffi$iin establishing the elemerd$ negligence or nuisance
alleged by Plaintiffs.

In response, Plaintiffs arguleat the attorney-client pilege is limited to legal

advice, and Defendants have failed to estaltiahPelopidas’s public relations work was



legal in nature. Plaintiffiaintain that a “media camg is not legal advice, and an
attorney’s participation isuch a campaign does not render internal communications
about the public relations campaign privileged(Doc. No. 62 at 11.) Plaintiffs argue
that the communications and documents preplaye@elopidas were simply part of an
effort to “spin the media” in favor of Defendants.ld.(@t 8.) Plaintiffs also assert that
the work product doctrine does not protect Pelopidas’ pudlitions activities, because,
while the doctrine may protect documents “pregaor one’s defense in a court of law, it
does not protect documents that were mepedypared for one’s defense in the court of
public opinion.” (d. at 13.)

Plaintiffs also assert that theplege log submitted by Defendants was
insufficient to evaluate the propriety of f2adants’ claims, as not enough information
was provided to determine whether an gy authored certain documents, or was
merely a passive recipient of the documents. As suamtifis asked the court to
review the disputed materidls camerato evaluate Defendants’ claims.

In reply, Defendants reiterate their argemhthat the materials are protected by
both the attorney-client privigee and work product doctrine. In support of their
argument that the public relations work performed by Pelopidas was central to their legal
strategy, Defendants describe in more détail the situation at the Landfill led to
“frequent and impassioned public debateivadl as intense media coverage regarding
the risks the Landfill may pose to public lieand the environment. (Doc. No. 65 at
4.) When counsel engageddi®das, the Landfill had already been sued twice and was

threatened with other suiiscluding an enforcement actidny the Missouri Department



of Natural Resources. Defendants argue that it was evident that additional litigation
would be filed in the near fure, and defense counsel deterea that “participating in
the public debate would be essential tevent additional and frivolous litigation;” thus,
they engaged Pelopidas to guide therthag commenced active participation in the
ongoing public debate. Id. at 5.) Defendants submittedtlvtheir reply an affidavit
from Pelopidas (Doc. No. 65-1), as well assamended declaration from Mr. Beck (Doc.
No. 65-2), each of which dlarate on the assertion that Pelopidas was engaged for
litigation purposes, and not for general pubdiations consulting. Mr. Beck indicates
in his declaration that Pelopidas was broumito the litigation team in order to guide
efforts to provide consistent and accuraferimation to the public, and with a primary
goal of not simply affecting public opiniohut of protecting Defedants during ongoing
litigation. Defendants arguedhPelopidas and counsel wéfa]ttempting to influence
media and create a legal climate” wherevrdiials would be less likely to sue the
Landfill, and that such activitiemre “well within the confines of an attorrisyuties” and
thus, the resulting documents and communicatoagrivileged. (Doc. No. 65 at 6-8.)
Defendants go on to argue that theseffof public statements on pending and
anticipated litigation was always Pelopidgstsnary consideratiorand all documents
and communications were protected wpriduct reflecting counsel’s input.
Furthermore, Defendants assdt Plaintiffs cannot arcome that protection, as
Plaintiffs “have neither shown nor even atfged to argue a substantial need for the

work product.” (d.at 12.) Defendants also argue tR&intiffs could not establish a

2 SeeMo. ex rel. Koster v. Republic Servs., LICse No. 13SL-CC01088,
currently pending in Missouri state court.
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need for the materials, since the complaint involves isslyes of negligence and
nuisance, and the subpoenaed materials would not aid in determining either liability or
damages in the underlying case. Defendass¢ert that because the materials are not
needed by Plaintiffs, thestiovery request is apparenttjesigned to embarrass or
harass.” Id.at 13.)

In reply to Plaintiffs’ allegations thatetprivilege log was insufficient, Defendants
charge that Plaintiffs had never before vdiegy objection to the log, and that the log
described the withheld documents in regeidetail. However, Defendants also
submitted an amended privilege log witkittreply, which they argue is likewise
sufficiently detailed to enable Plaintiffs and the Court to evaluate their claims of
privilege.

In Plaintiffs’ surreply, Plaintiffs re-asgethat materials mduced during efforts
undertaken to influence publapinion in anticipation of litigtion are not legal in nature,
and cannot be protected by eitlihe attorney-client privileger work product doctrine.

As to the privilege log, Plaintiffs asséinat the log still fails to establish that the
underlying documents are piteged. Finally, Plaintiffs object to Defendants’
characterization of the subpoena at isssiéonly designed to embarrass or harass.”
Plaintiffs argue that the materials were mdp requested, as they are relevant to the
smoldering event at the Landfill, and theilexance is unaffected by whether or not they
may reveal an “effort to spitime public (or worse),” e&n though that may indeed
embarrass Defendants. (Doc. No. 72.at Plaintiffs have not responded to

Defendants’ assertion that Plaintiffs madeattempt to establish a substantial need for



the withheld materials.

APPLICABLE LAW

Attorney-Client Privilege

Under Federal Rule of @i Procedure 26(b)(1), litigaa may obtain “discovery
regarding any nonprivileged matter that ievant to any party’s claim or defense.”
Fed. R. Civ. P. 26(b)(1). liinis diversity action, Missgi law governs the existence
and scope of the attorney-client privilege. Fed. R. Evid. Baker v. Gen. Motors
Corp., 209 F.3d 1051, 1053 (8@ir. 2000). In Missouri, the attorney-client privilege
has been statutorily codifieMo. Rev. Stat. § 491.060(3)and the privilege “protects
‘any professionally-oriented communication beém attorney and client regardless of
whether it is made in anticipation of liigon or for preparation for trial.” Lloyd’s
Acceptance Corp. v. Affiliated FM Ins. Cdlo. 4:05 CV 1934 DN, 2012 WL 1389708,
at *7 (E.D. Mo. Apr. 23, 2012) (quotirgtate ex rel. Tillman v. Copelangi71 S.W.3d
42, 45 (Mo. Ct. App. 2008). The Missouri sii@ has been constidiéo be declaratory
of the common law rule, and the attorney-clipnvilege is to be construed broadly to
encourage its fundamental policy of en@ging uninhibited communication between the
client and his attorney. See State ex rel. Great Am. Ins. Co. v. Sriitd S.W.2d 379,
382 (Mo. 1978). “The privilege does ndtaeh unless the commuaition involves the
attorney and the client andrisade to obtain legal advice."Olga Despotis Trust v.

Cincinnati Ins. Ca.No. 4:12CV02369 AGR2014 WL 2611824, a2 (E. D. Mo June

3 The statute states in pertinent ghet, “[t]he following persons shall be

incompetent to testify: . (3) An attorney, concerningny communication made to the
attorney by such attoey’s client in that relation, @auch attorney’s advice thereon,
without the consent fuch client.” Mo. Rev. Stat. § 491.060(3).

8



11, 2014). All such communications anddtarials subject to the attorney-client
privilege are not discoverable; even if thgooping party can show a substantial need for
them and establish that it would suffer uadhardship in acquiring their substantial
equivalent.” Id. at *3. The party asserting the piege “bears the bush of proof to
demonstrate that the privilege applies3tate ex rel. Koster v. CgiB83 S.W.3d 105,
116 (Mo. Ct. App. 2012) (citation omitted).
Work Product Doctrine

Federal law governs the work proddoctrine in diversity casesBaker, 209 F.3d
at 1053. The work produdbctrine was established kiickman v. Taylar329 U.S. 495
(1947), and is now expressed in Rule 26(bpf3he Federal Rules of Civil Procedure,
which provides in relevant part thatparty may not discover documents and tangible
things . . . prepared in antiepon of litigation or for triaby or for another party or its
representative” and discovery of such itemay be compelled only upon a showing that
the party seeking discovery has “substantialdhef the materials.” The work product
doctrine was designed to prevent “unwarrantegiiries into the files and the mental
impressions of an attorneyklickman 329 U.S. at 510, and recognizes that “a certain
degree of privacy, free from uacessary intrusion by opposipgrties and their counsel”
isvital. 1d. To be protected under the doctringgterials must have been prepared
“because of the prospect of litigation.PepsiCo, Inc. v. Baird, Kurtz & Dobson L] 805
F.3d 813, 817 (8tkir. 2002).

The work product doctrine is “distiniiom and broader thaihe attorney-client

privilege.” United States v. Noblged422 U.S. 225, 238 n.11 (1975 “The work product



doctrine is broader than the attorney-clientifgge because its protections extend beyond
communications between the attorney and clieribnarch Fire Prot. Dist. of St. Louis
Cnty. v. Freedom Consultg & Auditing Servs., IncNo. 4:08CVvV01424 ERW, 2009 WL
2155158, at *1 (E.D. MaJuly 16, 2009)see alsdNobles 422 U.S. at 238 (stating that
work product protection encompasses muett fias its source outside attorney-client
communications). The doctrine extendsitdes, memoranda, interviews, and other
materials, regardless of whettibey were created by an attey or by an agent for the
attorney. Nobles 422 U.S. at 238-39n re Copper Mkt. Antitrust Litigatigr200 F.R.D.
213, 221 (S.D.N.Y. 2001) (“Once it is esliahed that a document was prepared in
anticipation of litigation, work-product immunity protects doeents prepared by or for a
representative of a party, including hishar agent.”). Where a document was created
because of anticipatddigation, and “would not have lea prepared in substantially
similar form but for the prospect of . litigation, it falls within Rule 26(b)(3).” United
States v. Adimari34 F.3d 1194, 1195 (2d Cir. 1998Work product immunity is not
limited to materials prepared anticipation of the litigation fowhich discovery is sought.
In re Murphy 560 F.2d 326, 333-34 (8@ir. 1977). Rather, thenmunity attaches so
long as the materials weregpared in anticipation of sonhiggation by a party to the
present litigation. United States v. R.M. Dolgin, IndNo. 4:.96M632BNL, 1997 WL
732495, at *1 n.1 (E.CMo. June 20, 1997).

The party seeking protectiamder the work product doctrine bears the burden of
establishing that the documents weregarred in anticipation of litigationPepsiCo, Ing

305 F.3d at 817. If the doctrine is foundajaply, the party seeking discovery bears the
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burden of showing a “substantial need for théamals” and that it cannot otherwise obtain
the substantial equivalent of the tex@als without “undue hardship.’1d.
Power to Quash the Subpoena

Rule 45 of the Federal Rules of €iRrocedure provides the specific rules
governing subpoenas directed at nonpartié®d. R. Civ. P. 45. Relevant here is
subsection (d)(3), which requires a court tagfuor modify a subpoena if it “requires
disclosure of privileged or béer protected matter.” FeR. Civ. P. 45(d)(3)(iii).

ANALYSIS

Attorney-Client Privilege

Upon review of the parties’ argumis, the declarations submitted, and¢damera
inspection of the materials asise, the Court concludes that none of the disputed materials
are subject to the attornelient privilege. The privilegeloes not attach unless the
communication “involves the attoeg and the client and is made to obtain legal advice.”
Olga Despotis Trus014 WL 2611824, at *2. Thers some precedent under the
federal common law for expanding the prge to include communications between a
party and a public relations consultanSee, e.g., In re Grand Jury Subpoer#gs F.
Supp. 2d 321, 331 (S.D.X. 2003) (extending attorney-client privilege to
communications between counaeld public relations firm wdre public relations firm
was hired to create a climate in which goveenimmay be less inclined to prosecute the
client); In re Copper Mkt. Antitrust Litig200 F.R.D. at 219 fending attorney-client
privilege to communications between pubfitations firm and counsel where public

relations firm was hired to facilitate a Japae client’s dealingsith western media

11



concerning ongoing litigation). But Defendant has not directed the Court’s attention to
any Missouri cases addressingarsion of the privilege toommunications with public
relations consultants, and the Court hasitboo such cases. Huermore, the Supreme
Court has cautioned that evidentiary pages should be narrowly construed and
expansions cautiously extendedsee Univ. of Pa. v. EEQ@93 U.S. 182, 189 (1990).

The materials at issue here were crebdtsthuse of the prospect of litigation, as
discussed in more detail below, and the camitations with Pelopidas may have helped
counsel shape their legal $&gy. However, it does not appear that defense counsel was
reliant on Pelopidas’s expertise in order teegappropriate legal advice to Defendants.
See Chevron Corp. v. Donzigé&to. 11 Civ. 0691(LAK) (CF), 2013 WL 3805140, at *3
(S.D.N.Y. July 19, 2013) (hding that “[sJuch communicationalthough they may assist
counsel in formulating legal advice, are generally protected by the attorney-client
privilege”).

Furthermore, the Courtim camerainspection of the materials reveals that none of
the documents actually involvedmmunications directly between counsel and the client.
The majority of the docunmés are internal communications among employees at
Pelopidas, many of which reflect priorrsal communications between Pelopidas and
counsel. Of the remainder of the material issue, mostwolved communications
between Pelopidas and counsel, some of hvivere shared with Defendants, or were
communications between Pelopidas and Defetsjavith counsel copied on such.

Simply put, the materials &sue were not communicatiobstween a client and its
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counsel made in confidencer fine purpose of obtaining legal advice, and thus, are not
protected by the attorney-client privilege.
Work-Product Doctrine

The Court finds, however, that the disputEtuments and vide@se protected by
the work product doctrine. Alhe materials were created bparty and its attorney or an
agent of the attorney, and wduiot have been preparedsmbstantially similar form but
for the prospect of litigation. The Court’s review of the documents shows that counsel,
their clients, and Pelopidas worked closelydtier in discussing the information to be
provided to the public, all ith a view to the impact on fure litigation.  All of the
materials in question were created in an etmifbster a public environment that was less
likely to lead to further litigation involving the Landfill. As stated in Mr. Beck’s
amended declaration, defenseesel retained Pelopidas asamsultant “to provide public
relations advice related to the litigation aldg occurring and the litigation we believed
was coming.” (Doc. No. 65-2 at 6.) As foer stated by Ms. Merrigan, all the materials
created by Pelopidas were “crediat the direction of counsedi,anticipation of litigation.”
(Doc. No. 55-2 at 2.) Uponvew of the materials, the Court is persuaded that this was
indeed the case. The prospect of litigatvas very real, as demonstrated by the quick
proliferation of lawsuits against Defendanbeginning in 2013ral continuing to the
present. Trying to address the media alienin which defense counsel was operating
while attempting to provide infaation to the public was ad#imate activity and within
the scope of proper litigation strategyther courts have ganded work product

protection to public relations work in similar situationSee, e.g, ADT Sec. Servs., Inc. v.
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SwensonCiv. No. 07-2983 (JRT/2B), 2010 WL 2954545, at *5 (holding that public
relations documents created to address medidirsg were work produdcas they reflected
mental impressions of counseaDalvin Klein Trademak Trust v. Wachned 98 F.R.D. 53,
55-56 (S.D.N.Y. 2000) (extending work prax protection to materials produced by
public relations consultant hired by attorneyn&dp manage publicity surrounding client).
To overcome the protection providedder the doctrine, Plaintiffs must
demonstrate that they have substantial need of the materials in question, and that they
cannot otherwise obtain the substantial equivalétite materials withut undue hardship.
See PepsiCo, Inc305 F.3d at 817. What “substahhaed” is depends on the facts and
circumstances of the individual case, but @agtainly more than mere tangential relevance
to the case. There can be no substantial fesetbcuments or other materials that do not
bear on a material fact asue in the underlying caseBradley v. Wal-Mart Storg$nc.,
196 F.R.D. 557, 558 (E.D. M@000) (holding that there cdre no substantial need for
materials that are not essential te tequesting party’s prima facie case).

Here, Plaintiffs do not argubat they have demonstratdee requisite substantial
need. In fact, and as accurately poirdatiby Defendants, Plaiffs’ memoranda in
response to Defendants’ motioreantirely silent on the poifit. Plaintiffs argue that the
materials are not protected by either theratg-client privilege or the work product

doctrine, and seem to rest on the hopettit@Court will simply agee on both points. In

4 Defendants assert thalaintiffs have neither showmor even attempted to argue

a substantial need for the vikgoroduct and an inabilitio obtain the materials’
substantial equivalent without undue hemgh.  Likewise, Plaintiffs have not
demonstrated any hardship they would suffédre materials are whheld.” (Doc. No.
65 at 12.) And, after Defendants highlightediRtiffs’ failure to argue substantial need
for the withheld materials, &htiffs again madeo such assertion in their surreply.
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any event, the Courtis camerareview of the documentsd videos does not suggest any
substantial need for the meaials in question.

In light of the Court’an camerareview of the materials at issue, and the Court’s
resulting conclusion that the withheld matesiate protected by the work product doctrine,
the Court need not address Plaintiffs’ assas regarding the adequacy of Defendants’
privilege log. Furthermore, having foundappropriate to grant Defendants’ motion to
guash the subpoena, it is unnecessary to address Defendants’ alternative request to grant a
protective order against disclosure.

CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that Defendants’ motio(Doc. No. 53) to quash

Plaintiffs’ subpoena dacted at Pelopidas SRANTED.

Llrstrcey &F Ferenti

AUDREY G. FLEISSIG
UNITED STATES DISTRICT JUDGE

Dated this 2% day of June, 2015.
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