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UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
SUREN CHAGANTI , MD, and SPOUSE AS )  
JOI NT TAXPAYERS,     )  
       )  
               Plaint iffs,     )  
       )  
          vs.      )  Case No. 4: 14-CV-1450 (CEJ)  
       )  
COMMI SSI ONER OF I NTERNAL REVENUE, )  
       )  
               Defendant .    )  
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on the United States’ m ot ion to dism iss for 

lack of subject  m at ter jur isdict ion pursuant  to Fed. R. Civ. P. 12(b) (1)  and for lack 

of service of process pursuant  to Fed. R. Civ. P. 12(b) (5) .  Plaint iffs have filed a 

response in opposit ion that  includes a request  for leave to am end the com plaint . 

I . Background 

On August  20, 2014, Suren Chagant i and his spouse brought  this act ion 

against  the Com m issioner of I nternal Revenue as joint  taxpayers, claim ing that  the 

I nternal Revenue Service ( I RS)  failed to issue a refund owed to them  for tax year 

2010.  The United States filed the instant  m ot ion for dism issal, assert ing lack of 

subject  m at ter jur isdict ion because of m ootness and the plaint iffs’ failure to exhaust  

adm inist rat ive rem edies, as well as a lack of service of process on the requisite 

governm ental agents. 

I I . Legal Standards 

A m ot ion to dism iss for lack of subject  m at ter jur isdict ion under Rule 

12(b) (1)  of the Federal Rules of Civil Procedure m ay challenge either the factual 

t ruthfulness or the facial sufficiency of the plaint iff 's j ur isdict ional allegat ions.  Titus 
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v. Sullivan, 4 F.3d 590, 593 (8th Cir. 1993)  (cit ing Osborn v. United States, 918 

F.2d 724, 729 n.6 (8th Cir. 1990) ) .  “ I n a factual at tack, the court  considers 

m at ters outside the pleadings, and the non-m oving party does not  have the benefit  

of 12(b) (6)  safeguards.”  Osborn, 918 F.2d at  729 n.6. ( internal citat ions om it ted) .  

“ I n short , no presum pt ive t ruthfulness at taches to the plaint iff’s allegat ions, and the 

existence of disputed m aterial facts will not  preclude the t r ial court  from  evaluat ing 

for it self the m erits of jur isdict ional claim s.  Moreover, the plaint iff will have the 

burden of proof that  jur isdict ion does in fact  exist .”   I d. at  730 (quot ing Mortensen 

v. First  Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977) ) .  

Rule 12(b) (5)  of the Federal Rules of Civil Procedure authorizes a m ot ion to 

dism iss on grounds of insufficiency of service of process.  A Rule 12(b) (5)  m ot ion is 

the proper vehicle for challenging the m ode of delivery or lack of delivery of the 

sum m ons and com plaint . 2 Jam es Wm . Moore et  al.,  Moore's Federal Pract ice § 

12.33[ 4]  (3d ed.2010) .  Rule 4(m )  of the Federal Rules of Civil Procedure provides 

that  if the sum m ons and com plaint  are not  served upon a defendant  within 120 

days after the filing of the com plaint , the Court  “m ust  dism iss the act ion without  

prejudice .  .  .  or order that  service be m ade within a specified t im e.”   “ [ I ] f the 

plaint iff shows good cause for the failure, the court  m ust  extend the t im e for  

service for an appropriate period.”   Fed. R. Civ. P. 4(m ) . 

I I I . Discussion 

The governm ent  first  argues that  the com plaint  is subject  to dism issal 

because the plaint iff’s claim  is m oot .  The government  asserts that  the relief sought  

by plaint iffs—the incom e tax refund for tax year 2010—has been issued by the I RS.   

“Mootness . .  .  acts as a jur isdict ional bar,”  since Art icle I I I  of the Const itut ion lim its 



 3

federal courts’ judicial power to cases and cont roversies.  Ark. AFL-CI O v. F.C.C., 

11 F.3d 1430, 1435 (8th Cir. 1993) .  “The cont roversy m ust  be one for which the 

court  can grant  specific and conclusive relief.”   I d. 

According to the plaint iffs’ incom e tax return for tax year 2010, filed on or 

about  May 5, 2011, plaint iffs requested an incom e tax refund of $25,800.  United 

States’ Mot . to Dism iss, Ex. 2 [ Doc. # 4-2] .  According to the plaint iffs’ tax account  

t ranscript  for tax year 2010, the I RS issued the requested refund in that  exact  

am ount  to plaint iffs on or about  June 13, 2011.  I d. at  Ex. 1 [ Doc. # 4-1] .   Plaint iffs 

adm it  to filing their  incom e tax return init ially on May 2011, but  allege that  this 

filing was rejected by the I RS as incom plete.  Plaint iffs assert  they filed a different  

return in Septem ber 2011 that  was accepted by the I RS, but  the refund requested 

in that  filing was not  issued.  Plaint iffs did not  at tach a copy of the purported 

second filing to their response to the instant  m ot ion.1  Because this is a factual 

at tack on jur isdict ion, “no presum pt ive t ruthfulness at taches to the plaint iff[ s’]  

allegat ions,”  and plaint iffs have the burden to prove that  jur isdict ion in fact  exists.  

Osborn, 918 F.2d at  730 (quot ing Mortensen, 549 F.2d at  891) .  Plaint iffs’ bald 

assert ions do not  sat isfy this burden. 

I n addit ion, the governm ent  argues that  subject  m at ter jur isdict ion is lacking 

because plaint iffs did not  first  exhaust  their  adm inist rat ive rem edies by filing a 

t im ely claim  for refund with the I RS.  A taxpayer suing the United States for a 

refund of federal taxes under 28 U.S.C. § 1346(a) (1)  and 26 U.S.C. § 7422 m ust  

first  m eet  certain requirem ents.  First , the taxpayer m ust  pay the tax in full before 

                                          
1     In their opposition to the instant motion, plaintiffs attached only a copy of a pleading before the United States 
Tax Court with the associated notice of deficiency from the IRS pertaining to tax years 2007 and 2008.  [Doc. #5‐1].  
These years and documents are irrelevant to the plaintiffs’ claim for a refund for tax year 2010. 
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filing suit .  Flora v. United States, 357 U.S. 63 (1958) .  Second, the taxpayer m ust  

t im ely file an adm inist rat ive claim  for a refund with the I RS.  26 U.S.C. § 7422(a) .   

A properly executed incom e tax return const itutes a claim  for a refund of an 

overpaym ent  of a tax.  28 C.F.R. § 301-6402.3(a) (5) .  A claim  for refund is t im ely 

if filed “within 3 years from  the t im e the return was filed or 2 years from  the t im e 

the tax was paid, whichever of such periods expires the later.”   26 U.S.C. § 

6511(a) .  Third, the taxpayer m ust  wait  six m onths or unt il the I RS denies the 

claim , whichever is earlier, before filing a refund act ion in dist r ict  court .  26 U.S.C. 

§ 6532(a) (1) .  Fulfillm ent  of these requirem ents is essent ial to establish the dist r ict  

court 's subject  m at ter jur isdict ion. 

As noted above, the governm ent  has provided docum entat ion dem onst rat ing 

that  plaint iffs filed their  incom e tax return for tax year 2010 in May 2011, and 

received their  refund in June 2011.  Plaint iffs have not  provided any proof of any 

addit ional filed claim  for a refund for tax year 2010, beyond their  conclusory 

allegat ions.  Therefore, plaint iffs fail to m eet  the requisite jur isdict ional condit ions 

under § 7422(a) . 

Also, plaint iffs’ claim  for a refund for tax year 2010 is unt im ely under § 

6511(a) .  Plaint iffs filed their 2010 tax return on or about  May 5, 2011, and their 

tax for 2010 was deem ed paid on April 15, 2011.2  The deadline for plaint iffs to file 

a claim  for a refund for tax year 2010 thus expired on or about  May 5, 2014.  

Plaint iffs argue that  the statute of lim itat ions was expressly extended at  the request  

of the Com m issioner and agreed to by both part ies.  However, plaint iffs did not  

                                          
2 “Any tax actually deducted and withheld at the source during any calendar year . . . shall, in respect of the 
recipient of the income, be deemed to have been paid by him on the 15th day of the fourth month following the 
close of his taxable year . . . .”  26 U.S.C. § 6513(b)(1). 
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at tach or provide any docum entat ion reflect ing this purported agreem ent .  The 

governm ent  states that  it  has no record of such an agreem ent  for extension, and 

any notat ion of the alleged agreem ent  is conspicuously absent  on the plaint iffs’ tax 

account  t ranscr ipt  for tax year 2010.  26 U.S.C. § 6532(a)  (stat ing the t im e lim it  

prescribed in § 7422(a)  m ay be extended upon an agreem ent  in writ ing between 

the taxpayer and the Secretary of Treasury) .  Furtherm ore, even if the statutory 

t im e lim it  under § 6511 had been extended, plaint iffs would st ill need to have 

actually filed the claim  for refund as required by § 7422(a)  within the extended 

t im e lim it ;  they have not  shown or alleged they took this requisite act ion.  

Therefore, plaint iffs’ claim  also fails as unt im ely and hereafter statutor ily barred. 

The United States has not  otherwise waived it s sovereign im m unity.  United 

States v. Dalm , 494 U.S. 496, 608 (1990)  ( “Under set t led pr inciples of sovereign 

im m unity, ‘the United States, as sovereign, is im m une from  suit , save as it  

consents to be sued . .  .  and the term s of its consent  to be sued in any court  define 

that  court ’s jur isdict ion to entertain the suit . ’” )  (quot ing United States v. Testan, 

424 U.S. 392, 399 (1976) ) .  As such, plaint iffs have failed to m eet  their  burden 

under Rule 12(b) (1)  in response to the governm ent ’s factual challenge to 

jur isdict ion.  Because subject  m at ter jur isdict ion is lacking, the Court  need not  

consider the sufficiency of plaint iffs’ service of process, or lack thereof, on 

defendant .  Addit ionally, plaint iffs have not  dem onst rated that  an am endm ent  of 

the com plaint  would cure the jur isdict ional defect .  Therefore, their  request  to 

am end is denied. 

*   *   *   *   *  

For the reasons set  forth above, 
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I T I S HEREBY ORDERED that  defendant ’s m ot ion to dism iss plaint iffs’ 

com plaint  for lack of subject  m at ter jur isdict ion pursuant  to Fed. R. Civ. P. 12(b) (1)  

[ Doc. # 3]  is granted .   

 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 15th day of Decem ber, 2014. 
 


