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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

TRAVIS BARNETT,

Plaintiff,
VS. ) Case No. 4:C¥01474ERW
MISSOURI DEPARTMENT OF ;
CORRECTIONSet al, )
Defendants. ;

MEMORANDUM AND ORDER

This matter comes before the CoartDefendantsMotion for Summary Judgent
pursuant to Federal Rule of Civil Procedure 56(c). [ECF Np. 24
|. BACKGROUND

Plaintiff is currently incarcerated at tBeuth Central Correctional Center (SCCC) in
Licking, MO, and wagreviously incarcerateat the Farmington Correctional Center (FQCT)
Farmington, MO whethis suitwas filed SCCC and FCCC are penitentiaries within the Missouri
Department of CorrectionSCCC is in the Western District of Missouri and FCCC is in the
eastern District of MissourPlaintiff alleges while he was custody at FCefendants
disregarded his serious objective medical needs in violation &igheh Amendment, Defendants
violated the Americans with Disabilities Act, and Defendants retaliated against hiegtesting
accommodations under the Americans with Disabilities(AEtA). [ECF No. 1]. Plaintiff’s
Eighth Amendmentlaim asserts Defendaritstheir individual capacities violated his Eighth
Amendment right®y showing deliberate indifference to his serious medical need of severe

hearing loss His ADA claim asserts h&asdiscriminated against for heonduct violations
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received because of higability to respond to alarms and commands he cannotPleantiff's
retaliation claim allegewhenhe requesteADA accommodationsand Defendants retaliated
against him for placing him in administrative segregation.

Throughout all relevant times of this suit, the following Defendants have beeayeu it
FCC: Tom Villmerasthe warden, WhitneYJucker, asa case manager, Marquitte Shanasra
case manager, Devin Helmsasorrectional officer, and Sheldon Hinldsa correctional officer.
[ECF No. 251 atff2-6].

A. Undisputed facts for the purpose of Summary Judgment

The Court finds the following facts undisputed for the purposes of Summary Judgment, and
notes the Plaintifélid not filearesponse to Defendant's Summary Judgment motion, even after the
Court issued two show cause orders instructing him to dé&6.and MDOChave an
administrative grievance procedure for prisoneist@ernally grieve complaints against the MDOC
and its staff, and the first step in this procedure is to file an Informal ResoReiquest (IRR).
After an IRR has been denied, a prisoner has seven working days to file a griemacerning his
claims in this caseand if the prisoner is dissatisfied with the response to the griexhegenay
file an appeal within seven working days. If an appeal is not timely field, thaldpm®nsidered
abandoned. [ECF No. 2batf 7-11].

Barnett filed two IRRS in 2014 against Villmer and Shannon, and at the resolution of each
IRR, Barnett sgned the IRR’s indicating the IRR was resolved by discussiomasdithdrawn.

Each offendeenteringthe institution is informed of the procedures for filingreevance Barnett

! An action under § 1983, may “be brought only in (1) a judicial district wherelefendant resides, if all defendants
reside in the same State, (2) a judicial district in which a substantialf plagt @ents or omissions giving rise to the
claim occurredpr a substantial part of property that is the subject of the action itesitwa (3) a judicial district in
which any defendant may be found, if there is no district in whicldtien may otherwise be brought.” 28 U.S.C. §
1391(b).All Defendants wdk at FCC, and the conduct giving risethe suit occurred at FCC. Therefore, venue still
remains proper, even though Plaintiff has been transferred to SCGEWettern District oMissouri
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did not file any other IRR’s and did not pursue any IRR’s to the grievance s@geN& 25-111
12-19].

Barnett allegese has a hearing impairment which prevents him from hearing his alarm
clock, and thus has received conduct violations for sleeping through the morning dourdates
Barnett nevemformed FCC personnel of hikiearingimpairmentupon his arrival to FCC. Barnett
has never been diagnosed by a medical professional with hearing loss, dstpgdefore and
during his incarceration. Barnett hgleptthrough severahmatecounts throughout the day, and
geneally sleeps throughout the dagtaimingthere is nothing else to dde denies is medications
make him tired. [ECF No. 25-112028].

Barnett feels like a vibrating alarm clock would accommobetdearing issues, and
alleges the doctors and nurses at Corizon have denied his request for a vibratirgioala All
Defendants do not work for Corizaiie medical service provider for FCC. All Defendaants not
doctors or nurses, amadl are employed by MDOQurther, eaclbefendant never denied his
request for aibratingalarm clock. [ECF No. 25-1129-34].

Barnett acknowledges he has never received a false conduct viébateory action by
him, nor has he received a conduct violation for something he did ndedacknowledges the
only timehe has ever been denigdvilegeswas when he wassueda conduct violation or sent to
administrative segregatioBarnett fails to show angonnectiorbetween WardeKillmer and any
denial of IRR’s or other workequested by BarneBarnett believe$VardenVillmer retaliated
againsthim becauséis family called while Barnett was in administrative segrega{ié@.F No.
25-1 11 3541, 48-52].

Finally, Barnettin his depositiontestified he was being retaliated against because of his

relationship withGeorge Biddy, an inmate who has convinced Barnett he is his father. Biddy has



recently been transferred to another facility, and Barnett believes Defehdae retaliated
against him for his relationship with Biddy. [ECF No. 25%14%47, 53-54].
1. STANDARD OF REVIEW

Summary Judgment is proper onlyhere exists “no genuine issue as to any material fact”
and the moving party is entitled to judgment as a matter ofHad.. R. of Civ. Pro6(c); Bores
v. Domino’s Pizza, LL(530 F3d 671, 674 YBCir. 2008).Theburden of proof is on the party
moving for summary judgmerand all facts andeasonable inferensare to be viewed in the
light mostfavorable to the non-moving partyuluth, Winnipeg and Pacific Ry. Co. v. City of Orr
529 F.3d 794, 798" Cir. 2008). “Although the moving party has the burden of demonstrating the
absence of genuine issues of material fact, ‘the nonmoving party may not rest upaemals or
allegations, but must instead set forth specific facts sufficient to rgeseusne issue for trial.”
Burchett v. Target Corp340 F.3d 510, 516 (8th Cir. 200@)otingRoseMaston v. NME Hosps.,

Inc., 133 F.3d 1104, 1107 (8th Cir.1998).

Material facts are determined by substantive law, and factual disputesambickelevant
or collateral do not preclude Summary Judgem@ndlerson v. Liberty Lobby, Ind77 U.S. 242,

248 (1986). A dispute is a genuine issue, where the evidence is such a reasonable jury aould retur
a \erdict for the nonmoving partid. at 248.

The Court may grant summary judgment if the motion and supporting materials, show the
movant is entitled toelief, wherethe opposing party fails to properly address the moving party’s
assertion of fact. Fed. R. of Civ. Proc. 56(&¢lotex Corp. v. Catretd77 U.S. 317, 324, (1986)
(finding “Rule 56(e) permits a proper summary judgment motion to be opposed by hay of t
kinds of evidentiary materials listed in Rule 56(c), except the mere pleadingsellies”).

1. DISCUSSION



Defendants move for Summary Judgmenablaims, arguing Plaintiff has failed to
exhaust his administrative remeditree 8" amendment individual capacity claims fail because
Barnett cannot show Defendants were deliberately indifféoeltaintiff’'s objectiveserious
medical needshe retéiation claim fails because Plaintiff cannot meet the elements of a claim of
retdiation; and finally,Plaintiff’'s Americans with Disability Act clainfails, because he is not a
gualified individualandhe was never denied apyivileges [ECF No. 25]

A. Failure to Exhaust Administrative Remedies

Defendants argue the Plaintiff has failed to exhaust his administrative esynaoll
therefore Summary Judgment is appropriate pursuant to 81997 (el@mf Litigation Reform
Act (“PLRA"). 42 U.S.C. 81997(&d). The PLRA statesn pertinent part,: “no action shall be
brought with respect to prison conditions under section 1983 of this title, or any othexl [Eeger
by a prisoner confined in any jail, prison, or other correctional facility, sath adminigative
remedies as are available are exhausted.” 42 U.S.C. 81997(e)(a). “There istion tjuzts
exhaustion is mandatory under the PLRA and that unexhausted claims cannot be brought in cour
Jones v. Bogkb49 U.S. 199, 211 (2007Aiting Porter v. Nssle 534 U.S. 516, 524 (2002)
“Failure to exhaust administrative remedies is an affirmative defense tleat,pMdd and proven,
‘requires immediate dismissal of all claims brought by inmates with respect to poisdions ...
under 42 U.S.C. § 1983.Hahn v. Armstrong407 F. App'x 77, 78 (8th Cir. 201Xuoting
Gibson v. Webe31 F.3d 339, 341 (8th Cir.2005)).

The PLRA makes it clear, the exhaustion of administrative remedies is mandaory.
plaintiff has filed two IRR’s through the prisons administrative procedure, howel®th IRR’s
heindicated the issue was résed by discussion or withdrawsy him, and neither involved issues

related to his claim in this caJ&CF No. 25-9]Further, Plaintiff's never filed a formal grievance,



which is the next step in the adminisivatappeal procesfECF No. 25-2 at 9, 13-14, LL&ailure
to file grievances and appeals of those grievances,sti@aclaimanhas not exhausted his
administrative remediesind Defendant’s Summary Judgment motion must be granted on this
issue.

Further, the Court also notes Plaintiff has not filed a response to the Defe/@lantizary
Judgment Motion, even after the Court issued two show cause orders instructing hiro.tdhd#o s
Court finds Plaintiff has failed to exhaust administrative remediesreghhy law, and his claims
will be denied. Notwithstanding this conclusion, the court will consider his claims oretitts.m

B. Eighth Amendment Claim

Defendants next arguke Plaintiff's EighthAmendment claims fail becaube has not
shownDefendants were deliberately indiffereathis seriousmedical needslo establish
Defendantsconduct violates the Eighth Amendment’s prohibition against cruel and unusual
punishmenta Plaintiff must establish Defendants exhibited deliberatiéference to hisor her
serious medical needsSstelle v. Gamble429 U.S. 97, 106 (197@plaintiff must show, not only
he has a serious objective medical need, but also Defendantektiesnneed and deliberately
disregardedhe needJolly v. Knuden 205 F.3d. 1094, 1096 (8th Cir.200@)must be more than
adisagreement with the course of medical treatment, but must instead be intentionatmmedtre
or a refusal to providmedical careWarren v. Fanning950 F.2d 1370, 1373 (8th Cir. 1991). A
“serious medical need” is one “that has been diagnosed by a physician asgegeatiment or
one that is so obvious that even a lay person would easily recognize the neceasitydtor's
attention.”Coleman v. Rahijal14 F.3d. 778, 784 (8th Cir.199q0otingCamberos v. Branstad

73 F.3d. 174, 176 (8thCir.1995).



Plaintiff's EighthAmendment clainderivesfrom his allegationfie has a hearing
impairment and Defendants have failed to accommdudatenpairmentthus showing deliberate
indifference to himPlaintiff did not informprison officials at FC®f hearing issues at the
beginning of his incarceration, and has never been diagnosed with hearjrgépste testing
[ECF No. 251 Y 2124]. Plaintiff admits to sleeping througinmatecounts throughout the day as
he claims there is nothing else to do. [ECF Nol12Bf22, 26-27].Further Plaintiff provides no
evidence, and does not claim Defendants, have ever denied his hearing be testedjoestiso
receive an alarm clock. [ECF N25-1 Y 33-34]He instead has testified his request for an alarm
clock wasdenied by Corizori-CC’s medical provider. [ECF No. 25-1 3@ laintiff has not
shown any proof any Defendants or prison offickdseshown déberate indifference to his
medical needdn violation of the Eighth Amendment. In light of the above findings, this claim
does not present any material issues of fact as to Defehdamdisict, and Defendantsequest of
Summary Judgmentill be grantedwith respect td°laintiff’'s Eighth Anmendment claims.

C. Ameri@ans with Disabilities Act Claim

Plaintiff also claing Defendants violated the Americans with Disabilities Acthayfailed
to accommodate his heariingpairment “To state a prima facie dla under the ADA, a plaintiff
must show: 1) he is a person with a disability as defined by statute; 2) he isisermuralified for
the benefit in question; and 3) he was excluded from the benefit due to discrimination based upon
disability.” Randolph v. Rodgerd 70 F.3d 850, 858 (8th Cir. 199%¢e42 U.S.C. § 12131
gualified individual with a disability is a person with a disability who, with ohautt reasonable
modifications tgpolicies, meets the requirements for the receipt of services provided by a public

entity. 42 U.S.C. § 12131.



Plaintiff admit he was never denied apyivileges to which he was entitled, as he has
never received afse conduct violatiofECF Na 25-1 1 3334]. Plaintiff wasonly been denied
privilegeswhen he was iadministrative segregatipwherehe was only placed in as punishment
for conduct violation$e actually committedECF No. 25-1  37]. Furthelaintiff has never
been diagnosed with a hearing disorder, and was tested for hearing loss both prior tongridsdur
incarceration[ECF No. 25-1 124]Plaintiff has not shown a prima facie claim under the ADA,
because hwas not denied any benefitsgivileges due to discrimination based on his disability.
Plaintiff has not made a prima facie showing of a claim under the ADA, and Defendant’s
Summary Judgment motion must be granted on this issue.

D. Retaliation Claim

Plaintiff also clains Defendants retaliated against him for requesting accommodations
under the Americans with Disabilities A&t prisoner has a first amendment right to be free from
retaliation for using the prison’s grievance procékdson v. Shuffma®03 F.3d 439, 449-450
(8th Cir. 2010). To prevail on such a claim, a prisoner must establish: “(1) that he emgaged i
proteced activity; (2) that the government official took adverse action against hinveléd chill
a person of ordinary firmness from continuing in the activity; and (3) that the adwtise was
motivated at least in part by the exercise of the protectedta¢ Santiago v. Blair 707 F.3d 984,
991 (8th Cir. 2013)djting Revels v. Vincen382 F.3d 870, 876 (8th Cir.2004)). The prisoner must
show the official took the action because the plaietifjagedn protectedactivity, andwhile this
is typically a jury questiont can be resolved when there is no doubt ésdsesultRevels 382
F.3dat876 (quotingRicketts v. Columbije86 F.3d 775, 779 (8th Cir.19944.retaliation claim
fails if the Defendantan praluce some evidence the iplaff committed the violation, that is the

basis for theetaliation Moore v. Plaster266 F.3d 928, 932 (8th Cir. 2001).



Plaintiff acknowledgehe has never received a false conduct violafiberefore heannot
show any official took action which would chill him from continuing in his activity, othan th
conductfor actionswhich hewould ordinarily receive discipline. [ECF No. 25-1 §{{36ince
Plaintiff has not been denied any rights to which he was not entittedigve it cannot be said
Plaintiff engaged in a protected activity. Defendant has produced evidence, Plaintiff's ow
admission, Plaintiff committethe violations and thus Plaintiff's retaliation claim must.fail

Further, in Plaintiff's deposition he changed his themfryvhy he was being retaliated
against. Plaintiff's petitiomlleges he was retaliated against for asking for accommodations on
behalf of his ADA claim, but, iflaintiff's deposition, and he noassertdie was retaliated against
because of his relationship with George Biddy. [ECF No. 25-1 {145, 47]. The CouRlanuisf
only presented a claim for retaliation on the basis of alleged retaliatiorP&dtetiff's request for
accommodationg/as deniedinder the ADA. [ECF No. 9 at 4-5]. In any event, Plaintiff has
presented no authority he has any constitutional right to association with angatiwilar
inmate.Therefore Plaintiff has not made a claifor retaliation andDefendand’ Motion for
Summary Judgment on this issue muesghbanted.

V. CONCLUSION

Plaintiff's claims must fail because he has not failed to exhaust his administeatiedies.
Plaintiff's Eighth Amendment claim is deniezh the meritsas Plaintiff has presented no evidence
Defendants showed deliberate indifference to his serious medical needs. AGIAD is also
deniedon the merits sincBlaintiff has not shown he was denied any benefifgigiegesdue to
discrimination, based on his alleged disability. Plaintiff's retaliation claim also rewd#riel on

the meritdbecaise Plaintiff has not shown sas disciplined for engaging in protected activites



Summary Judgment is granted in favor of Defendants, and all of his claimsmargsdis with
prejudice.
Accordingly,

IT ISHEREBY ORDERED thatDefendats’ Motion for Summary Judgment is hereby

GRANTED. [ECF No. 24].

So Ordered this 18 Day of May, 2016.

&. BAvik bl

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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