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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

CHAD MERGELMEYER, )
Petitioner, : )
VS. )) Case No. 4:14 CV 1494 ACL
JAY CASSADY, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on the Petitb@had Mergelmeyer for a Writ of Habeas
Corpus under 28 U.S.§.2254.

I. Procedural History

Petitioner is currently incarcerated at thBelson City Correctional Center in Jefferson
City, Missouri, pursuant to the Sentence araiyoent of the Circuit Court of Warren County,
Missouri. (Respt's Ex. C at 82-83.)

On June 12, 2009, a jury found Petitioner guilty of involuntary manslaughter of the
Petitioner’s brother, Gary. (Respt's Ex. B at 161.) The wt sentenced hiras a persistent
offender to twenty years’ imprisonmentd. at 168.

Petitioner raised two points adirect appeal of his conviction. (Respt's Ex. D.) He
first argued that the trial court abused its disorein sustaining the St objections to defense
counsel’'s attempted questioning of potentiabja about Petitioner’'s alleged admissions to

driving the vehicle involved in the accitewhich resulted in Gary’s deathld. He next

1 For clarity, the undersigned will identify Chadd Gary Merglemeyer by their first names as

the Petitioner (Chad) and the victim (Gary) arstlarothers with the same last name. Chad
Merglemeyer will most frequentlye referred to as Petitioner.
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argued that the trial court erred in overrulimg objection and in admitting into evidence his
statements made to Sgt. Chris Patb@fore he was informed of hHidiranda rights. Id. On
October 12, 2010, the Missouri Cowt Appeals affirmed the judgent of the trial court.
(Respt’s Ex. F.)

Petitioner filed gro se motion for post-conviction redf under Rule 29.15 on January
26, 2011. (Respt’'s Ex. G at 4-14.) After appwient of counsel, Petitioner filed an amended
post-conviction relief motion und&ule 29.15 and request for andantiary hearing, in which
he raised the following claims: (1) he was denied due process because the prosecutor engaged
in misconduct when he failed to disclose thethi Impact Statement of Petitioner and Gary’s
mother, Donna Mergelmeyer, and used the stateagainst him at trial; (2) he was denied due
process because the prosecetogaged in misconduct when he asked Mrs. Mergelmeyer
guestions about her family’s lack of suppont Retitioner despite sushed objections; (3) he
was denied effective assistancecotinsel because trial counseldd to object when the State
presented evidence of Mrs. Mergelmeyer’s filimgl dettlement of a wrongful death action; and
(4) he was denied due process of law and gfeassistance of counsel because Petitioner was
improperly prevented from cross-examinidgs. Mergelmeyer about who had told her
Petitioner was driving. (Respt’'s Ex. G1&-35.) On November 30, 2012, the motion court
denied Petitioner's amended motion aaduest for an evidentiary hearindd. at 36-44.

Petitioner raised the followg points on appeal from the dahof post-conwtion relief:
(1) he was denied due process when thegorgson failed to disclose Mrs. Mergelmeyer’s
victim impact statement and used the statemeaihaghim at trial; (2he was denied effective
assistance of counsel because trial counsel faletject to evidencef Mrs. Mergelmeyer’s
wrongful death settlement; and (3) he was eeémiffective assistance of counsel because
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appellate counsel failed to assentdirect appeal that the trizdurt erred in not allowing him to

cross-examine Mrs. Mergelmeyer about who héditier that Petitioner was driving. (Respt’s
Ex. H.) The Missouri Court dAppeals affirmed the decision of the motion court. (Respt’s
Ex. J)

Petitioner filed the inaint habeas action on January 30, 2013, raising the following
grounds for relief: (1) the prosecutor engagechisconduct when he failed to disclose Mrs.
Mergelmeyer’s Victim Impact Statement and usadh statement against Petitioner at trial,
constituting a discovery ari@tady violation; (2) the prosecutor engaged in misconduct when he
asked Mrs. Mergelmeyer about her family’s ladlsupport for Petitioner and her speculation
about whether Petitioner was driving despite sustained objections; (3) trial counsel was
ineffective in failing to object when the Stateesented evidence of Mrs. Mergelmeyer’s filing
and settlement of a wrongful death action; and (@}rial court erred in not allowing him to ask
Mrs. Mergelmeyer on re-cross abettio told her that Petitioner walriving. He also argues in
Ground Four that trial counsel wiagffective for not making an offef proof and that appellate
counsel was ineffective for not challenging lingitations on the re&ross examination on
appeal. (Doc. 1.)

On October 20, 2014, Respondent filed a Respmn®eder to Show Cause, in which he
argues that Grounds One, Two, guadts of Ground Four are prateally defaulted; the Petition
is untimely; and all of Petitioner'saims fail on their merits. (Doc. 8.)

Il. Background Facts

The Court’s summary of the facts below is taken from the deaéitire Missouri Court
of Appeals affirming the denial of post-caation relief. (Respt's Ex. J at 2-3.)

On April 16, 2008, Petitioner and his brath&ary Mergelmeyer (“Gary”), were
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involved in a one-vehicle accident resultingdary’s death. Prior to being taken to the

hospital, Petitioner was placed under arrestifank driving. Petitioner was subsequently
charged with one count of first-degree involuntary manslaughter. The State of Missouri alleged
that Petitioner was under the influence obalal when he operated the motor vehicle, and
through criminal negligence, caused the death of his passenger, Gary.

Petitioner’s case proceededaqury trial on June 11 and 12, 2009. At trial, Petitioner
claimed he was not the drivertbie truck involved in the accidentut that his brother Gary was
the driver. The State presented substantiakenid that Petitioner was the driver, including the
following: evidence that Gary did not have &dr’s license and theswho knew him had not
seem him drive in years; an accident reconswoidt who testified that the circumstances of the
crash indicated Petitioner was the driver; aridissouri State Highway Patrol trooper who
testified that Petitioneadmitted he was driving the truck dugian interview with the trooper the
night of the accident.

The State also presented the testimony of Petitioner and Gary’s mother, Donna
Mergelmeyer. Mrs. Mergelmeyer testified thaltowing Gary’s death, she had been in contact
with the prosecutor’s victim advocate and had filbed a victim impact statement. She further
testified that she accepted a $25,000 wrongfulrdsettlement from Petitioner’s insurance
company because it was her understanding thatdPeti was driving the night of the accident.

The jury found Petitioner guilty of firslegree involuntary nmeslaughter.

[ll. Timeliness
Respondent argues that the instant Petitiamisnely. Petitioner has not responded to

Respondent’s argument regarding the timeliness of the Petition.
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Pursuant to 28 U.S.C. § 2244(d), Petitioned bae year from the date his judgment of
conviction became final within whidio file a petition for writ of hbeas corpus in federal court.
Where, as here, a Missouri petitioner does not saeekfer to the Missouri Supreme Court after
direct appeal, his judgment becomes final uponraipn of the time withirwhich to seek such
discretionary review, that is, fifteen dayseafthe court of appesissues its opinion.Gonzalez
v. Thaler, 565 U.S. 134 (2012); Mo. S.Ct. R. 83.02hus, Petitioner’s judgent of conviction
became final on October 27, 2010, fifteen days #fieiMissouri Court of Appeals affirmed his
conviction on direct appeal.

In examining whether the instant Petition wasdly filed, it is important to note that the
one-year limitations period was tolled durithg pendency of Petither’s post-conviction
proceedings. 28 U.S.C. § 2244(d)(2). Petitioner filed his pro se motion for post-conviction
relief on January 26, 2011. (Respt’s Ex. G at B@cause the statute ran ninety-one days from
the conclusion of direct revieto the filing of tke post-conviction motion, Petitioner had two
hundred seventy-five days of “untolled” time remaining to file his Petition. The statute began
to run again on October 23, 2013, the date e@fisbuance of the mandate in Petitioner’s
post-conviction relief proceedingsSee Payne v. Kemna, 441 F.3d 570, 572 (8th Cir. 2006).
Petitioner’s deadline to filthe instant petition was JuBb, 2014, two-hundred-seventy-five
days after the mandate was issued.

Thus, the Petition mailed on August 11, 2014—esg@en days aftehe deadline—was
untimely filed.

IV. Procedural Default

Respondent argues that Groudse, Two, and parts of Ground Four are procedurally

defaulted, because Petitioner did not properlyertiem in the State court proceedings.
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To avoid defaulting on a claim,federal habeas petitioner mhate fairly presented the
substance of the claim to the staburts, thereby affording theatd courts a fair opportunity to
apply controlling legal pinciples to the facts bearing on the claindemark v. lowa, 322 F.3d
1018, 1020-21 (8th Cir. 2003) (internal quotatimarks and citations omitted) (quoting
Anderson v. Harless, 459 U.S. 4, 6 (1982) (per curiam) afweblerson v. Groose, 106 F.3d 242,
245 (8th Cir. 1997)). Specifically,state prisoner must fairly pregezach of his @ims in each
appropriate state court before segkinfederal writ of habeas corpufaldwin v. Reese, 541
U.S. 27, 29 (2004). A claim has been fairly praed when a petitiondias properly raised the
same factual grounds and legal thesiin the state courts that iseattempting to raise in his
federal petition. Wemark, 322 F.3d at 1021 (internal qutitan marks omitted) (quotindpubert
v. Hopkins, 75 F.3d 1232, 1240 (8th Cir. 1996)). Clainatitwe not fairly presented to the state
courts are procedurally defaultecseeid. at 1022.

Petitioner did not raise the claims tkia¢ State asked improper questions to Mrs.
Mergelmeyer (Ground Two) or the claim that theltcourt erred in connection with the re-cross
of Mrs. Mergelmeyer (Ground Foun his appeal from the dealiof post-conviction relief.

When appellate review of a post-conviction motion is available, failure to include a claim made to
the motion court operates as a pragatibar to consideration of suatclaim by the federal courts.
Flieger v. Delo, 16 F.3d 878, 885 (B Cir. 1994)Boyd v. Groose, 4 F.3d 669, 671 (8th Cir. 1993).

As a result, these claims are procedurally defaulted.

Petitioner raised the claim containeddmund One regarding the alleged discovery
violation in the post-conviction proceedings, Hid not raise it on direcppeal. The Missouri
Court of Appeals found that the claim was oognizable on post-conviction review because
Petitioner knew of the alleged dwsery violation during trial and h&hould have raised the claim
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in his direct appeal. (Respt’s Ex. J at 5Federal courts may not grant habeas relief based on
procedurally defaulted claimstifie state court’s reason for fingi default rests on adequate and
independent state grounds¥Vooten v. Norris, 578 F.3d 767, 777 (8th Cir. 2009) (citation
omitted). The Missouri Court &ppeals’ rejection of Petitioms post-conviction claim of a
discovery andrady violation was based solely on at& procedural rule, specifically, the
requirement that claims @&rady violations must be rsed on direct appeal See Ivory v. Sate,

422 S.W.3d 503, 507 (Mo. Ct. App. 2014) (citation ordittg¢Generally, claims of prosecutorial
misconduct are to be brought up on direct appad are not cognizkin a Rule 29.15
proceeding.”).

Claims that have not been fairly presentetthéostate courts are procedurally defaulted and
may not give rise to federal hedis relief unless the petitioner ddishes “cause for not presenting
the claim on post-conviction appeaid prejudice from the failure, or a fundamental miscarriage
of justice-meaning that he is actually innocen®&orey v. Roper, 603 F.3d 507, 523-24 (8th Cir.
2010), citingSchlup v. Delo, 513 U.S. 298, 324 (1995).

Here, Petitioner does not allege cause andigieg nor does he make a showing of actual
innocence. Accordingly, Petitioner’s defaulted grounds for relief cannot be resurrected from

procedural default.

V. Standard of Review
A federal court’'s power to grant a writ bBbeas corpus is governed by 28 U.S.C.
2254(d), which provides:
(d) An application for a writ of habeasrpus on behalf of a person in custody
pursuant to the judgment of a State couatlsiot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim-
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(1) resulted in a decision thatas contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C§ 2254(d).

The Supreme Court construed 8§ 2254(dWihliams v. Taylor, 529 U.S. 362 (2000).

With respect to the “contrary to” language, a migyasf the Court held that a state court decision
is contrary to clearly establistiéederal law “if the state couatrives at a conclusion opposite to
that reached by [the Supreme Court] on a question of law” or if the state court “decides a case
differently than [the] Court has on a senaditerially indistinguishable facts.’ld. at 405. Under
the “unreasonable appation” prong of§ 2254(d)(1), a writ may issue if “the state court
identifies the correct governing ldgale from [the Supreme Cots} cases but unreasonably
applies [the principle] to the facts thfe particular state prisoner’'s casell. Thus, “a federal
habeas court making the ‘unreaable application’nquiry should ask whether the state court’s
application of clearly establisheddiral law was objectively unreasonableld. at 410.
Although the Court failed tspecifically define “objectivelynreasonable,” it observed that “an

unreasonable application of federal law is diffefemin an incorrect application of federal law.”

Id. at 410.

VI. Petitioner’'s Claims
The undersigned has found that the Petitios waimely filed, and that Grounds One and
Two and part of Ground Four are proceduralfaulted. Although Petitioner’s claims are
subject to dismissal based on these findings, the Court will briefly address the merits of

Petitioner’s claims.
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1. Ground One

In Ground One, Petitioner argues that thespcutor committed misconduct in violation
of state discovery rules atady by not disclosing a Victim Imgct Statement provided to the
prosecutor by Mrs. Mergelmeyer and then usirggstatement against Petitioner at trial.

As previously noted, the Missouri Couwf Appeals found that this claim was not
cognizable because Petitioner knew of the alletigcbvery violation during trial and he should
have raised this claim in his direapppeal. (Respt's Ex. J at5.)

The following testimony was elicited durinthe State’s direct examination of Mrs.
Mergelmeyer:

[Prosecutor]: All right. And at one ptil believe you even filled out what's
called a victim impact statement; is that correct?

[Mrs. Mergelmeyer]: | did.
[Prosecutor]: Okay. Do you think Chad is an alcoholic?

[Defense counsel]: Obj&on to relevancy, Judge.

*k%k

(Counsel approached the bench and the following proceedings were had):

[Defense counsel]:  Judge, as | saysla@oss-examining his own witness and
I’'m trying to give him a litte leeway in that. H@&ow intends to question her
about a victim impact statement d&ms own witness and we've never been
provided a copy of that. | have no ideaatvBhe said. He’also proposing to
have her testify about drugs and alcohddiction, bad acts that were clearly
against the motion in limine to put on suckhing. | just dn’t see anything but a
land mine if we continue in this direction.

[Prosecutor]: Your Honor, where I'm goirtg is | believe tis is all laying

foundation, the ground that she was told by hartkat he was in fact the driver of
this particular vehicle.

*k*%k
THE COURT: Well, you can askshe was told he was dmg and leave it at that.
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(Respt’'s Ex. B at 131.)

In the Victim Impact Statement, Mrs. Mergelmeyer makes the following
statements:

We feel this wasn'’t a crig) we feel it was an accideniVe feel it would be in our

best interest that Chad bent to a drug & alcohol trement program that he has to

complete before he comes home...Becausdewkthat this was an accident we

would not like to see Chad charged witty@ing more than [a] parole violation.

(Respt’'s Ex. K.)

Petitioner’s claim that the prosecutor’s usévisé. Mergelmeyes statement against him
fails becaus®rady only requires the presutor to turn oveexculpatory evidence prior to trial.
See United States v. Gonzales, 90 F.3d 1363, 1368 (8th Cir. 1996B(ady does not require the
Government to disclose inculpatayidence.”). “To establish thatBrady violation
undermines a conviction, a convicted defendant must make each of three showings: (1) the
evidence at issue is favorable to the accused, either because it is exculpatory, or because it is
impeaching, (2) the state suppressed the evideitber willfully or inadvertently, and (3)
prejudiceensued.” Skinner v. Switzer, 562 U.S. 521, 536 (2011).

Petitioner claims that the statement wasugxatory because it “apparently includes an
indication that Petitioner never made anyma&sion to his mother during their numerous
conversations.” (Doc.1at6.) The Victimpact Statement, however, provides no information
regarding whether Petitioner made an admission to his mother. Bédesisklergelmeyes
statement was not exculpatory, Petitiofagls to establish the elements oBeady violation.

Petitioner’s claim that the prosecutor committed misconduct by violating state discovery
rules also fails. Federal habeaseakis not concerned with violation efatediscoveryrules

See Johnston v. Bowersox, 119 F. Supp.2d 971, 981 (E.D. Mo. 20Q@}ernal citations omitted).

Instead, as a general rulep]ifosecutoriamisconducidoes not warrant federal habeas relief
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unless the misconduct infected thal with enough unfairness tender [petitioner’s] conviction
a denial of due process.Robertsv. Bowersox, 137 F.3d 1062, 1066 (8th Cir. 1998). Notably,
the prosecutor never presented the contertéref Mergelmeyes Victim Impact Statement to
the jury. The prosecutorimere references tdrs. Mergelmeyés Victim Impact Statement
were not so unfair as to amountaaenial of due process.

Thus, Ground One will be denied.

2. Ground Two

In Ground Two, Petitioner argues tlilaé prosecutor engaged in misconduct when he
asked Mrs. Mergelmeyer about her family’s laglsupport for Petitioner and her speculation
about whether Petitioner was driving, despite sustained objections.

Early during direct examination, Mrs. Melgheyer testified, presumably for the first
time, that she had seen Gary driving Petitioneelsicle just weeks before the wreck. (Respt’s
Ex. B at 129.) During a series of questions rémga why Mrs. Mergelmeyedid not reveal this
information sooner, the prosecutor asked, “you dideglly think that Gary was the driver.Td.
at 130. The trial court sustained defesunsel’s objection to that questioid.

The prosecutor then began asking Mrs. Mergelmeyer about the Victim Impact Statement.
Id. Specifically, the prosecutor noted that shedube term “we” in her statement, and asked
Mrs. Mergelmeyer to whom she was referringd. at 131. Mrs. Mergelmeyer testified that the
“we” referred to herself, one of hdaughters, and thdaughter’'s spouseld. The prosecutor
then attempted to ask if Petitioner’s otkéalings “are not supptive” of Petitioner. Id.

Defense counsel objected on the grounds oVagley, and the court sashed the objection.ld.
The prosecutor attempted tdkdbe same question a seconddjrand the objection was again
sustained. Id. at 132,

The prosecutor then asked Mrs. Mergelmeyer whether Petitioner ever admitted to Mrs.
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Mergelmeyer that he was the driveld. Mrs. Mergelmeyer responded that Petitioner never
“c[a]me out and said that he was the drivetd. The prosecutor responded by asking whether
Petitioner used “words that led ytubelieve he was the driver.1d. The court sustained
defense counsel’s objection to this quesbiarthe grounds that it called for speculatiokd.

When Mrs. Mergelmeyer testified that she caudtiremember “the exact words” Petitioner used,
the prosecutor asked her whether she had drawsoti@usion based ondlr conversations that
he was the driver.ld. The court again sustained defense counsel’s objettairhe question
called for speculation.ld.

In each of the cited instances of allegeg@roper questioning by the prosecutor, the trial
court sustained defense counsel’s objections, lyegeanting Petitioner theelief he requested.
Every improper or erroneous statement by a prosecutor does not necessarily present a
constitutional violation. Donnelly v. DeChristoforo, 416 U.S. 637, 647 (1974). The relevant
inquiry onhabeaseview is whether the commemisinfectedthetrial with unfairness as to make
the conviction and/or sentenciaglenial of due processDarden v. Wainwright, 477 U.S. 168,
181 (1986). Assuming the prosecutor’s questioninguifs. Mergelmeyer was improper,
Petitioner cannot demonstrate thay ahthe questions were so inflammatory as to deprive him of
due process.

Thus, Ground Two will be denied.

3. Ground Three

In his third ground for reliefPetitioner argues thaial counsel was ineffective in failing
to object when the State presented evidenddref Mergelmeyer’s filing and settlement of a
wrongful death action.

Prior to trial, defense counsel filed a noatin limine seeking to exclude any evidence

related to Mrs. Mergelmeyer&ettlement of a wrongful deatlase for damages arising from
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Gary’'s death. (Respt’'s Ex. C at 43-44.) The tgranted the motion as to the result of the civil
case, but denied the motion as to the State’gyatnluse Mrs. Mergelmeyer’s testimony from the
settlement hearing as a prior amsistent statement if Mrs. Mergelmeyer testified differently in
Petitioner’s trial. (Respt’Ex. B at 13-14.)

During direct examination at trial, Mrs. Mergelmeyer denied that Petitioner admitted to
being the driver. Id. at 132. The prosecutor then askedMiergelmeyer whether she testified
in connection with the wrongful deathtimn that Petitioner was the drivedd. The following
exchange occurred:

[Prosecutor]: And as part tiiat did you testify at tt hearing that it was your

understanding that Chad was operatingnio¢or vehicle thataused the death of

your son Gary?

[Mrs. Mergelmeyer]: Yes, | did.

[Prosecutor]: And you accepted twetfitye thousand dollars for that?

[Mrs. Mergelmeyer]: Yes, | did.

[Prosecutor]: And now you're tellingétjury today you don’t remember whether
your son Chad told you he was driving or.nds that what you're stating today?

[Mrs. Mergelmeyer]: | went by the policepert and all the other reports that was
on there that—

Id. The prosecutor noted that Mrs. Mergelmey&&imony at the settlement hearing pre-dated
the disclosure of the pak reports to Petitionerld. at 132. Mrs. Mergelmeyer also
acknowledged that she had never informed teerance company thatesdid not know that
Petitioner was driving.Id. at 133.
Defense counsel did not object tasthne of questioning, but elicited on
cross-examination of Mrs. Mergelmeyer that she never testified at the hearing that Petitioner was
driving, but only stated that wder “understanding” based on wkhe was told by the insurance

company. Id. at 133. Mrs. Mergelmeyer further testdithat the insurance company called her
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and offered her $25,000 if she agréedettle, and thahe never hired an attorney or pursued a
claim. Id.

During closing argument, the prosecuaogued that, because Mrs. Mergelmeyer
collected a $25,000 settlement, she “knew” Petérovas driving the night of the accidenitd.
at 154.

Petitioner raised the claim that trial counsel was ineffeati¥ailing to object to the
evidence regarding the wrongful death settleiie the post-conviction proceedings. The
Missouri Court of Appeal held as follows:

Our review of the record shows thhere is no reasonable probability the
outcome of Mergelmeyer’s trial would Ve been different had evidence of the
wrongful death settlement been excludegte Tisiusv. Sate, 183 S.W.3d at 212.
Donna’s testimony that she accepted H#esaent from Mergelmeyer’s insurance
company and the State’s argument thaeptance of the settlement indicated
Donna’s knowledge that Mergelmeyer whs/ing is cumulative to the State’s
other substantial evidence that Mergelmiayas driving the night of the accident.
The State presented evidence that Gadyndit have a driver’scense and those
who knew him had not seen him drive in years. The State also presented an
accident reconstructionist who testifiddht the circumstances of the crash
indicated Mergelmeyer was the driveAdditionally, a Missouri State Highway
Patrol trooper testified that Mergelmeysmitted to driving the truck during an
interview on the night of the accidenBecause the State presented other
substantial evidence of Mergelmeyer’s guiial counsel’s failure to object to the
evidence of the wrongful death #einent agreement was not outcome
determinative and did not prejudice hinfccordingly, the motion court did not
clearly err in denying Mergelmeyer an evidentiary hearing on his claim of
ineffective assistance of counsel.

(Respt’'s Ex. J at 8.)

In order to state a claim ofeffective assistance of trial counsel, a petitioner must meet
theSrrickland standard: Petitioner must demonstrat tis counsel’s performance was deficient
and that he was prejudiced by that performan&ickland v. Washington, 466 U.S. 668, 687
(1984). Deficient representation means counselgluct fell below the conduct of a reasonably

competent attorney.Srickland, 466 U.S. at 687. To establistejudice, a petitioner must show
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“a reasonable probability that, but for counsel’s ofgssional errors, theselt of the proceeding
would have been different.”ld. at 694. Federal habeas review &rackland claim is highly
deferential, because “[tlhe question is nokttter a federal court beves the state court’s
determination under thgrickland standard was incorrect but ether the determination was
unreasonable—a substantially higher threshol®riowles v. Mirzayance, 129 S.Ct. 1411, 1420
(2009) (internal quotations and citations omitted).

The Missouri Court of Appeals reasonably appf&ickland and found that Petitioner
was unable to demonstrate prejudice. The resopgports the finding thalhere is no reasonable
probability the outcome of the trial would haveeh different had the evidence of the wrongful
death settlement been excluded. Given thefgignt other evidence presented that Petitioner
was the driver, Mrs. Mergelmeyer’s testimony wasely cumulative. The determination of the
State court does not contravene or unreasorsiply clearly established federal law. Thus,
Ground Three is denied.

4. Ground Four

In his final ground for relief, Petitioner argueattkhe trial court ergkin not allowing him
to ask Mrs. Mergelmeyer on re-cross about wid her that Petitioner was driving. He also
argues in Ground Four that trial counsel was gwai¥e for not making an offer of proof and that
appellate counsel was ineffective for not chadieg the limitations on the re-cross examination
on appeal. Petitioner contends that Mrs. Memgsgier would have testified that officers came to
her home the night of the accident and toldthat Gary had died in an accident in which
Petitioner was driving.

On re-direct, the prosecutor asked Mrs.riggmeyer how the insurance company found
out about the accidenthd Mrs. Mergelmeyer indicated that she may have been the one to notify

the insurance company. (Respt’'s Ex. B at 134-3The prosecutor subsequently asked Mrs.
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Mergelmeyer if Petitioner gaveer the information she provided to the insurance compady.
at 135. Mrs. Mergelmeyer testified that she ditremember if she talkealith Petitioner about
the accident prior to cafig the insurance companyd.

On re-cross, defense counsel attempted to ask Mrs. Mergelmeyer what happened when
two police officers came to her house on the nighhefaccident to tell her that Gary had died.
Id. The trial court sustained tlpgosecutor’s objection to thime of questioning as beyond the
scope of re-direct.ld. Defense counsel did not makeaffer of proof on his proposed
guestions, but argued in the motion for new thalt the trial court erred in sustaining the
objection. 1d. Appellate counsel did not include a claiefated to this issue in Petitioner’s
direct appeal.

Petitioner raised the claims that the trial court erred in sustaining the prosecutor’s
objection, and that trial and aplag¢e counsel were ineffectivelated to thigssue in the
post-conviction proceedings. The tiom court held that the trigourt did not err in sustaining
the State’s objections because the questidtexdasxceeded the scope of the State’s redirect
examination, and that neither trial counsel ngredlpte counsel were iffective in failing to
raise meritless claims. (Respt’'s Ex. G at 43-44)e Missouri Court of ppeals noted that this
claim of error was not preserved because trial counsel made no offer of proof. (Respt's Ex. J at
9.) The court found that appellateunsel was not ineffective failing to raise an unpreserved
claim because the alleged trial court error was not so substantial as to amount to a manifest
injustice or a miscarriage of justicdd. at 10. The court stated:

Mergelmeyer has not shown, nor does itacord indicate, that the trial

court’s rulings sustaining the State’s objes constituted a manifest injustice or

miscarriage of justice. Even if triabunsel had been allowed to cross-examine

Donna regarding her knowledge of who was driving the vehicle, there is no

reasonable probability that such testimarmuld have changed the outcome of the

trial. Even without Donna’s testimony gtiury had ample evidence to support its
verdict, including: evidence that Garyddiot have a drivés license; testimony
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from an accident reconstructionist that the circumstances of the crash indicated

Mergelmeyer was the driver; and evidence that Mergelmeyer admitted he was the

driver during an interview with a Missrri State Highway Pail trooper. Given

the substantial evidence of Mergelmeyeilt, it is improbable we would have

found plain error in the triaourt’s ruling sustaininghe State’s objections to

Mergelmeyer’s cross-examination of Donna.

(Respt’'s Ex. J at 10.)

Petitioners claim that the trial court erred insaining the State’s objection lacks merit,
as it is “well settled thavidentiaryissuedn State court proceedings are matterStatelaw and
are not reviewable in federal habeas proceedindgsstelle v. McGuire, 502 U.S. 62, 67-68
(1991);Sweet v. Delo, 125 F.3d 1144, 1154 (8th Cir. 1997). The motion court held that the
guestions asked exceeded the sadjike State’s redirect examination. This decision is entitled
to deference, and is not contraryctearly established federal law.

As to Petitioner’s ineffd@ove assistance of counsel cte, the State courts properly
appliedStrickland and found that Petitioner was unablel&nonstrate prejudice resulting from
trial or appellate counsel’s failute properly raise this issueEven assuming trial counsel had
made an offer of proof resulting in the adnossof testimony from Mrs. Mergelmeyer regarding
the police officer's statement, this would notvéaffected the outcome of the trial. As
previously discussed, the State presented mulimleces of evidence showing that Petitioner
was the driver of the vehicleln light of the substantial evidea of Petitioner’'gjuilt, Petitioner
cannot show that the result of the trial woulddaeen different had Mrs. Mergelmeyer been
permitted to testify that officers told her thdtitioner was the driver. Similarly, appellate

counsel was not ineffective for failing to raise aithess claim. Thus, Ground Four is denied.

VI. Certificate of Appealability

To grant a certificate ofpgealability, a federal habeesurt must find a substantial

showing of the denial of a federal constitutional rigiee 28 U.S.C§ 2253(c)(2)Hunter v.
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Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A substd showing is established if the
issues are debatable among reasonable juristajracould resolve the issues differently, or
the issues deserve further proceedin@se Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997).
In this case, Mergelmeyer has failed to malgubstantial showing of the denial of a
constitutional right. Thendersigned is not persuatihat the issues rad in his Petition are
debatable among reasonable juriitat a court could resolve the issues differently, or that the
issues deserve further proceedings.
Accordingly, no Certificate of Appealability shall be issued.
ORDER
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.§@254 bedenied and bedismissed with prejudiceby
separate judgment entered this date.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be
denied a Certificate of Appealability if Petitiorsseks to appeal thisdgment of Dismissal.
/s/ Abbie Crites-Leoni

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 2% day of September, 2017.
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