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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KEITH COSTELLQ,
Petitioner,
No. 4:14€V-01537JAR

V.

TROY STEELE

N e N N N N N N

Respondent. )

MEMORANDUM AND ORDER

This matter is before the Court on Petitioner Keith Costehetition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 225Doc. 1) The government has respondd@®oc. 15) For
the following reasons, Petitioner’s petition DENIED and this action iDISMISSED with
prejudice.

. Introduction and Background

In November 2010, a jury found Petitioner guiltyfio$t-degree robbery. (Resp. Ex. | at
PagelD #: 1016.) The court sentenced him to life in pristth.a( PagelD #: 1@t17.) While
in custody awaiting trial, Petitiondéited a request for a speedy trigiving the state 180 days to
begin its prosecution. Id. at PagelD #: 101p. Petitioner wasappointed counsel from the St.
Louis County Public Defender’s ffice—attorneyNancy Pew (ld.) However,it was later
determined thatthe Office was already representing Petitioner'sdetendant, whm the
prosecution intended to present as a witness against Petifiesding Ms. Pew to withdrav
based on theonflict of interest. (Id.) Before she withdrewshe advised Petitioner that his
replacement counsel would have only about two months to prepare for trial and recommended

that hewithdraw his request for, andaive his right tpa speedy trial(Resp. Ex. G at PagelD #:
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986.) Petitionerdid so,signing whatappeardo be a waiver he wrote himsel{Doc. 161 at
PagelD #: 1028.)

After the original 186day deadline had elapsed, Petitioner, represented by new appointed
counsel, moved to dismiss the charges as-bareed, arguing that hispeedytrial waiver was
unenforceablas theresultof ineffective assistance of counseld that therefore the court lacked
jurisdiction to hear the case. (DocatlPagelD #: 189.) The trial court held a hearing, heard
testimony from the attorneys involved, and denied the motieh at PagelD #: 19.)

On direct appeal, Petitioner argyeaimong other thingsthat the trial court erred in
denying his motion to dismiss. (Resp. Ex. E at PagelD #: 829.) The Missouri Court ofsAppeal
affirmed the conviction and sentence, finding tkat Pews conflict had no effect on her advice
to waive his right to a speedy trialld(at PagelD #: 830.) “Instead,” the cobheld, “the record
reflects [Petitioner] was advised of the advantages and disadvantagesviofywas right to
speed trial, and he chose to do so.I'd.(at PagelD #: 830-31.)

Thereatfter, Petitioner filed a motion for pasinviction relief under Missouri Rule of
Criminal Procedure 29.15, raising the denial ofrhigtion to dismiss as his only point relied on
(Resp. ExG.) Thetrial court denied relief and thdissouri Court of Appeal affirmed. $ee
Resp. Ex. |.)

Petitioner then filed this 8254 petition,arguing that the trial court’s denial of his motion
to dismissviolated his rights to due process under the Fifth and Fourteenth Amendments and was
the result of ineffective assistance of couns@ocs. 1, 16) Under Missouri Revised statute
§217.460, the state must try a defendant within 180 days after receiving his requast. for
The failure to timely try a defendant divests the state courts of jurisdicto. Rev. Stat.

8§ 217.460. The government argues that Petitioner's-duecess grounds not cognizable on



habeas review and thah any event, the trial court’s denialtble motionwas not unreasonable
(Doc. 15.)
[l. Analysis

Pursuant to 28 U.S.C. § 2254, a district court “shall entertain an application foraf writ
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitutiolaws or treaties of the United
States.” 28 U.S.C. § 2254(a)Federal courts may not grant habeas relief on a claim that has
been decided on the merits in state court unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presentedhe State court proceeding.

28 U.S.C. § 2254(d)(1)-(2).

“A state cours decision is contrary to . . . clearly established law if it applies a rule that
contradicts the governing law set forth in [Supreme Court] cases or if ibotsfa set of facts
that are materially indistinguishable from a [Supreme Court] decision and nevertheless
arrives at a [different] resuft. Cagle v. Norris, 474 F.3d 1090, 1095 (8th Cir. 20(Q@)teration
in original) (quotingMitchell v. Esparza, 540 U.S. 12, 15-16 (20)3

A state court “unreasonably applies” federal law when it “identifies the correetmgjog
legd rule from [the Supreme] Coust'cases but unreasonably applies it to the fattthe
particular state prisoner’s case,” or “unreasonably extends apegeiple from [the Supreme
Court’s] precedent to a new context where it should not apply or unreasonably refusesdo exte
that principle to a new context where it should applWlliams v. Taylor, 529 U.S. 362, 407

(2000). A state cours factual findings are gsumed to be correcand its decision may be
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considered an unreasonable determination “only tifisi shown that the state cowrt’
presumptively correct factual findings do not enjoy support in the recdtghh v. Clarke, 387
F.3d 785, 791 (8th Cir. 2004) (citing 28 U.S.C. § 2254(e)(1)).

A. DueProcess

Petitioner first argues that the trial court’s denial of his motion to dismiss violated his
speedytrial and dueprocess rights by denying his motion to dismiss. The Court concluates th
Petitioner is not entitled to reliei this ground.

A Missouri defendant’s right to a speedy trial is encompassed by tweestaflibe first,
Missouri Revised Statute 515.780, requires the state to set the case for trial as soon as
reasonably possible following the defendant’s request for a speedy trialfailline to do so,
however, is not grounds for dismissal. Mo. Rev. Sta&gd$780.2. The second statute, Missouri
Revised Statute 817.490, adopts the Uniform Mandatory Disposition of Detieas Act, Article
lll of which requires the state to bring the defendant to trial within 180 days afdusst for a
final disposition, allowing for necessary or reasonable continuances for gogel sfaown. The
failure to satisfythat requiremenbindsthe trial court to enter an order dismissing the case with
prejudice. Mo. Rev. Stat. § 217.490.

However, d[v] iolation by state officials of a state speedy trial law, taken alone, does not
present a federal claim reviewable on habeas petitiGoe v. Caspari, 39 F.3d 204, 207 (8th
Cir. 1994). Indeed, the Supreme Court has long held th& hot theprovince of a federal
habeas court to reexamine stateirt determinations on statev questions. Estelle v.
McGuire, 502 U.S. 62, 6468 (1991) Petitioner’s argumerfares no bettewhen framed as a
jurisdictional defect: The question of whether the Missouri courts had jurisdiction to sentence

[Petitioner]was one solely of state law and is therefore not properigre this court.”Poe, 39



F.3d at 207. In shorRetitioner’sfirst ground“is based only on Missouri law and actions of
Missouri officials, and thus may be addressed only by the Missouri colurits.”

Further for the reasons discussed below, the Court concludes that, even dnegsti
dueprocess groundavas cognizable, he has failed to show that the trial court’s denial of his
motion to dismissvas unreasonable in light of his express waiver.

B. Ineffective Assistance of Counsel

Liberally construedSone v. Harry, 364 F.3d 912, 914 (8th Cir. 200&jting Estelle v.
Gamble, 429 U.S. 97, 106§1976),Petitioners habeas petitioalsoincludes a Sixth Amendment
ground alleging thatMs. Pew’s conflict of interest deprived him of hight to effective
assistance of counseSpecifially, he argues that his waiver was the result of advice tainted by
the conflict and that therefore he should not be bound bylie Court concludes th&etitioner
is not entitled to relief othis ground either

To prove ineffective assistance ofursel, a habeas petitioner must show that his
attorney’s performance was objectively unreasonable, and that he was prejusiced a
result. Srickland v. Washington, 466 U.S. 668, 687 (1984He “must showthat there is a
reasonable pibability that, but for counsel’'s unprofessional errors, the result of the proceeding
would have been differeit.ld. at 694. When the petitioner alleges ineffective assistance based
on a conflict of interest, he mudémonstrate thdhe conflict ‘actually affected the adaacy of
his representation.”"Mickens v. Taylor, 535 U.S. 162, 168 (2002yuoting Cuyler v. Sullivan,

446 U.S. 335,348349 (1980)). On habeas reviewhetstandard is “highly deferential.
Strickland, 466 U.Sat 689.
In state courtPetitionerargual that, because dfis. Pews conflict, her representation

was “impaired by a split loyalty” to another Public Defender’s Office cliefResp. Ex. B at



PagelD #: 616.) But & the hearing on Petitioner’'s motion to dismisls,. Pewtestified that it
was her practice to advise clients about the potential advantages and disadvantagesitp waivi
their right to speedy trial, arghe would have done so with [Petitioner.]” (Resp. Ex. E at PagelD
#: 830.) Finding that “[n]othing in the record” supportetitioner's claim that Ms. Pew’s
conflict of interest “impaired her ability to advise him regarding his waif/éneoright to speedy
trial,” and noting that “[ufimately, the decision to waive the right to speedy trial was
[Petitioner’s],” thestatecout concluded that the facts did not indicate tiaconflict actually
affected Ms. Pew’s counsel regarding the speedy trial wa(le.

Given that the state court’s factual findings presumed correcPetitioner cannot show
that its holdingwvas a unreasonable application &fickland. Ms. Pew testified that Petitioner
received the same advice that she gives to all of her clients regarding the sedgiar
including a discussion regarding the various advantages and disadvantages inmhetfent
choice The finaldecision was Petitionerand he provides no compellingason to believe that
Ms. Pew’'sconflict affectedhis decisionor impaired his ability to understanithe relatively
straightforward effect of his waiver

In addition, the Court notethat the waiver was actually in Petitioner’s interesthe
additional timeallowed his replacement counsedufficientopportunity to get up to speed on the
case and prepare for trathe very advice Pew gave Petitioner in support of tawev. Indeed,
Petitioner himselfisserted in state couhat waiving his right to a speedy trial was “what any
rational person would do” two months before trial, “rather than plow forward into a mundler a
robbery trial without a lawyer.”(Resp. Ex. G at PagelD #: 986lhdeed,four other public
defenders entered appearances before the attorney who would ultimatelyhdefextdrial took

the case. I{l. at PagelD #: 990.) In the erghe had only three months to prepare for tribd.) (



Absent he waiver, Petitioner’s replacement counsel would have been hard pressed &iedylequ
prepare his defense.

Petitioner arguedn appeal from the denial of his pasinviction motion that the
prosecution was able to discredit a key defense witnegsossexamination by showing that
her memory had diminished during the time between the crime and trial while usirgrbe s
passage of time to excuse its own witnesses’ inconsistendidsat (PagelD #: 991.) But
Petitioner’'s contention that those tactics were attributable solely to the-detagh was only
about fourteen monthsis too speculative to create a reasonable probability that the outcome of
the trial would have been different, especially in light of the benefit of ddai@nal time to
prepare.

[I1.  Conclusion

Accordingly,

IT ISHEREBY ORDERED that Petitioner Keith Costel® Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 (Doc. DENIED.

FURTHER the Court findghat, because Petitioner cannot make a substantial showing of
the denial of a constitutional right, the Court will not issue a certificate obégipkty. See Cox
v. Norris, 133 F.3d 565, 569 (8th Cir. 1997), cert. denied, 525 U.S. 834 (199&)dgment

dismissing this case is filed herewith.

Dated tthSth day OfSeptember2017 %K ﬂ E i

JOHIA. ROSS
UNITED STATESDISTRICT JUDGE




