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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
PAULETTA FRANKLIN,

Plaintiff,

N N N

VS. ) No. 4:18V-01560SPM

ST. LOUIS COUNTY BOARD OF
POLICE COMMISSIONERS, et al.,

Defendants.

— e — —

MEMORANDUM AND ORDER

This matter comes before the Court on the Motion for Summary Judgment filed by
Defendants Robert Vogel, Robert Morley, John Blake St. Louis CougtBoard of Police
Commissioners(collectively, “Defendant$). (Doc. 11). The claims against Boardvere
dismissedatfter the filing of the instant motiorfDoc. 24). The parties have consented to the
jurisdiction of the undersigned United States Magistrate Judge pursuant to 28 U.S.C.(&)636(c)
(Doc. 14). For the following reasons, the Court will grant Defendants’ motion.

. FACTUAL BACKGROUND*

On August 14, 2009, at approximately 2:30 a.m., St. Louis County police d®fodmart
Vogel (“Detective Vogel”) responded to a hospitalll about afemale victim. The victim
reported that she had been physically and sexually #ésdaoy a man later identified as

Kenneth Robertg“Roberts”), in the basement of a house at a particular addreSs. ihouis

! Rule 74.01 (E) of the_ocal Rules of the United States District Court for the Eastern District of
Missouri provides that “[a]ll matters set forth in the [movant's statemenincbntroverted
material facts] shall bdeemed admitted for purposes of summary judgment unless specifically
controverted by the opposing party.” Because Plaintiff did not respond to Defeniliatitsh

for Summary Judgment, she did not controvert anything contained in Defendants’eBtatiem
Uncontroverted Material Factdherefore, all facts contained in Defendants’ Statemént o
Uncontroverted Material Factsedeemed admitted for purposes of the instant motion.
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County. Anong other things, the victim told Detective Vogel tRatbertsheld a knife to her
throat, that he hit her over the head with a liquor bottle when she tried to flee, and that she
accidentally dropped her purse and cell phone in the hdimse.victim alsoexplained that
Roberts grandmother(the plaintiffin this action had been upstairs in the house sleeping, but
had come down to the basement upon hearing a commatiarhich point the victim was able

to escape.

At approximately 3:30 a.mDetective Vogl went tothe address reported by the victim,
accompanied by several other officev8hen Detective Vogel knocked on the door, Plaintiff
Pauletta Franklin (“Plaintiff”}came to the doobut did rot initially open it. At that point, the
officers discoveredlood on the storm door on the outside of the house, which was the door
through which the victinsaid she had escaped. Detective Vogel saw a person matching the
assailant’'s description through a window in the door and asked Plaintiff to open the door
Although Plaintiff initially walked away, she eventuatipened the door and Roberts came
outside, where he was handcuffed and detained. Detective Vogel and other eiffitszes!
Plaintiff's resdence and searched the basenfefierethey discoverednter alia, broken glass
consistent with the victim’s account of being hit over the head with a bottle and whategpjpea
be blood droplets and smears. The officers did not search Plaintiff's entire house,yadd the
not findthe victim’s purseor cell phore.

Later that same day, Detective Vogel presented the dacist what had happened to an
assistant prosecuting attorney, who told Detective Vogel that there was eexdghce to

support a warrant to search the rest of the house for then\@giurse ad cell phoneDetective

2 Although Defendants state that the officers believed that Plaintiff had gieemnission to
search her basement, they do not say that Plaintiff actually did give saasispen, nor ddhey
argue in their motion that Plaintiff consented to the search.
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Vogel believed that there was a fair probability that the victim’s purse dnpghome were still
in Plaintiff's home.Detective Vogel gavehe information necessary for the search warrant
application to St. Louis County police @iter Robert Morley (“Detective Morley”), and
Detective Morley prepared and signedlite statements in the search warrant were accurate and
were consistent with the information that Detective Vogel conveyed to Detective Morley.
Detective Morleybelievedthat everything in the search warrant was true and that there was a fair
probability that the victim’'s purse and cell phone would be found at Plaintiff's hdime
Honorable James R. Hartenbach issued a search warrant at 2:5fir¢pctimg St. Louis Couty
police to search Plaintiff's residence for the victim’s cell phone and purse.

The St. Louis County tactical operations team, supervised by St. Louis County police
officer John Blake (SergeanBlake’), executed the search warrant later that same afiermt
the briefing prior to the execution of the warrant, the team wasmefrthat Roberts was in
custodyand that an elderly woman would probably be in the house, so they should give her more
time to get © the door because of her age. Upon arrivin@laintiff's residence, the tactical
operations unit knocked on the front door and announced their identity and purpose multiple
times. After waitingaboutthirty seconds, Sgeant Blake gave the order to force entry and the
tactical operatins unit brokehrough the door Plaintiff did not call out on her waip the door
to let the officers know she was coming. When the team gained entry, Plaintifiglhbatrihe

door.

3 At her deposition, Plaintiff stated that “about half a minute” elapsed betweetinth the
police knocked on her door and when they forcibly entered her residence. For pufpbses o
instantsummary judgment motion, the Countust view the evidence the light most favorable
to Plaintiff, the non-movantee€Tolan v. Cotton134 S. Ct. 1861, 1866 (2014
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. PROCEDURAL BACKGROUND

On August 14, 2014, Plaintiff filed a Petition in the Twehtyst Judicial Circuit, State of
Missouri, against the St. Louis County Board of Police Commissioners (“Bodbdtective
Vogel, Detective Morley, and Sergeant Blake, alleging that her Fourth Amendmbts wegre
violated during the searches of her home on August 19, 2009. (Doc. 4). Defendants removed the
caseto this Courton September 11, 2014. (Doc. Ij.her Petition, Plaintiff allegefour counts
under 42 U.S.C. § 19831) Unlawful Entry and Search of Residen¢againstBoard and
Detective Vogel) (II) Unlawful Procurement of a Search Warrgdagainst Detective Vogel,
Detective Morley, and Board)lll) Unlawful Use of Force to Obtain Entry Into Residence
(against Sergeant Blake and Boardhd (IV) Failure to Train or Supervigagainst Board)
(Doc. 4). This Court granted Board’s motiondismiss all of the claims against(Doc. 24).

Defendants filed the instant Motion for Summary Judgment on October 16, 2014.
(Doc. 11)* Under the Court<ase Manageme@rder, Plaintiff's opposition to the Motion for
Summary Judgment was due by December 15, 2014. (Doc. 17). After Plaintdfttaileeet this
deadline, the Court issued another order on January 26, 2015 requiring Plaintiff todperssee
to Defendants’ Motion for Summary Judgment by February 6, 2015. (Doc. 21). Plaintiff did not
file any response to DefendanMotion for Summary Judgment.
1. LEGAL STANDARD

Summary judgmerghall be grantetif the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter dfdawR. Civ. P.

56(a);Hill v. Walker, 737 F.3d 1209, 1216 (8th Cir. 2013). The movant “bears the initial

* Because this motion was filed prior to the Court’s resolution of Board’'s motion rtosdis
Board joined in the motion for summary judgment.
® Plaintiff is represented by counsel in this case.
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responsibity of informing the district court of the basis for its motion” and must identify “those
portions of [the record] . . which it believes demonstrate the absence of a genuine issue of
material fact."Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant does so, the
nonmovant must respond by submitting evidentiary materials that set out spestgistiowing
that there is a genuine issue for trldl.at 324 “On a motion for summary judgment, ‘facts must
be viewed in the light most favoralile the nonmoving party only if there is a genuine dispute as
to those facts.”Ricci v. DeStefand57 U.S. 557, 58@009) (quotingScott v. Harrig 550 U.S.
372, 380 (2007)) (internal quotations omitted).
IV.  DISCUSSION

Three claims remain pending fagsolution in this case. In Count |, Plaintiff alleges that
DetectiveVogel and other unnamed officers violated her Fourth Amendment rigreatbsing
andsearchng her home without a warrarih Count II, Plaintiff allegeghat Detectives Vogel
and Morley violated her Fourth Amendment rights by unlawfully procuring &lseerrant for
her home, in that the officers knowingly withheld from the judge issuing thanttéhe fact that
they each knew there was no more evidence to be found at Plaintiff'e. hou€ount lll,
Plaintiff alleges that SergeanBlake violated her Fourth Amendment rights by unlawfully using
force to obtain entry into her residence in order to execute the search waef@nidanthave
movedfor summary judgment on all three of PitEif's claims claiming that they are entitled to
qualified immunity

“Qualified immunity shields government officials from liability in a 8 1983 actionsmle
the official’s conduct violates a clearly established constitutional artstgtright of whch a
reasonable person would have knowbdé Boise v. Taser Int’l, Inc760 F.3d 892, 896 (8th Cir.

2014).The doctrine of qualified immunitybalances two important interestthe need to hold



public officials accountable when they exercise power irresplynand the need to shield
officials from harassment, distraction, and liability when they perform théedteasonably.
Pearson v. Callahan555 U.S. 223, 231 (2009). To promote the second interest, qualified
immunity protects “all but the plainlyncompetent or those who knowingly violate the law.”
Malley v. Briggs 475 U.S. 335, 341 (1986Because qualified immunity ‘is an immunity from
suit rather than a mere defense to liability . . . it is effectively lost if @ sagrroneously
permitted togo to trial.” Pearson 555 U.S. at 231 (quotinglitchell v. Forsyth 472 U.S. 511,

526 (1985)) (ellipses in original)lhus, the Supreme Court hamphasizedhat courts must
resolveissues of qualified immunity at the earlipstssilbe stageof litigation. Id. at 231-32.

The Court uses a twpronged testo resolve qualified immunity issues. Firsthé court
must decide whether the facts that a plaintiff has alleged or shown make out iarviofaa
constitutional right' 1d. at 232 (citations omitted). Second, “the court must decide whether the
right at issue was clearly established at the time of defendant’s allegednduct.” Id.
(quotaton marks and citations omittedif either prong is not satisfiedjualified immunity
applies.d. The Court is free to address the two prongs in either ddlext 236.

A. Count I: Pre-Warrant Entry and Search

In Count I, Plaintiff alleges thddetective Vogel and other unnamed officeidated her
Fourth Amendment rights by entering aselarchingher home without a warra@nd without
exigent circumstancesDefendants asserthat Detective Vogel did not violate Plaintiff's
constitutional rights because the risk that Plaintiff might destroy evidence ctaubtin

exigency that made the warrantless search reaschable.

® To the extent that Defendants also suggest thatrta@arrant search may have bgastified
as a “protective sweep that argument is unavailingA ‘protective sweep’ is a quick and
limited search of pmaises, incident to an arrest and conducted to protect the safety of police
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“It is a basic principle of Fourth Amendment Law that searches and seingrds a
home without a warrant are presumptively unreasonabBlayton v. N.Y.445 U.S. 573, 586
(1980) (quotation marks omittefsee alsoBrigham City, Ut& v. Stuart 547 U.S. 398, 403
(2006). However, “because the ultimate touchstone of the Fourth Amendment is
‘reasonablenessthe warrant requirement is subject to certain exceptidisiart 547 U.S. at
403. The Supreme Court has recognized that exigencies that may justify a leaga®arch
include situations where police are providing emergency assistance to an injavgahrgc
where police officers are “in hot pursuit of a fleeing suspextyhere police need “tprevent
the imminent destructionfeevidence’ Ky. v. King 131 S. Ct. 1849, B% (2011).However,
“[tlhe police bear a heavy burden when attempting to demonstrate an urgent needyltthat mi
justify warrantless searches or arrestdiiited States v. Ramire876 F.3d 755, 760 (8th Cir.
2012) (quotingWelsh v. Wisconsji66 U.S. 740, 7480 (1984)). Such an urgent netbes
not exist by mere suppositiérid.

In order to justify a warrantless search performed to prehentlestruction of evidence,
“police officers must demonstrate a sufficient basis for an officer to believeaimat®dy in the
residence . . . will imminently destroy evidencéd. The relevant inquiry is whether an
experienced and reasonable police officer waldpgbctivelyhave believedt the time ofkearch
that evidencemight imminently be destroyeaot whether the officer'subjectivebelief in the

search’s reasonableness was sinddréted States vCisnerosGutierrez 598 F.3d 997, 1004

officers or others. It is narrowly confined to a cursory visual inspectidhaske places in which

a person might be hidingUnited States v. AndersoB88 F.3d 339, 346 (8th Cir. 2012) (quoting
Maryland v. Buie 494 U.S. 325, 327 (1990)Jhe searclat issue hergvas conducted for the
purpose of preventing destruction of evidence, not protecting officer safety, aasd & search

for evidence of a ame, not a cursory visual inspection of places where a person might be hiding.
Furthermore, the reasonableness of a -po8ty protective sweep does not establish the
constitutionality of the entry preceding that swe€p.United States v. Spotted E&48 F.3d

641, 651 (8th Cir. 2008).



(8th Cir. 2010);Brigham City 547 U.S. a04 (“An action is ‘reasonable’ under the Fourth
Amendment, regardless of the individual actor's state of mind, as long as dhmstiances,
viewed objectively justify [the] action. The officer's subjective motivation is irrelevant
(emphasis and bracleein original) (quotation and citation omittgd The Supreme Court has
also indicated thahe “gravity of the underlying offense” is an important factor to be considere
in determining whether an exigency exis#elsh 466 U.S at 753.

Here, the Defendants contend ttiepre-warrantsearch of Plaintiff's home was justified
because (1) the underlying felony for which Roberés arrested wagxtremely graveand (2)
the searchingofficers had an objectively reasonable belief that Rfaintould imminently
destroy evidence of her grandson’s crimiée Court agrees that the assault perpetrated by
Robertswas a serious crimeédowever, he officers’ basis for believing that Plaintiff would
imminently destroy evidence of Roberts’ crimdass obviousDefendants’ only asserted basis
for the beliefthat Plaintiff might destroy evidence is her “close family relationship to” Reber
Defendants do not claim thBtaintiff made any statements reflecting an intention to destroy or
remove evidengeor that they heard any sounds indicating evidence might imminently be
destroyed or remove@f. United States v. Leveringsta897 F.3d 1112, 111867 (8th Cir. 2004)
(holding that exigent circumstanc@sstified warrantless search whegmlice had reasono
believe that narcotics were being destroyeide suspect’s hotel suibecause they heard water
running and the garbage disposal grinding).

The Court has foundo cases in whicpresence of a suspect’s family member in a home,
standing alone, constituted a sufficient basis for an officer to believe that tloe peosild
imminently destroy evidenae the home, such that the officer could reasonably enter the home

without a warrah One district court in this circuit hdeund that it did natln United States v.



Johnson Criminal No. 06392JRT/JJG, 2007 WL 1501301 (D. Minn. May, 2D07), the
defendant was arrested on suspicion of dealing cocaine. After being takemstatihrdouse, he
informed the police that he had been on the pladtiee time of his arrestith his wife, who was
at their houseld. at *2. Fearing that the wife would destroy evidence at the defendant’s house,
police forced entry into the house without a watré&d. The court held that this entry was not
justified by exigent circumstances because “there was no evidence suggestt the
defendant’s wife was involved in the drug trafficking trade or that she would desteoy
evidence in questionld. at*4.

Some courtsn other circuitshavefound that a familymembeis presence in the honmeg
relevant tathe determination of exigent circumstanciswever, those cases involved additional
facts supporting thefficers’ suspicion that the family membeén the homewould destroy
evidence.SeeUnited States vGardner, 553 F.2d 946, 948 (5th Cir. 1977) (holding tlaat
warrantless search was justified by risk of destruction of evidence whenfémelalg’'s home
was occupied by his “wifand partner in thdrug tradej; Seifert v. Rivera933 F. Supp. 2d 307,
319 (D. Conn. 2013) (holding thatwarrantless searatf a suspect'©romewas justified by risk
of destruction of evidence when the home was occupied by immediate family mevhbersay
have been accomplices or-conspirators in the suspectsmes);Mears v. McCulley881 F.
Supp. 2d 1305, 1331 (N.D. Ala. 2012) (holding thatarrantless search was justified the risk
of destruction of evidence when the defendant’s house was occupied byfhendjnivho had
already lied to the police and thus migbasonably be assumed“te willing to hide, remove,
or destroy evidence on his behalf”).

The case at bar is much more similadobinsorthan to the oubf-circuit cases described

above. As inJoson and in contrast t&eifet, Gardner andMears the officers here had no



reason to believe that Plaintiff was involvedth® crime at issugn any way, nor did they have
any other specific reason to believe she would be motitatdestroy evidencdf the presence
of a close family membewithout more wereenough to justify a reasonable officer in believing
that destuction of evidencevasimminent then warrants would lbemeunnecessary whenever a
suspect’s family memberappened to be in thersa house wherevidence of a serious offense
might be locatedSuch a rule woulghose a significant threat tbe Fourth Amendment’s “firm
line at the entrance to the housPayton 445 U.S. at 590t would alsoconflict with the Eightt
Circuit’'s statement that exigency “do@ot exist by mere suppositibrRamirez 676 F.3d at
760, becausefficers would be able to simply assume than every family membeclined to
destroy evidence instead of assessing facts to determine whethansaoclhination exists.

Furthermore, inassessing the reasonableness ofvarantlesssearch to prevent
destruction of evidencehe¢ ease with which the relevant evidenoald be destroyed is a salient
consideration. Nt all evidence is equally easy ttestroy See King 131 S. Ct. at 1857
(“Destruction of evidence issues probably occur most frequently in drug lbasasse drugs
may be easily destroyed by flushing them down a drain”). Hereffivers knew based on the
victim’s account of her assault thtaerelevant evidence located in Plaintiff’'s house would likely
include broken glass, blood, the victim’'s purse and cell phone, and perhaps othdc forens
evidence suclas fingerprints and fibers. Unlike narcotics, this evidence would not have been
easy for Plaintiff to dispose of while the police waited for a warrant, even ithaldebeen so
inclined. This also cuts against the reasonableness of the police’s warrantless search.

In light of the above, the Court finds thBefendantshave not met their burden of
demonstratingexigent circumstances to justify the warrantless entry and search of P$aintif

home, because they have ntdemonstrate[d]a sufficient basis for an officer to believe that
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[Plaintiff] . . . [would] imminently destroy evidenceSeeRamirez 676 F.3dat 760. The facts,
viewed in the light most favorable to Plaintiff as the nonmoving party, demonstrat@t@owvialf
Plaintiff's Fourth Amendment rights. Therefore, Detective Voehot entitled to summary
judgment on Countbasedon the first prong of the qualified immunity analysis.

Under the second prongf the qualified immunity analysighe Court must determine
whetherthe right in questionvas “clearly established at the time[DetectiveVogel's| alleged
misconduct.”De Boise 760 F.3d at 896 (quotirngrown v. City of Golden Vallep74 F.3d 491,
496 (8th Cir. 2009)). “A defendant cannot be said to have violated a clearly established right
unless the right's contours were sufficiently definite that any reasmnafbicial in the
defendant’s shoes would have understood that he was violatifjuhihoff v. Rickard134 S.

Ct. 2012, 2023 (2014). “In other words, ‘existing precedent must have placed the statutory
constitutional question’ confronted by the official ‘beyatebate.”1d. (quotingAshcroft v. al
Kidd, 131 S. Ct. 2074, 2083 (20)1)

Although the Court concludes that the facts here do not support a finding of exigent
circumstances that jued the warrantless search of Plaintiff's home, the Court does not find
that “existing precedehthasplaced that questiotbeyond debate.”The Court has located no
Eighth Circuit cases addressing facts similar to those here, involdiogafamily member who
wasinside a home where evidenceaterious crimavas locatedMoreover, the oubf-circuit
cases cited abow#o support the positiothat a close family member’'s presence in a home is a
reasonable consideration in evaluating the likelihood of imminent destruction of eviGeree
the lack of Eighth Circuit case law this area, combined witthe case law from other circuits
and the seriousness of the crime at issue, hleeeCourtalso cannot say that “any reasonable

official” in Detective Vogel'spositionwould haveunderstood that he was violating Plaintiff's
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rights by entering her home without a warraktcordingly, there was no violation of a “clearly
established” right, andetective Vogel isentitled to qualified immunity on Plaintiff's pre
warrant search claim.

B. Count Il: U nlawful Procurement of a Search Warrant

In Count I, Plaintiff allegeghat DetectiveVogel and/orDetectiveMorley violated her
Fourth Amendment rights by fraudulently obtaining a warrant to search her Bpewfically,
Plaintiff contends thahe detectivestentionally omitted from their search warrant affidaig
fact that they knew or believed there was no additional evidence of Roberts’ crimes to be found
in Plaintiff's residence. Defendants argue that theyeattled to qualified immunitypecause
Plaintiff cannot show that her Fourth Amendment rights were violated.

If a warrant is based on an affidavit containeithera deliberate falsehood ar reckless
disregard for the truth, then that warrant violates the Fourth Amendarehthe officer who
submitted the affidavit may be subjectliability under 42 U.S.C. 8 1988lock v. Dupi¢ 758
F.3d 1062, 1063 (8th Cir. 2014j0 show that a police officer's omissions from a warrant
affidavit rise to the level of a Fourth Amendment violatianplaintff bears the burden of
proving“first that facts were omitted with the intent to make, or in reckless distr@javhether
they make, the affidavit misleadingnd, second, that the affidavit, if supplemented by the
omitted information, could not support a finding of probable cause.at 106364 (quoting
United States v. Ketzebacks8 F.3d 987, 990 (8th Cir. 2004)puch a showing is not easily
made.”United States v. Engleb21 F.3d 965, 969 (8th Cir. 2008).

Here, Plaintiff has failed toproduce any evidence whatsoever to substantiate her
allegation thaDetective Vogel or Detective Morldgnew or believed that there was no evidence

to be found in Plaintiff's homer that either officenntentionally or recklessly omitted dh
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information fran the search warrant affidavit. In contrast, Defendants have presented evidence
that both Detective Vogel and Detective Morldid believe there was evidence to be found in
Plaintiffs home including evidencethat the officershad not found the victim’s cell phone or
purse in the first search, evidence that the offibasnot searched Plaintiff's entire house in the
first search,and evidence that both ofécs believed that there was a fair probability that the
victim's purse and cell phone would be found at Plaintiff's house. BecBe$endants’
uncontroverted evidence shows timak violation of Plaintiff's rights occurred with respeot
Count II, Detective Vogel and Detective Morlegre entitled to summary judgment on this claim
based on the first prond the qualified immunity analysis

C. Count lll: Unlawful Use of Force to Obtain Entry Into Plaintiff's Residence

In Count lll, Plaintiff alleges tha®ergeanBlake violated her Fourth Amendment rights
by forcibly breaching her door in order to execateearch warranafter waiting onlythirty
seconds for Plaintiff to come to the door. Defendants ageyne that they are entitled to
summary judgment based on qualified immurbgcause the entry did not violate Plaintiff's
Fourth Amendment rights.

The Fairrth Amendment’s reasonableness standard generally requires that daters,of
in executing a search warrantjust anounce their presence and authority before forcibly
entering a suspect’s residenthited States v. Bank540 U.S. 3136 (2003)(citing Wilson v.
Arkansas 514 U.S. 927, 929 (1995 “Absent exigency, the police must knock and receive an
actual refusal or wait ouhe time necessary to infer dnbefore they may forcibly enter a

dwelling pursuant to a warrahtd. at43 (2003).One of the chief purposes of this requirement is

’ After knocking and waiting for a sufficient amount of time, the police may ireeaplack of
response as a refusélecause “[rlarely if ever is there an affirmative refusal. More often the
officers meet with silence as the occupants seek to destroy evidence or ddoépd.States v.
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to afford the occupant a chance to “save his dodfilson 514 U.S. at 9355ee als®Banks 540
U.S. at 41(*One point in making an officer knock and announce, then, is to give a person inside
the chance to save his door. That is whythe case with no reason to suspect an immediate risk
of frustration or futility in waiting at allthe reasonable wait may wd&lé longer when police
make a forced entry, since they ought to be more certain the occupant hasehtadainswer the
door).

“[T] he determination of whether an officer was justified in forcing entry afteouncing
his presence and purpose does not turn on any hard and fast time limit, but depends upon the
circumstances confronting the officer serving the warrdohited States v. Strope887 F.3d
766, 772 (8th Cir. 2004) (quotirignited States v. Luchi8 F.3d 541, 549 (8th Cir. 1994%ee
also Baiks 540 U.S. at 39 (“[T]he facts known to the police are what count in judging
reasonable waiting tim®. Circumstances relevant to this inquiiyclude the size of the
residence, the time of da®nd whether the occupant was likely to be ayakee potential
danger the home’s occupants mbse police,andhow quickly evidencésuch as drugs) could
have been destroyeadter police knockd and announaktheir presenceSee Banks40 U.S. at
3840 (holding that althagh the “call is a close one,” fdteen-to twentysecond waitbefore
forcible entry was reasonable to execute an afternoon sehetietherewas a risk the occupant
would “rid his quarters of cocainef the officers waited any longgrUnited States v. Morrjs
436 F.3d 1045, 1049 (8th Cir. 2008er¢second wait was reasonable given “the risk of
destruction of evidence usually present in drug trafficking investigationseldte/ely modest
size of the home that an occupant would have to traverse to answer the door, andfbedikel

thatoccupants would be awake at the time of the sear8tr)ppes387 F.3d at 773 (holding that

Lucht 18 F.3d 541, 549 (8th Cir. 1994) (quotidgited States v. Ortjz145 F.2d 1100, 1102 n. 2
(10th Cir. 1971)).
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“fifteen to twenty seconds is a sufficient time to wait before enterindndimee of a suspected
drug dealer to search for multiple stolen firearms” and noting “tfficer safety is a clear
concern” in such a casd)nited States v. Vese¥38F.3d 913, 916 (8th Cir. 2008 ten-second
wait was reasonablhere the apartment was small, the officers arrived in the afternoon when it
was likely that the occupants were awake, and the police suspected drugs he@partment);
United States vGoodson 165 F.3d 610, 614 (8th Cir. 1999 (wentysecond waitwas
reasonable where the residence was astowy ranch house, there was a potential that the
residents couldlush crack cocaine down a toilet, and the occupant hradad for assault with

a deadly weapon),ucht, 18 F.3d at 54 (atwenty-second waiaind a twentyfive to sixty-second
wait were reasonable where there was probable cause to believe that tlts Spepsessed
narcotics anavhere their houses were small).

The Court has some douldboutwhether under the circumstances of this cabaty
seconds was a sufficiently long time for the officers to Wwafore forcibly entering Plaintiff's
home. e officers knew thatthey were knocking on the door of an elderly womdrmo might
require a longethanaveragetime to get taher door. Theyknew that the criminal suspect was
already in custody at the time, and they had no reason to believe that Plasgidf gny danger
to them.Unlike narcotics, the evidendde officerswere seeking-a cell phone and purse
could not be easily disposed of in a few secamdsiinutes. These facts distinguish the instant
case fromthose discussed above, in which waiting periods of ten to twenty seconds were found
to be reasonahl@he only factor weighing in favor of a short wait tithereis that the search
warrant was executed in the daytime, at a time when Plaintiff wdg ttkkée awake and to hear
the officas’ knocks.Given that the Supreme Court found the reasonableness of a wait of fifteen

to twenty seconds to be a “close” call in a case involving a daytime search risid ai
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destruction of drug evidencBanks 540 U.S. at 38, it may well have been as@nable for the
officers here to wait only thirty seconds before forcibly entering Plsntiome.

However, the Court need not resolve the difficult question of whether the forcible entry
after thirty seconds here violated Plaintiff's Fourth Amendnmigtits, because it is clear that
Sergeant Vogel igntitled to summary judgment based on the second prong of the qualified
immunity analysis.In light of the fact that the bulk of the case law has found wait times
reasonable even where they were signifiigashorter than the ones at issue here, and in light of
the lack of case law addressihgw long officers must wait in circumstances similar to those
here,the Courtcertainly cannotsaythat Plaintiff had a right to be free of forcible entry in this
casewhose “contours were sufficiently definite that any reasonable officidl@andefendant’s
shoes would have understood that he was violatingiifnhoff 134 S. Ctat 2023.Therefore,
Plaintiff cannot demonstrate a violation of a “clearly establishigit, andSergeant Blake is
entitled to qualified immunitpn Count IIl.

D. State Law Claims

Defendants also argue that if Plaintiff's claims are in any way construbd tdaims
under Missouri state law, such claims are barred by the-yle@estatute of limitations in Mo.
Rev. Stat. 8 516.130. The Court does not construe Plaintiff's Petdiomclude any claims
arising under Missouri state law. Howevigre Court agrees with Defendants tlifathe Petition
did include such claims, they would be thb@red because the claims arose in August 2009 and
this action was not filed until more thand years laterSeeMo. Rev. Stat. 8 516.13@reating
threeyeartime limit for “[a]n action against a sheriff, coroner or other officer, upon a liability
incurred by the doing of an act in his official capacity and in virtue of fiseof. . .”); Dilley v.

Valenting 401 S.W.3d 544, 553 (Mo. Ct. App. 2013) (affirming summary judgment in an action
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against gpolice officer acting in his official capacity becaube action was filed outside the
threeyear time limit in Mo. Rev. Stat. 516.130).
V.  CONCLUSION
For the foregoing reasons, Defendants Robert Vogel, Robert MardyJohn Blakare
entitled to qualified immunity on adif Plaintiff's claims Accordingly,
IT IS HEREBY ORDERED that Defendarst Motion for Summary Judgment (Doc. 11)
is GRANTED. The Court will issue a separate judgmentsistent with this Memorandum and

Order.

Dated thisl3thday ofJuly, 2015

/s/ Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE
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