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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DONOVAN DAVIS, )
Plaintiff, ) )
V. )) No. 4:14-CV-1563 CAS
ST. LOUIS COUNTY, MISSOURYI, et al., ) )
Defendants. ) )

MEMORANDUM AND ORDER

This removed matter is before the Coart motions to dismiss filed by each of the
defendants. Plaintiff Donovan Davis asserts $tateclaims of medical malpractice and negligent
supervision and five counts under 42 U.S.C. § 198 defendants are St. Louis County, Missouri,
St. Louis University, Erica P. @&s, APN, Fred Rottnek, M.D., and Mary V. Hastings, M.D. For
the following reasons, the Court will grant the defendants’ motions to dismiss Counts | and II
without prejudice; and grant the moticisdismiss plaintiff's § 1983 claims.
|. Background

On March 1, 2013, plaintiff was transferréidm the St. Louis City Department of
Corrections to St. Louis County for the purpagencarceration at the St. Louis County Jail.
Plaintiff is a Type 1 diabetic, and at the timéha transfer was using an insulin pump, a device that
connects directly into the body and delivers insolina continuous basis. Plaintiff alleges that
defendant Criss ordered his insulin pump renddvem his body, defendant Rottnek ordered that
he not be given insulin until his levels coulddstablished, and that jail personnel failed to monitor
his blood sugar level and provilaim a high-carbohydrate and highgar diet with no alternative

offered.
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The complaint alleges that plaintiff's bloodgar level was tested at 3:00 p.m. on March 1,
22013 and was found to be 223, abowvemal, but he was not givemy insulin. By 2:30 a.m. on
March 3, 2013, plaintiff was vomiting and said h& fes blood sugar was elevated. Plaintiff's
blood sugar was checked and found to be 388. tifairas transferred to the jail infirmary and
given insulin and IV fluids by order of defend&tdstings, but continued to exhibit excessively high
blood sugar levels, lethargy and nausea. At 11:45 p.m. on March 3, 2013, defendant Hastings
ordered that plaintiff be transferred to the it by ambulance “non-emergently.” On March 4,
2013, plaintiff was admitted to the intensive cargt of St. Louis University Hospital with an
admitting diagnosis of diabetic ketoacidosis,&tlireatening condition. Plaintiff was hospitalized
for three days.

Plaintiff alleges that defendant Criss waseamployee and/or agent of St. Louis County.
Complaint, { 6. Plaintiff alleges that St. Loldsiversity is a research university that “had an
agreement, relationship, contract or associatitim St. Louis County, Missouri, regarding the care
and treatment of detainees and inmates” in the county’s controffl@d-8. Plaintiff alleges that
defendants Rottnek and Hastings are doctors who are agents or employees of St. Louis University,
id., 7 9-10, who acted “under the direction and control” of St. Louis University through its
agreement with St. Louis County. ,I§.36.

Il. Legal Standard

As a threshold matter, defendants Rottnek and Hastings filed a Joint Answer to plaintiff's
First Amended Complaint (Doc. 8), before filinggthmotions to dismiss, and defendant St. Louis
University also filed an AnswdbDoc. 31) prior to filing its motions to dismiss. A Rule 12(b)(6)
motion technically cannot be filed after an answer has been submittdeedseR. Civ. P. 12(b).

Rule 12(h)(2) provides, however, that a defendaibfre to state a claim upon which relief can be



granted may be raised in a motion for judgn@enthe pleadings under Rule 12(c). The Court will
therefore construe these defendants’ motiortisimiss as motions for judgment on the pleadings

under Rule 12(c)._Sed/estcott v. City of Omahe01 F.2d 1486, 1488 (8th Cir. 1990). The

distinction is “purely formal” as a motion under Rule 12(c) is reviewed under the standards that
govern a Rule 12(b)(6) motion. Westc@01 F.2d at 1488.

The purpose of a motion to dismiss for failure to state a claim is to test the legal sufficiency
of the complaint. To survive a motion to disswpursuant to Rule 12(b)(®r failure to state a
claim upon which relief can be granted, “a complainst contain sufficierfactual matter, accepted

as true, to ‘state a claim to relief that is plausible on its face.” Ashcroft v, Bf&lU.S. 662, 678

(2009) (quoting Bell Atlantic Corp. v. Twombhl$p50 U.S. 544, 570 (2007)). A plaintiff “must

include sufficient factual information to providestiyrounds’ on which the claim rests, and to raise

aright to relief above a speculative level.” Schaaf v. Residential Funding Ebrg-.3d 544, 549

(8th Cir. 2008) (citing Twombly550 U.S. at 555 & n.3). This obligation requires a plaintiff to
plead “more than labels and conclusions, and a formulaic recitation of the elements of a cause of
action will not do.” _Twombly 550 U.S. at 555. A complaint “must contain either direct or
inferential allegations respecting all the matezlaments necessary to sustain recovery sutae
viable legal theory.”_ldat 562 (quoted case omitted). This standard “simply calls for enough fact
to raise a reasonable expectation that discoveryavidlal evidence of [the claim or element].” 1d.
at 556.

On a motion to dismiss, the Court accepts e &l of the factual allegations contained in
the complaint, even if it appears that “attpeoof of those facts is improbable,” idt 556, and
reviews the complaint to determine whether its atiega show that the pleader is entitled to relief.

Twombly, 550 U.S. at 555-56; Fed. R. Ci.8(a)(2). The principle that a court must accept as true
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all of the allegations contained in a complainbapplicable to legal conclusions, however. Igbal

556 U.S. at 678 (stating “[t]hreadbare recitalth& elements of a cause of action, supported by
mere conclusory statements, do not suffice”). Although legal conclusions can provide the
framework for a complaint, they must be supported by factual allegations. Id.

To survive a motion to dismiss, “a civil rightomplaint must contain facts which state a

claim as a matter of law and must notcbaclusory.”_Gregory v. Dillards, InG65 F.3d 464, 473

(8th Cir. 2009) (en banc) (quotation marks and citation omitted).
[A] plaintiff must assert facts that affiatively and plausibly suggest that the pleader
has the right he claims rather than facts Hre merely consistent with such a right.
While a plaintiff need not set forth detalléactual allegations or specific facts that
describe the evidence to be presentedecdingplaint must include sufficient factual
allegations to provide the grounds on which the claim rests. A district court,
therefore, is not required to divine the ld#ig’s intent and create claims that are not
clearly raised, and it need not conjure up unpled allegations to save a complaint.

Id. (quotation marks and internal citations omitted).

I11. Discussion

A. Plaintiff's State Law Claims are Subject to Dismissal for Failure to File Health Care
Affidavit Required by 8§ 538.225, Mo. Rev. Stat.

Defendants Rottnek, Hastings, St. Louis énsity, St. Louis County, Missouri and Criss
move to dismiss plaintiff's state law medical nralgtice claim and negligent supervision claims in
Counts | and Il, asserting that plaintiff has faitedfile an affidavit stating he has obtained the
written opinion of a legally qualified health care provider that the defendant health care providers

failed to use such care as a reasonably prudent and careful health care provider would have used



under similar circumstances, and that such faiiinectly caused or contributed to the damages he
claims!
Section 538.225, Missouri Revised Statutes (200Quires a plaintiff to file an affidavit

attesting to the merits of any action against dtheare provider, Devitre. Orthopedic Ctr. of St.

Louis, LLC, 349 S.W.3d 327, 331 (Mo. 2011) (en banthe relevant portions of section 538.225
provide:

1. In any action against a health care provider for damages for personal injury or
death on account of the rendering of or failure to render health care services, the
plaintiff or the plaintiff's attorney shall filan affidavit with the court stating that he

or she has obtained the written opinion of a legally qualified health care provider
which states that the defendant healtheganovider failed to use such care as a
reasonably prudent and careful heattire provider would have under similar
circumstances and that such failure to use such reasonable care directly caused or
directly contributed to cause the damages claimed in the petition.

5. Such affidavit shall be filed no later than ninety days after the filing of the petition
unless the court, for good cause shown, orders that such time be extended for a
period of time not to exceed an additional ninety days.

6. If the plaintiff or his attorney fail® file such affidavit the court shall, upon
motion of any party, dismiss the actioraatst such moving party without prejudice.

§ 538.225, Mo. Rev. Stat.
Missouri courts apply a two-part test to determine whether a plaintiff is required to file a
health care affidavit under the statute. Dey®#9 S.W.3d at 331-32. First, it must be determined

whether the relationship between the parties is dfidtealth care provideand recipient. _Id.

!Defendants Rottnek and Hastings filed sepgodité motions to dismiss Counts | (Doc. 9)
and Count Il (Doc. 10) on August 29, 2014, while tase was still pending in state court. Rottnek
and Hastings subsequently filed a joint motion to dismiss both Counts | and Il (Doc. 43), which
alleges a different basis for dismissal of Couttidi did their original motion. The Court will deny
the initial motions to dismiss Count | and Count Il as moot, based on the filing of the subsequent
joint motion directed to those counts.



Second, it must be determined whether the truenaleiates solely to the provision of health care

services, Idat 332;_Crider v. Barneswish St. Peters Hosp., In863 S.W.3d 127, 130 (Mo. Ct.

App. 2012). “This analysis appliesgardless of how the plaintiff ahacterizes his or her claims.”
Devitre, 349 S.W.3d at 331-32 (internal citation and quoted case omitted).

Here, the first part of the test is met, asréhis no dispute that the relationship between the
parties is that of health care providers and recipi€he second part of the test is also met. Count
I, for medical malpractice, relates solely to the provision of health care services. Count I, for
negligent supervision, also relates solely to tlwigron of health care sdces. Plaintiff’'s claim
for negligent supervision is based on the deferslattions as previously described in Count I,
“includ[ing] but not limited to the decision andjfoolicy to remove an insulin pump from a type 1
diabetic individual[.]” Complaint at 6, { 31.

“Section 538.225.6 of the statute requires the trial court to dismiss the action without
prejudice, upon motion of [a] party,ttie plaintiff does not file adalth care affidavit.”_ Thomas v.
Miller, 447 S.W.3d 667 (Mo. Ct. App. 2014). Upon a waken motion under the statute, dismissal

is mandatory, not discretionary. kgiting SSM Health Care St. Louis v. Schnejd#9 S.W.3d

279, 281 (Mo. Ct. App. 2007)). Here, plaintiff conesdhat he has ndited the health care

affidavit required by 8§ 538.225. The motions to desshCounts | and Il must therefore be granted.
Pursuant to the statute, the dismissal ihout prejudice. Because Counts | and Il must be
dismissed for failure to comply with § 538.225, @murt does not reach the defendants’ additional

arguments in support of the dismissal of Count Il.

’As a result, St. Louis University’s separate Motion to Dismiss Count Il for failure to state
a claim upon which relief can be granted will be denied as moot.
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B. Plaintiff’'s Claims Under 42 U.S.C. § 1983

Counts Il through VII of the aoplaint assert claims under 42 U.S.C. § 1983. These counts
are duplicative and not a model of pleading clarithe Court will describe the essential parts of
the complaint’s allegations and address some preliminary issues to make its analysis more clear.

Count 11l is titled “Violations of 42 U.S.C. 8§ 1983 Refusing or Neglecting to Prevent.”
Count Ill is directed against all of the defendaemd alleges that defendant Criss was acting under
the direction of defendant St. Louis Count@e(t‘County”), and that defendants Rottnek and
Hastings were acting under the direction of defeh8& Louis University (“SLU”) “by and through
the agreement, relationship, contract or asdmei with St. Louis County.” Complaint, § 36.
Plaintiff then alleges that the County, “[a]cting undelor of law and pursuant to official policy or
custom” “knowingly, recklessly or with gross neglitce failed to instruct, supervise, control and
discipline on a continuing basis f@adants Criss and other employees involved in the supervision
of Plaintiff in their duties to refrain from:

a. unlawfully discriminating against Plaintiff because of his disability;

b. engaging in a course of conduct whattysically injured plaintiff by the failure
to provide proper diet, medical care and medical supplies;

c. conspiring to violate the rights,iyileges and immunities guaranteed to the
Plaintiff by the Constitution and laws of the State of Missouri.”

Complaint, § 37. Using similar language, plairdifeges that SLU, acting under color of state law
and pursuant to official policy or custom, failéal instruct, supervise, control and discipline
defendants Rottnek and Hastings with respect to the same condyct] 3Rl. Plaintiff then
concludes that the defendants’ deliberate indiffeego his serious medical needs deprived him of
his rights under the Due Process Clanfstne Fourteenth Amendment. ,I§.39. Count Ill seeks

money damages.



Count IV is directed against “all Defendantgheir Official Capacity.” Count IV is titled
“Violation of the Fourteenth Amendment of tbiaited States Constitution Pursuant to 42 U.S.C.
8 1983 (Due Process). Count IV incorporatescpding paragraphs of the complaint and asserts:

Defendants’ actions, omissions, policies and practices complained of herein
are a substantial departure from accepted professional judgment, standards and
practices, constitute punishment, and reftlttberate indifference to the known or
obvious consequences to Plaintiff, including actual harm and pervasive risk of harm,
and thereby unlawfully burden Plaintiffigrotected liberty interest and violate
Plaintiff's rights under the DaiProcess Clause of thedfteenth Amendment of the
United States Constitution.

Complaint, § 40. Count IV seeks money damages.

Count V is directed against “all Defendants in their Official Capacity.” Count V is titled
“Violation of the Eighth Amendment (as Incorpadtoy the Fourteenth Amendment) of the United
States Constitution Pursuant4@ U.S.C. 8§ 1983 (Cruel and Unusual Punishment). Count V
incorporates preceding paragraphs of the complaint and asserts:

Defendants’ actions, omissions, policies and practices complained of herein
constitute cruel and unusual punishment and subject Plaintiff to actual harm, to
pervasive risk of harm and to other unfalconditions in violation of the Eighth
Amendment of the United States Conditin (as incorporated by the Fourteenth
Amendment).

Complaint, T 44. Count V seeks a declaration that the “acts, omissions policies and practices
complained of herein are violated by the Eighthendment,” and “injunctive relief set forth in the
prayer for relief.” The prayer for relief, hewer, seeks money damages in excess of $75,000 and
such “other and further relief the Court finds to be just and proper.”

Count VI is directed against all defendants, and is titled “Violation of the Eighth and

Fourteenth Amendments Totality of Condition Atieg Physical Health."Count VI incorporates

preceding paragraphs of the complaint and asserts:



As a direct, proximate result of Defgants’ acts and omissions, Defendants

have violated the basic human dignity cdiBtiff, and have atidged his right to be

free from cruel and unusual punishment in violation of the Eighth and Fourteenth

Amendments to the United States Constitution.

Complaint, { 47.

Count VIl is directed against all defendants, and is titled “Violation of the Eighth and
Fourteenth Amendments Denial of Timely Access to Medical Care.” Count VII incorporates
preceding paragraphs of the complaint and asserts:

That Plaintiff was denied timely acg®to medical car[e] and evaluation by

qualified physicians. Symptoms requiring emergency or urgent care were not

properly or promptly recognized and treated.

Defendants’ deliberate indifference to Plaintiff in serious need of medical

care, by refusing to provide medication pndper to provide care in such a way as

to cause acute pain, anxiety, and potentially serious physical and medical injury

constitutes cruel and unusual punishment prohibited by the Eighth and Fourteenth

Amendments to the United States Constitution. Defendants’ actions have caused

serious and unreasonable harm to plaintiff's health.
Complaint, 1 48-49. Count VIl seeks money damages.

Several aspects of the complaint merit prelamndiscussion. First, plaintiff alleges that
he was a pretrial detainee and asserts claimg timielEighth and Fourteenth Amendments. Pretrial

detainees’ 8§ 1983 claims are analyzed under théPDaeess Clause of the Fourteenth Amendment,

not the Eighth Amendment. Edwards v. By7®0 F.3d 728, 732 (8th Cir. 2014); McRaven v.

Sanders577 F.3d 974, 979 (8th Cir. 2009). Thgtith Amendment applies only to convicted

prisoners._Se€ity of Revere v. Mass. Gen. Hosp63 U.S. 239, 244 (1983); Walton v. Dawson

752 F.3d 1109, 1117 (8th Cir. 2014). Due process prolaibjtpunishment of a pretrial detainee.

Edwards 750 F.3d at 732, n.2. In contrast, a sentenced prisoner may be punished, but the Eighth

Amendment requires that the punishment impas®de cruel and unusual. Bell v. Wolfighl1

U.S. 520,537 n.16 (1979). The Cousrrttfore disregards as surplusage the complaint’s references



to the Eighth Amendment and cruel and unusual punishment. Deliberate indifference is the
appropriate standard of culpability for all clairteat prison officials failed to provide pretrial
detainees with adequate food, clothing, shelte¥dical care and reasonable safety. Butler v.
Fletcher 465 F.3d 340, 345 (8th Cir. 2006). Theu@ will apply the deliberate indifference
standard to all of plaintiff's § 1983 claims.

Second, as stated above, plaintiff's § 1983 clamSounts 1V and V are directed against
“all Defendants in their Official Capacity.” Complaint at 7, 8. The complaint does not specifically
state that the individual defendants are being sued in their indlwdpacities, and the labels of
Counts IV and V are the only mention of official capacity in the complaint. The Eighth Circuit has
repeatedly held that where a complaint does reatipally name the defendants in their individual
capacities, itis presumed the plaintiff sued tiidvidual defendants only in their official capacities.

SeeBaker v. Chisom501 F.3d 920, 923-24 (8th Cir. 20075ection 1983 provides no cause of

action against agents of a governmental eatiting in their official capacities, s@éll v. Michigan

Dep’t of State Police491 U.S. 58, 64 (1989). A suit against aljudfficial in his or her official

capacity is actually a suit against the erftitywhich the official is an agenkKentucky v. Graham

473 U.S. 159, 165 (1985). In such a casepthmmtiff must prove that the entitytSelf caused the

constitutional violation at issueKuha v. City of Minnetonka365 F.3d 590, 604 (8th Cir. 2003)

(emphasis in original), overruled on other groundSbabla v. City of Brooklyn Park, Minrd86

F.3d 385 (8th Cir. 2007) (en banc).. Therefore, tal#sh the liability of an official acting in his
official capacity, the plaintiff must prove that a policy or custom of the entity caused the alleged

violation. Rogers v. City of Little Ro¢gk 52 F.3d 790, 800 (8th Cir. 1998).

¥None of the defendants raise the issue fifato allege indivdual capacity in their
dispositive motions.
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Because plaintiff failed to specifically nariee defendants in their individual capacities in
his complaint, it would be proper to interpregu@ts Il through VII as being asserted only against
the entity defendants, SLU and St. Louis Countye CTburt concludes, however, that plaintiff fails
to state a claim against the individual defendantbwill also address those defendants’ dispositive
motions.

Third, to the extent the complaint attempts to assert a conspiracy claim under § 1983 in
paragraphs 37.c. and 38.c., it fails to do sacoAspiracy claim under § 1983 alleging a violation
of constitutional rights “requires allegations of specific facts tending to show a ‘meeting of the

minds’ among the alleged conspirators.” Murray v. L&® F.3d 868, 870 (8th Cir. 2010). The

complaint is devoid of any suchHegations of specific facts, and its uses of the term “conspiring”
in Count Ill are mere labels and conclusions.

Fourth, to the extent the complaint attempts to assert an equal protection violation under
8§ 1983 in paragraphs 37.a. and 38.a., it fails to do so. The Fourteenth Amendment’'s Equal
Protection Clause provides thah]p State shall . . . deny to apgrson within its jurisdiction the
equal protection of the laws.” U.S. Const. acheXIV, 8 1. This requirestate actors to “to treat

similarly situated people alike.” Cityf Cleburne v. Cleburne Living Ctr., Inel73 U.S. 432, 439

(1985); Hager v. Arkansas Dep't of Heal#85 F.3d 1009, 1014 (8th Cir. 2013). To state an

actionable equal protection claim, plaintiff must allege facts to show that he has been treated

differently from similarly situated individuals. S8egren v. Minnesota?236 F.3d 399, 408 (8th

Cir. 2000);_Klinger v. Department of Car1 F.3d 727, 731 (8th Cir. 1994) (to sustain an equal

protection claim, a plaintiff must show that belongs to a group that had been treated less

favorably than others who are “similarly situated”); aésoPatel v. U.S. Bureau of Prisqrisl5

F.3d 807, 815 (8th Cir. 2008) (“In order to estabsishh an equal protection claim, a prisoner must
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show that he is treated differently from simyasituated inmates and that the different treatment

is based upon either a suspect classificationfondamental right.”). Plaintiff’'s complaint fails
to allege any facts tending to show he has lesated differently than other similarly situated
individuals.

Finally, with respect to the defendants’ motions, defendants Rottnek, Hastings, and SLU seek
dismissal of plaintiff's 8§ 1983 alms in Counts Il through VI, but fail to address Count VII which
also seeks to impose liability upon them purst@agt1983. These defendants’ Answers similarly
fail to acknowledge the existence@bunt VII. Defendants Criss and the County move to dismiss
Count VII. Because the arguments and analyggicable to Counts Il through VI also apply to
Count VII, and plaintiff has notice that defendaate seeking the disssial of his § 1983 claims,
the Court addresses Count VIliag had been included in Rimek, Hastings and SLU’s motions
to dismiss.

C. Plaintiff Fails to State a § 1983 Claim Against Defendants Rottnek and Hastings

Defendants Rottnek and Hastings move siss plaintiff's § 1983 claims asserting that
plaintiff has failed to plead facts to show theyeaatith reckless indifference to his serious medical
needs. As stated above, the Court construesadafes’ motion to dismiss as a motion for judgment
on the pleadings pursuant to Rule 12(h)(2), becthesepreviously filed an Answer. Defendants
Rottnek and Hastings also assert they are entitled to qualified immunity.

The complaint’s factual allegations against defendant Rottnek are that he was a medical
doctor and an employee and/or agent of SLhhse duties included “heading the St. Louis County,
Missouri department known as Corrections Medi¢in€omplaint, § 9. Plaintiff alleges that

Corrections Medicine is “concerned with the heahid welfare of detaineasd inmates held within

the St. Louis County Jail.”_Id] 5. Plaintiff alleges than March 1, 2013, Dr. Rottnek “ordered

12



that no insulin was to be given until levels could be established and he concurred with the
assessment and plan regarding Plaintiff's medical care,”] It0. Plaintiff also alleges that on
March 1, 2013, his “assessment and plan includingtibeking of blood sugar QID, four times per
day, with insulin to be giveon a sliding scale basis.” |d] 11. The complaint does not contain any
other factual allegations about defendant Rottnek.

The complaint’s factual allegations against defendant Hastings are that she was a medical
doctor and an employee and/or agent of SLbpse duties included “working with the St. Louis
County, Missouri department known as Correctionsligiae.” Complaint, § 10. Plaintiff alleges
that Dr. Hastings gave a telephone orderMarch 3, 2013, at 2:40 a.m., for plaintiff to be
transferred to the infirmary at the St. Louis Coulaly and given insulin and intravenous fluids, Id.

1 20. Plaintiff alleges that while he was ie thfirmary on March 3, 2013, defendant Hastings “was
consulted on several occasions by telephone regatige Plaintiff's condition, with various orders
given over the telephone, none of which were effedtivcontrolling Plaintiff's blood sugars.” |d.

1 21. Finally, plaintiff alleges that at 11:45n. on March 3, 2013, whilesimedical condition was
uncontrolled and he was in diabetic ketoacidosigratant Hastings ordered him transferred to the
hospital by ambulance “non-emergently.” ,1.22. The complaint does not contain any other
factual allegations about defendant Hastings.

As previously stated, plaintiff was a pretritdtainee at the time of the incidents alleged in
the complaint. Pretrial detainees’ 8 1983 claims are analyzed under the Due Process Clause of the

Fourteenth Amendment. Kahle v. Leonadd7 F.3d 544, 550 (8th Cir. 2007)). “This makes little

difference as a practical matter, though: Pretiédhinees are entitled to the same protection under
the Fourteenth Amendment as imprisoned odswvieceive under the Eighth Amendment.” Id.

“[Dleliberate indifference to serious medicaleds of prisoners constitutes the unnecessary and
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wanton infliction of pain proscribed lifie Eighth Amendment.”_Estelle v. Gampbi@9 U.S. 97,

104 (1976) (quotations and citation omitted). “This is true whether the indifference is manifested
by prison doctors in their response to the prisoner’s needs or by prison guards in intentionally
denying or delaying access to medical care or intentionally interfering with the treatment once
prescribed.” _Idat 104-05 (footnotes omitted). “An officialho is deliberately indifferent to a
prisoner’s medical needs is subject to suit under 8 1983.” McR&vV&r.3d 974, 979 (8th Cir.
2009).

“Deliberate indifference has both an objective and a subjective component.” Vaughn v.
Gray, 557 F.3d 904, 908 (8th Cir. 2009) (quoted caskted). “The objective component requires
a plaintiff to demonstrate an objectively serious medical need.™TiHe subjective component
requires a plaintiff to show th#éte defendant actually knew iyt deliberately disregarded, such
need.” _Id. The Eighth Circuit has recently described Burden a plaintiff must meet to establish
the subjective component:

“In order to demonstrate that a defiant actually knew of, but deliberately

disregarded, a serious medical need, theplamust establish a mental state akin

to criminal recklessness: disregarding a kneisk to the inmate’s health.” Vaughn

v. Gray, 557 F.3d 904, 908 (8th Cir. 2009) (internal quotation omitted). This

onerous standard requires a showing “ntbes negligence, more even than gross

negligence,” Popoalii v. Correctional Medical Servjce? F.3d 488, 499 (8th Cir.

2008), but less than “purposefully causing or knowingly bringing about a substantial

risk of serious harm to the inmate,” Schaub v. Von\WaB8 F.3d 905, 914-15 (8th
Cir. 2011).

Circumstantial evidence may be used to establish the subjective mental state,
and “a factfinder may determine that a defendant was actually aware of a serious
medical need but deliberately disregarded it, from the very fact that the [medical
need] was obvious.” Vaughb57 F.3d at 908-09 (alteration in original) (internal
guotation omitted). “But ‘[i]t is not enougherely to find that a reasonable person
would have known [about the risk], omti{the officer] siould have known’ about
the risk.” Krout v. Goemmerb83 F.3d 557, 567 (8th Cir. 2009) (alterations in
original) (quoting Farmer v. Brenna®11 U.S. 825, 843 n.8 (1994)). Even acting
unreasonably in response to a known risk is not sufficient to prove deliberate
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indifference. _Id. However, if a response to a known risk is obviously inadequate,
this may lead to an inference that tiffecer “recognized the inappropriateness of his
conduct.” 1d.

Thompson v. King730 F.3d 742, 746-47 (8th Cir. 2013).

Here, the complaint alleges that plaintiff had an objectively serious medical need, Type 1
diabetes for which he used an insulin pump. This is sufficient to meet the objective portion of
deliberate indifference. Plaintitibes not, however, allege facts stifint to establish the subjective
component that defendants Rottnek and Hastintyslly knew of, but deldrately disregarded, his
serious medical need. As stated above, this fe@erous standard” that requires a showing of a

mental state akin to criminal recklessness. Vaughid F.3d at 908.

With respect to defendant Rottnek, plaingiféads that his insulin pump was removed and
that Rottnek ordered no insulin was to begegi until plaintiff's bloodsugar levels could be
established, and that Rottnek concurred with the assessment and plan for plaintiff's medical care that
included checking blood sugar four times per day, wshlin to be given on a sliding scale basis.
Plaintiff's allegations against defendant Rokinég proved, arise only to the level of medical
malpractice or a disagreement regarding the@ppate treatment, and do not suffice to show that
Rottnek inflicted pain unnecessarily and wantonly. Esté28 U.S. at 103-04Plaintiff appears
to acknowledge as much, having asserted a medadaractice claim and described the defendants’
conductin his complaint as “negligent” and not witthe “standard of [medical] care.” Complaint,
19 26-28.

Plaintiff argues in his opposition memorandum ti@pleads Rottnek acted with deliberate
indifference because “all defendants” knew that failio provide insulin and test for blood sugar
put him at risk for death, Doc. 22 at 7; buistiargument is contracted by the complaint’s

allegation that Rottnek approved a treatment pkdling for testing plaintiff’'s blood sugar levels
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four times per day with insulin to be given oridisg scale basis. Plaintiff does not allege facts
showing that Rottnek did not test his blood sugar or administer insulin to him. Thus, plaintiff's
complaint alleges that his condition was monitba@d he was provided with medical treatment,
although he believes the treatment was substandard.

Plaintiff also argues in his opposition that because Rottnek is the Director of Corrections
Medicine, there is a “logical deduction that he traersight as to what goes on at the Justice Center
and that he is aware of shoulddeare that diabetics are part of the population and must be treated
with insulin and a proper diet.”_laét 8. The complaint, however, contains no factual allegations
concerning Rottnek’s duties or responsibilities as Director of Corrections Medicine, either generally
or specifically with respect to inmate diets. fhe extent plaintiff attempts to rely on Rottnek’s
status as a supervisor, supervisors cannot ldevtzariously liable under § 1983 for the actions of
a subordinate. Sdgbal 556 U.S. at 676. To state a claim, ptéf must plead that the supervising
official, through his own individual acns, has violated the Constitution. I8urther, plaintiff
cannot add factual allegations to his complaint by raising them in his memorandum in opposition

to a motion to dismiss. Sézallagher v. City of Claytqr699 F.3d 1013, 1022 (8th Cir. 2012).

Plaintiff's factual allegations against Rottnekply do not rise to the level of a Due Process

violation. Cf.Barto v. Westmoreland Count®011 WL 926096, at *3 (W.D. Pa. Jan. 27, 2011)

(finding no deliberate indifference where pldifgiinsulin pump was removed but his blood sugar
was monitored and he was to be given insulin on a sliding scale according to his blood levels, even
though plaintiff claimed his blood sugar rose tmgkerous levels and he suffered seizures as a

result); report and recommendation adop®&i1 WL 915323 (W.D. Pa. Mar. 15, 2011).

Similarly, plaintiff’s allegations against defemd#&lastings, if proved, arise only to the level

of medical malpractice or a disagreement reiggrthe appropriate treatment, and do not suffice to
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show that Hastings inflicted pain unnecessarily and wantonly. E<t28¢).S. at 103-04. Plaintiff
alleges that Hastings ordered him to be transferred to the jail infirmary and given insulin and
intravenous fluids, was consulted by phone sévenas regarding plaintiff’'s condition and gave
“various orders” that were not effective inntrolling plaintiff's blood sugar, and ordered him
transferred to the hospital by ambulance “non-emergently” while his medical condition “was
uncontrolled and he was in diabetic ketoacidosis.”

The complaint’s allegations affirmatively indieahat Hastings actively attempted to treat
plaintiff in various ways, aftough the attempts were unsuccessful, and thus was monitoring his
condition and providing medical treatment. Thaésgations cannot support a finding of deliberate
indifference. Plaintiff's allegatin that Hastings did not have him transported to the hospital on an
emergency basis similarly does not rise to the level of the deliberate indifference, as it does not
equate to criminal recklessness or the unnecessary or wanton infliction of pain.

For these reasons, the Court concludesdbfndants Rottnek and Hastings are entitled to
judgment on the pleadings on plgifs 8 1983 claims, as plaintifannot establish that they were
deliberately indifferent to his serious medicaled. As a result, the Court does not reach the
defendants’ arguments that they are entitled to qualified immunity.

D. Plaintiff Fails to State a § 1983 Claim against St. Louis University

Defendant St. Louis University (“SLU”) movés dismiss plaintiff's § 1983 claims against
it on the basis that plaintiff is seeking to imposgpondeat superior liability on it for the allegedly
unconstitutional actions of its employees in depguiim of his insulin pumpAs stated above, the
Court construes SLU’s motion to dismiss asation for judgment on the pleadings because SLU

previously filed an Answer. Plaintiff has not responded to SLU’s motion.
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It is well established that § 1983 will not support a claim based on a respondeat superior

theory of liability. Polk County v. Dodspa54 U.S. 312, 325 (1981); Mdhe. Department of Soc.

Servs. of City of New York436 U.S. 658, 690-91 (1978). Liability under 8§ 1983 requires a causal

link to and direct responsibility for the alleydeprivation of rights. Madewell v. Robe@99 F.2d

1203, 1208 (8th Cir. 1990). An entiaicting under color of state law cannot be held liable under
section 1983 for an injury inflicted solely by its employees or agents on a theory of respondeat
superior._Se#lonell, 436 U.S. at 694 (municipality will nbe held vicariously liable under § 1983

for injuries inflicted solely by its employees). tRer, a plaintiff seeking to impose such liability is
required to identify either an official policy omadespread custom or practice that was the moving

force behind his injury. Sdgoard of County Comm’rs d@ryan County, OKI. v. Browrb20 U.S.

397, 403 (1997); Atkinson v. City of Mountain View, M@09 F.3d 1201, 1214 (8th Cir. 2013).

In addition, the Eighth Circuit has “consistentlgcognized a general rule that, in order for
municipal liability to attach, individual liabilityirst must be found on an underlying substantive

claim.” McCoy v. City of Monticellp411 F.3d 902, 922 (8th Cir. 2005).

Here, plaintiff alleges that SLU has anegment with St. Louis County regarding the care
and treatment of detainees and inmates in then€y’s control, and th&8LU employed defendants
Rottnek and Hastings who acted under its directiorcanttol. Plaintiff alleges that SLU, “[a]cting
under color of law and pursuant to official policyooistom,” failed to “instruct, supervise, control
and discipline on a continuing basis Defendants RotindkHastings in their duties to refrain from:

a. unlawfully discriminating against Plaintiff because of his disability;

b. engaging in a course of conduct whattysically injured plaintiff by the failure
to provide proper diet, medical care and medical supplies;

c. conspiring to violate the rights, privileges and immunities guaranteed to the
Plaintiff by the Constitution and laws of the State of Missouri.”
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Complaint,  38.

The terms “policy” and “custom” are not used interchangeably. Mettler v. Whitl&@@§e

F.3d 1197, 1204 (8th Cir. 1999). A “policy’ is afficial policy, a deliberate choice of a guiding
principle or procedure made by the municiptlcal who has final authority regarding such
matters.” _Id. “Although rare, a public official’'s single incident of unconstitutional activity can
establish the requisite policy if the decision is ‘taken by the highest officials responsible for setting

policy in that area of the governminbusiness.”_Rynders v. William$§50 F.3d 1188, 1195 (8th

Cir. 2011) (quoting City of St. Louis v. Praprotndd5 U.S. 112, 123 (1988)).

“Alternatively, liability may be establishetirough proof that the alleged misconduct was
S0 pervasive among the non-policy making emplogédise [entity] as to constitute a ‘custom or

usage’ with the force of law.” McGeéehw v. Jackson Cnty., Mo., Collections De36 F.3d 53, 56

(8th Cir. 1994) (internal quotation marks and citation omitted). “Liability for an unconstitutional
custom or usage, however, cannot arise from a single actdt &¥. Instead, “a custom can be
shown only by adducing evidence of a continuinglespread, persistent pattern of unconstitutional

misconduct.” _Jenkins v. Cnty. of Hennepin, Min57 F.3d 628, 634 (8th Cir. 2009) (internal

guotation marks and citation omitted).
The Supreme Court has rejected any heightptestling requirement for claims against an

entity acting under color of state law. Leathan v. Tarrant County Narcotics Intelligence &

Coordination Unit 507 U.S. 163, 165-66 (1993). To survive a motion for judgment on the

pleadings, however, a complaint must allege facts sufficient “to state a claim to relief that is

“*As discussedupraat 11-12, the Court finds as a matté law that plaintiffs equal
protection and conspiracy allegations in subparagraphs a. and c. fail to state a claim upon which
relief can be granted.
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plausible on its face.” Twomb|¥%50 U.S. at 570. Considering this pleading standard, in order to
state a viable § 1983 claim against SLU, plaintifeiguired to plead facts sugfent to show at least

an inference that his constitutional rights wer@ated as a result of action taken pursuant to an
official policy, or as a result of misconductgervasive among non-policymakers as to constitute
a widespread custom and practice with the force of law.K8bkg 365 F.3d at 603-04.

Even assuming that plaintiff adequately géd he suffered a constitutional deprivation, he
has pleaded no facts in the complaint that walddchonstrate the existence of either an official
policy or widespread custom of SLU that causeeprivation. Rather, all the facts alleged relate
to the actions of the individual defendants arfteopersons who are not named as defendants, or
are described as having been taken by “Defendants” genedstlyough plaintiff need not identify
the specific unconstitutional policy to survive a motion for judgment on the pleadings, see

Crumpley-Patterson v. Trinity Lutheran Hospi&88 F.3d 588, 591 (8th Cir. 2004), he must at least

allege facts that would supporetdrawing of an inference thi&ie conduct complained of resulted
from the existence of an unconstitutional policy or custom.Thds he has faikkto do. Plaintiff's
allegations concerning an official policy or custohELU are mere labels and conclusions, which
are inadequate to state a claim. Fe®mbly, 550 U.S. at 555.

To the extent plaintiff asserts that SLU faitedrain or supervise its employees, to state a

viable § 1983 claim he must plead facts sufficterdhow that (1) SLU’s training or supervision

°For example, Paragraph 31 of the Complaint alleges,

The aforementioned actions by Defendants and their employees and/or agents
was [sic] a breach of the duty owed to Ridi while he was confined in the St.
Louis County Jail, specifically included It limited to, the decision and/or policy
to remove an insulin pump from a type 1 diabetic individual, who requires insulin to
live.
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practices of its employees were inadequateS(2) was deliberately indifferent to the rights of
others in adopting these training or supervisiontmas, and SLU’s failure to train or supervise was
a result of deliberate and conscious choices it made; and (3) SLU’s alleged training or supervision

deficiencies caused plaintiff's constitutional deprivation. Jeieh v. Pope County’15 F.3d 1054,

1061 (8th Cir. 2013).

Plaintiff alleges no facts in his complaint neake this showing. Plaintiff labels SLU’s
supervision and training practices as knowing, reckless or grossly negligent, complaint 38, but
points to no facts to support this assertion othan the example of his own medical treatment
during detention. Plaintiff furthdails to provide facts in his complaint to support his assertion that
SLU adopted deficient supervision or trainipgactices with deliberate indifference to the
constitutional rights of others, or that the supeovisr training practicesere the product of SLU’s
deliberate and conscious choices. B&eh, 715 F.3d at 1061.

In the absence of any such factual allegstj there is no basis to hold SLU liable under
§ 1983, as plaintiff's factual allegations agaiBkU are based on respondeat superior, or vicarious
liability. Because this is not a basis fobligy under § 1983, SLU’s motion to dismiss should be
granted as to all 8 1983 claims against it. Moredwecause plaintiff fails tallege facts sufficient
to allege that a constitutional violation hascorred with respect to individual liability on an
underlying substantive claim against defendants Rottnek or Hastings, he similarly fails to state a
claim against SLU based on a theoryailure to train or supervise. SheCoy, 411 F.3d at 922.

E. Plaintiff Fails to State a § 1983 Claim Against Defendant Criss

Defendant Criss moves to dismiss plainsif@ 1983 claims against her, asserting that
plaintiff has failed to plead facts to show tehe acted with deliberate indifference to his serious

medical needs. Defendant Criss also asserts that she is entitled to qualified immunity.
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The complaint’s factual allegations against dent Criss are that (1) she was a registered
nurse practitioner employed by Sauis County, and (2) she gave a telephone order for the removal
of plaintiff's insulin pump at the time of his initial assessment on March 1, 2013. Complaint, 11 6,
14.

As set forth above, to state a claim under § 1pB8ntiff must allegdacts showing that he
had an objectively serious medical need andtttetdefendant actually knew of, but deliberately
disregarded, such need.” Vaughb7 F.3d at 908. The complaaiteges that plaintiff had an
objectively serious medical need, Type 1 diabfteshich he had an insulin pump. Plaintiff does
not, however, allege facts sufficient to estdblise subjective component that defendant Criss
actually knew of but deliberately disregarded hismerimedical need. As stated above, this is an
“onerous standard” that requireshiowing of a mental state akincriminal recklessness. Vaughn
557 F.3d at 908.

Plaintiff's claim is that defendant Criss violated his constitutional rigkiterdering the
removal of his insulin pump. Plaintiff cites nalaority for the proposition that ordering an insulin
pump removed, by itself, rises to the level @bastitutional violation, and the Court is unable to
find any supporting authority for such a proposition. This is particularly true where plaintiff also
alleges that on the same day his pump was removed, a treatment plan was established that called for
testing his blood sugar levels four times per day with insulin to be given on a sliding scale basis.
Thus, plaintiff's complaint alleges that heendition was monitored and he was provided with
medical treatment, although he believes the treatment was substandard.

Plaintiff's allegations against defendant Cri§groved, arise only tthe level of medical
malpractice or a disagreement regarding the@pjate treatment, and do not suffice to show that

Criss inflicted pain unnecessarily and wantonly. Estd®® U.S. at 103-04. Plaintiff appears to
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acknowledge as much, having asserted a medidptacéice claim and alleged that the defendants
“negligently removed [his] insulin pump” and breached the “standard of [medical] care.”
Complaint, 11 26-28. Accordingly, defendantsSris entitled to dismissal of plaintiff's § 1983
claims against her. The Court therefore does not reach her qualified immunity argument.

F. Plaintiff Fails to State a 8§ 1983 Claim Against Defendant St. Louis County

Defendant St. Louis County moves to dismissmilff’'s 8 1983 claims, asserting that there
is no respondeat superior liability under 8§ 1983, phaintiff has failed to plead facts to show a
custom or policy of the County was the movingcbehind a violation of his constitutional rights,
and that the County cannot be liable as a mattemoif its individual employee did not violate the
constitution.

As stated above, an entity acting under colatatie law cannot be held liable under section

1983 for an injury inflicted solely by its employesagents on a theory of respondeat superior.

SeeMonell, 436 U.S. at 694. As discussed above wispeet to defendant SLU, plaintiff similarly

alleges that the County, “[a]cting under colodaf and pursuant to official policy or custom,”
failed to “instruct, supervise, control and didicip on a continuing basis Defendants Criss and other
employees in their duties to refrain from:

a. unlawfully discriminating against Plaintiff because of his disability;

b. engaging in a course of conduct whittysically injured plaintiff by the failure
to provide proper diet, medical care and medical supplies;

C. conspiring to violate the rights, privileges and immunities guaranteed to the
Plaintiff by the Constitution and laws of the State of Missouri.”

Complaint, | 37.

®Seefootnote 4 supra
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Plaintiff fails to pleadacts sufficient to show at least an inference that his constitutional
rights were violated as a resultaxgtion taken pursuant to an official County policy, or as a result
of misconduct so pervasive among non-policymakers as to constitute a widespread custom and
practice with the force of law. S&@iha 365 F.3d at 603-04. Plaintiff's allegations concerning an
official County policy or custom are mere labaitgl conclusions, which are inadequate to state a
claim. Seelrwombly, 550 U.S. at 555. Further, because piffifails to allege facts sufficient to
allege that a constitutional violation has occurred with respect to individual liability on an
underlying substantive claim against defendant Cissjmilarly fails to state a claim against the
County based on a theory of failure to train or supervise.Msé@oy, 411 F.3d at 922.
V. Conclusion

For the foregoing reasons, the Court concludasglaintiff's state law claims in Counts |
and Il must be dismissed without prejudice for fialto file the health care affidavit required by
§538.225, Mo. Rev. Stat. Plaintgftlaims under 42 U.S.C. § 198®sld be dismissed for failure
to state a claim upon which relief can be granted. Defendants’ motions to dismiss, construed as
motions for judgment on the pleadings as to defetsdottnek, Hastings and SLU, will be granted.

At the conclusion of plaintiff's opposition to tieotions to dismiss, he asks for time to file
a Second Amended Complaint in the event the motions are granted. Although normally leave to
amend is to be freely granted, $&. R. Civ. P. 15(a)(2), the Eighth Circuit has held that a district
court properly denies leave to amend where afi&idoes not submit a motion for leave to amend,
but merely concludes his response to the defeisdanation to dismiss with a request for leave to
amend and does not offer a proposed amended complaint or even the substance of the proposed

amendment. Minneapolis Firefighters’ Réess’'n v. MEMC Electronic Materials, In®641 F.3d

1023, 1030 (8th Cir. 2011); In re 2007 Nowadtinancial, Inc., Secs. Litigh79 F.3d 878, 884-85
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(8th Cir. 2009). The Court in the exercise ofdiscretion denies plaintiff's request for leave to
amend.

Accordingly,

ITISHEREBY ORDERED that defendants Rottnek and Hastings’ Joint Motion to Dismiss
Counts | and II, construed as a motion for judgment on the pleadif@RAMTED. [Doc. 43]

IT ISFURTHER ORDERED that defendants Rottnek and Hastings’ Joint Motion to
Dismiss Count | and Joint Motion to Dismiss Count Il &ENIED as moot, having been
superseded. [Docs. 9, 10]

IT ISFURTHER ORDERED that defendant St. Louis University’s Motion to Dismiss
Counts | and II, construed as a motion for judgment on the pleadif@RABMTED. [Doc. 33]

IT ISFURTHER ORDERED that defendant St. Louis University’s Motion to Dismiss
Count Il for failure to state a claim upon which relief can be grant®eé&il ED as moot. [Doc.

35]

IT ISFURTHER ORDERED that defendant St. Louis University’s Motion to Dismiss
Counts Il through VII, construed as atiom for judgment on the pleadingsGRANTED. [Doc.

37]

IT ISFURTHER ORDERED that defendants Rottnek and Hastings’ Joint Motion to
Dismiss Counts Il through VII, construeas a motion for judgment on the pleadings, is
GRANTED. [Doc. 11]

IT ISFURTHER ORDERED that defendants St. Louis County and Criss’s Motion to

Dismiss isSGRANTED. [Doc. 15]
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An appropriate Order of Dismissal will accompany this Memorandum and Order.

HARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__23rdday of February, 2015.
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