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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
JAMESMOUNSEY, )
Plaintiff,

VS. Case No. 4:14-CV-01633-AGF

)

)

)

))
ST. LOUIS IRISH ARTS INC., etal.,, )

)

Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on the motion of Defendants St. Louis Irish Arts,
Inc. (“SLIA”) and its president, Helen Gaom, for summary judgment. Plaintiff James
Mounsey, a white male, alleges that Defamidaliscriminated against him because his
romantic partner was a black male, andlrated against hirfor complaining of
discrimination. Plaintiffwho is proceeding pro sesserts discrimination and retaliation
claims under 42 U.S.C. 8§ 1981 and Missouri Human Rights Act (“MHRA”), Mo.
Rev. Stat. 88 213.010-213.137. For thesmns set forth below, the Court will grant
Defendants’ motion for summary judgment.

BACKGROUND

Viewing the facts and all reasonable nefeces in the light most favorable to

! Plaintiff was initially represented by cael, but on October 14, 2015, the Court

granted Plaintiff's counsel’s unopposed roatio withdraw, and at Plaintiff's request,
stayed this case for 30 days to allow Plaintiff time to retain new counsel. Plaintiff did not
retain new counsel withithat time frame and hasce proceeded pro se.
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Plaintiff, for purposes of this summary judgnt motion, the record establishes the
following. SLIA is the lochbranch of the Combhaltas Gl&oiri Eireann (“CCE”), an
organization seeking to preseraed promote traditional Irisimusic, dance, and culture.
Gannon, a white female, isdélpresident of SLIA and ownef St. Louis Irish Arts
School (the “School”), an Irish dance schopkrated by SLIA. Gannon runs the School
with help from a group of unpaid volunteers.

In the spring of 2012, Dendants agreed to sponsoaiRtiff on an H-1B worker
visa to teach at the School. Plaintiffss@ready in the United States, working as a
lecturer at the University of Missouri-St. s (“UMSL”), under a J-1 visa that was due
to expire soon. Under the H-1B visa spaesl by SLIA, Plaintiff could continue to
lecture at UMSL and other institutions as presentative of SLIA, while also teaching at
the School. SLIA, by its attoeys, submitted Plaintiff's sa application in May 2012.

Plaintiff asserts in his unviied complaint tkat SLIA required him to work far
greater hours than those represented in ke application and that he was not paid for
the additional hours worked, and for theason, Plaintiff filed a wage-and-hour
complaint with the Department of Labor (the®OR"). It is unclearfrom the record when
the DOL complaint was filed, but the DOL colaied its investigation on or about June
27, 2014, and found that SLIdwed Plaintiff back wages ithe amount of $9,464.25, for
the period covering April 22012, to February 22, 2014.

The parties dispute how many employ8esA employed while Plaintiff worked

there (from 2012 to 2013). vlay 15, 2012, Gannon signathder penalty of perjury



and as part of her visa dgation for Plaintiff, a petitionndicating that SLIA had six
current employees in the Unit&dates. However, in an affvit in this case, Gannon
states that SLIA paid onlyvie teachers, including Plaintifit any given time in 2012 and
2013. Gannon also stat@sher affidavit that SLIA’deachers were independent
contractors rather than empk®s. In support of thisssement, Gannon asserts that,
when the DOL investigated Plaintiff’'s wagaekhour complaint, the DOL concluded that
all of SLIA’s teachers except Plaintiff weeindependent contractors rather than
employees.

In June 2012, Gannon learned that Ritiiwas in a romantic relationship with
Napoleon Owens, a black male unaffiliateith SLIA. Plaintiff emailed Gannon on
June 23, 2012, asking Ganntorkeep her knowledge of&htiff's relationship with
Owens private and thanked i@ebn for her discretion.

On July 3, 2012, Gannon sent an email to Plaintiff stating that she was “upset” that
Plaintiff brought Owens to a rehearsal foroacert that had taken place the night before.
Gannon stated that Owensathno business being themid that Gannon had “never
accepted teachers bringing their date to wollbc. No. 39-4 at1.) Gannon further
stated that the director of the concert haldl asked her if the “black kid” (referring to
Owens) sitting in the lobby was part of heogp. Gannon asked that Plaintiff keep his

“personal life outside [her] school” and stated:

2 Defendants insist that Pheiff is an independent comictor, too, but state that for

purposes of this motion, they accept thellXJinding that Plaintiff was an employee.
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Your relationship with Napoleon is camg a distraction in your work and

in the school. | am having second thoughts on your future involvement
with the school for many reasons. Thisa new situation for me. | have a
lot of home schooled failies who are very conservative and may want to
explain sexually [sic] whethey are ready and noétause they see or hear
something around the school.

You have made some grave decisioasy very quickly which will affect
every aspect of your life. Flauntingetin and forcing us taccept them will

have consequences out of your control. We love you dearly like a son and
that gives me the liberty of telling you how | feel.

Over the next few months, SLIA finishélte visa process on Plaintiff's behalf,
and Plaintiff's H-1B visa wassued on September 28, 2012, with an expiration date of
September 30, 2015. (Doc. No. 45-1.)

On March 21, 2013, Plaintiff sent amail to Gannon complaining of two
incidents that occurred in hissh dance class. The first wisit before class, he heard
one student “sniggering to [her friend]aal a black kid who was walking down the
street outside SLIA,” and the second g, during class, another student shouted
“Napoleon!” as an example for the letter “While practicing the Irish alphabet. (Doc.
No. 39-3 at 18.) Gannon responded: “Thisdsad. | had hopegaur private life would
remain private. | am not sure how to dedh it but | will find a way. Napolean [sic]
has become familiar to the school which Indead to avoid and take it slowly. We will
work it out but | am grateful you told me about itd. at 17-18. In a further email
exchange the same day, Gannon asked thaiti#f let her deal with the students and

agreed that what went on in tblass was “totally unacceptableld. at 17. Plaintiff
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responded the next day, thanking Ganfarriall the support and acceptance” and
agreeing to let Gannon knowali and handle any simil@ehavior in the futureld.

On April 2, 2013, Plaintifent an email to Gannalescribing another incident
with his students. Plaintifitated that he reprimandectstudents’ use of cell phones
during class, which he fourdisruptive and rude. Plaifftyelled at the students and
ultimately confiscated the studaks’ cell phones. Gannon responded that, although she
agreed Plaintiff must be respected as alteg®ne of the students was very upset about
the incident and Plaintiff should have comé3annon sooner witthe issue. Gannon
stated that she did “not understand why ifRiff] chose to handle whatever happened
without consulting [Gannon]’rad that the incident “redict[ed] very badly on the
school.” (Doc. No. 39-3 at 19.)

On September 15, 2013, Plaintiff s&dnnon a letter addressed to the SLIA
board regarding Plaintiff's roleith the School during the upming fall semester. In the
letter, Plaintiff stated that he wantedupdate the board on the changes in his
“circumstances and working gacity” for the fall semesteand specifically that his
“situation personally, professionally, medlgaand financially [had] all changed
dramatically.” (Doc. No. 39-4t 6.) Plaintiff stated thatis “family in Ireland [had]
undergone huge personal difficulties” in thesipgear; that he “had to put [his] PhD on
hold as [he was] unable to deal with alltloé stresses that full time study demands along
with the other difficulties faced”; that hislasy at UMSL remained at $6,000 a year, on

which he could not live, and did not include lied®enefits; that he felt that his “working



role at SLIA went above and yend the role of ‘teacher,’4nd he could no longer assist
with things like “websites, paperwork, peggations, grant applications, publications”;

and that he could not retutm teaching the group dance classes, which he described as a
“negative classroom environnghbecause the “level of resentment, undermining and
lack of support in dealingith discipline and personal issues ha[d] made it far too
upsetting for [him].” Id. With regard to the group damclasses, he stated:

| feel it unfair to be corrected ardemeaned in front of these wonderful

students. My personal life is temain outside the classroom and the

school. | will not have my personbfe commented on or viewed as a

“negative” impact on the school. | have a right as an employee, a person

and an individual to not be judged on my sexual orientation.

Id. He ended the letter by stating that he wtsko continue to teach Irish language,
private dance lessons, and harp ensemble if the SLIA board ddsired.

On September 26, 2013, Ganraffered Plaintiff the oppaounity to teach an Irish
language class at SLIA for the fall 20k&@mester, which would allow Plaintiff to
continue working for SLIA and to maintainshvisa. Gannon stated that the class would
be held on Mondays &t p.m. and that Plaintiff would bgaid $50 per class night. But
Gannon stated that if tha&tendance numbers dropped “too low,” SLIA may need to
reevaluate whether to contintiee language class. (Doc. N89-3 at 21.) Gannon asked
Plaintiff to keep her informedf cancellations and to keep attendance each night.

In early October 2013, Plaintiff took ats# Irish drums from the School without

permission for use at a kindergartelass he taught at anothacility. Plaintiff returned

most, if not all, of the drums approximt®ne month later, upo@annon’s request; the



parties dispute whether one of the drums was missing.

On October 24, 2013, Jo8lassman, Director of UMSL'’s International Studies
and Programs, emailed Gannoragk whether Plaintiff stilvorked for SLIA because he
had heard “indirectly” that Plaintiff did mowhich would mean that Plaintiff was no
longer permitted to work fdUMSL. Gannon respondedaty while Plaintiff was not
teaching the Irish dance class, he was teaattimgr programs at SLIA, including an Irish
language class. Glassman replied to ¢nmsil on October 28, 2013, thanking Gannon
for her update and stating that he met ViAtaintiff a few days prior, at Plaintiff's
request, and had received an update from #ffas well. Gannon emailed Plaintiff the
same day asking him to communicate wigr and inquiring adut what he told
Glassman about his relationship with SLIAccording to Defendants, Plaintiff never
informed them what he told Glassman about his reldtipngith SLIA or how he
portrayed SLIA to the institutions at which he taught as a SLIA representative.

Defendants assert that Plaintiff camckseveral of the six scheduled Irish
language classes he was supposed to tedbke fiall 2013 semester, and that he canceled
at least one class without notice to Gannotherstudents. In support of this allegation,
Gannon provides her affidavit, stating thatiRliff never gave her any information on the
Irish language classes he held or cancelad,that Plaintiff never provided a list of
enrolled students. Defendants also citeail Gannon sent to Plaintiff on October 28,
2013, asking Plaintiff to fiorm Gannon ahead of time ollass cancellations because a

student named Jennifer did not know the Vasék's class was canceled and had waited



in a hallway for 30 minutes falass to start. (Doc. No. 3Pat 15.) Plaintiff generally
denies these allegations and cites two enragsipport of his denial. The firstis an
email he sent to Gannon and a student miaiRendy on November 12013, stating that
there would not be any language class thgtiton account of a holiday. The second is
an email he sent to Gannon the next ddgyember 12, 2013, stating that he did not
inform the whole class of the Novembercdéhncellation because believed the other
students were not able to attend that classinevent. In this email, Plaintiff also
provided Gannon a list of the four studeasolled in the Irish language class. (Doc.
No. 45-4.)

On December 2, 2013, SLIA asked Plaintiff to sign a Memorandum of
Understanding, which Defendants assers wacessary because of Plaintiff’'s ongoing
lack of communication with them. This Menandum stated that it would “clarify and
detail” Plaintiff's relation and obligations t6LIA. The Memorandm stated that SLIA
would continue to support &htiff's employment and visgponsorship until May 31,
2014, in return for Riintiff agreeing to the following stipulations:

1) you will fulfill your obligations with[UMSL and two otheinstitutions
at which Plaintiff taught thragh his affiliation with SLIA];

2) as the holder of a visa sponsoredSiyA, you agree to represent SLIA,
CCE, their leadership and board mars) in the best possible terms at
all times;

3) you will not discuss this agreememt any aspect oyour relationship
with SLIA, its president, or angf its board members with anyone,
either in the US, Ireland, or elsewhere;



4) you will not post or write anythingvhich may appeain any form of

printed or social media or the interresther as a result of direct action

by you or as a result of an actitwy a third party, whether on your

behalf of not.
(Doc. No. 39-4 at 25.) The Meorandum stated that Plaiffis failure to comply with
any of the foregoing would rekun the immediate terminatn of this agreement and of
SLIA’s commitment to sponsor Plaintiff's visad. Plaintiff did not sign the
Memorandum.

On December 6, 2013, Plaintiff filed aarlye of discrimination with the Missouri
Commission on Human Rights (“MCHR"pd the Equal Employment Opportunity
Commission (“EEOC"), alleging discriminatidrased on race by association and’sex.
Plaintiff also alleged retalieon based on his September 20613 letter to Defendants,
which he described as a colapt about the “hostile worknvironment created by the
response to [him] dating a blaokan.” (Doc. No. 39-3 at 16.)

On December 15, 2013, Gannon emailedther teacher at the School, Shannon
Flecke, and copied the attorneo is representing Defendamshis lawsuit. In the
email, Gannon informed Flecke that she Wese to send any emaitdirectly to [the
lawyer] to help us clear up this Mess.” (Doc. No. 39-4 at 39.) Itis unclear from the
record what “Mess” Gannon was referemgiand Gannon does not address or provide

context for this email in her affidaviElecke responded the next day, copying the

lawyer, and stating that Plaintiff usedffensive racial slursand had engaged in

3 Plaintiff has not asserted a claim afatimination on the basis of sex in this

lawsuit.



Inappropriate communications on social mewiith a female former SLIA student, who
was a teenager at the time. Flecke also attached screenshots of the social media messages
between Plaintiff and the former studeid. In the social media messadeRlaintiff
stated that he was “picking up thetk talk” and stated “yeaa nigger ‘ooh noo yu
diddennn,” to which the studentpleed “um no,” and later, “haha.ld. at 40-41. In
response to the student’'s comments that ofneofeachers favored her, Plaintiff stated
“no wonder you got good grad!!! Lol one word ...... SLUTand added a smiley face.
The student responded “haha/mow! | mean he is gay sbwon’t do me much now.
lol.” 1d. at 42.

On December 17, 2013, Badants sent a letter to UMSL and two other
institutions at which Plaintiff taught thrgh SLIA, stating that SLIA was no longer
affiliated with Plaintiff and would reve its sponsorship of his visa.

On February 20, 2014, Defendants notifflaintiff by letter that they were
terminating their relationshigith him and revoking his ga sponsorship. Defendants
assert that they delayed tihiegmal termination for a couplaf months because Plaintiff's
wage-and-hour complaint with the R@vas still pending at the time.

In their termination letteisigned by Gannon, Defendantatstl, in relevant part:

As you know, we repeatedly attetad to communicate with you about

your duties for [SLIA] for the Fall 2013 and Spring 2014 semesters. You

failed to communicate your intentiomgith respect to your involvement
with the organization. You also fail€o deliver the class registration list

4 These messages appear to be dateckipaar 2013, but the screenshot is not clear
enough for the Court to étify the month or date.
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for the Fall Irish Language class esguested and failed to provide the
requested documentation showingieth students attended the class on
which nights.  Finally, you faik to sign the Memorandum of
Understanding about yolrehavior and conduct whilacting on behalf of
SLIA. We therefore comder you to have abandongdur relationship with
SLIA effective December 2013. Detgp our efforts to contact you, we
heard nothing further from you, so wekono steps to $edule you for any
activities or classes foréhSpring 2014 semester.

Furthermore, since our last direimmunications, the Board of Directors
has been informed that you havedhaappropriate communications with
students and former students, both a#iybon school premises and via
Facebook. We have completed ouwastigation of those incidents in
sufficient detail to allow us to concludkat, given SLIA’s trusted role in
the lives of its students, we simpbannot allow the potential for our
students to be exposed to such camdoy anyone associated with the
organization. Therefor¢SLIA] will have no reldionship with you for any
future programs or associate with youaimy manner in the future. In light
of your job abandonment, however, tdisvelopment would seem to be of
no consequence as you haveongoing relationship with SLIA.

Please be advised that SLIA is in the process of notifying the appropriate

government officials that it no longevishes to sponsoyour H1-B Visa

due to your decision to stontinue your job duties.

(Doc. No. 39-4 at 8.)

Plaintiff received a right-to-sue letter on June 6, 2014, and filed this lawsuit in
state court on August 8, 2014. Plaintiff giks race discrimination and retaliation claims
under 8§ 1981 and the MHRA. In his comptaiRlaintiff alleges that his romantic
association with a black man and his comglafrdiscrimination, both in his September
15, 2013 letter and in his charge of disgnation, were motivating factors in the

following adverse actions: SLIA’s failing fmay him full wages, asking him to sign the

Memorandum of Understandingnd ultimately terminatinigim and revoking his visa

11



sponsorship. Defendants removed the ¢aghis Court on September 19, 2014.

ARGUMENTS OF THE PARTIES

In their motion for summary judgment, Defentaargue, first, that SLIA is not an
“employer” under the MHRA because it empldgser than six employees, and as such,
Plaintiff's MHRA discriminaton and retaliation claims fail @asmatter of law. Next,
Defendants argue that all of Plaintiff's ¢fas fail on the merits because Plaintiff has
provided neither direct euihce of intentional discrimitian nor evidence creating a
reasonable inference of discrimination.

Defendants argue that, with respect ® filst alleged adverse action, paying
Plaintiff less than full wages, Plaintiff@ompensation structure was set up before
Defendants were aware of Plaintiff's relatibipswith Owens, sthe compensation terms
could not have been motivatbyg discriminatory animus.

Likewise, Defendants argue that the redaks direct or indirect evidence that
Plaintiff's partner’s race motivated the ramag adverse actions—ddendants’ decisions
to present Plaintiff with the MemorandurhUnderstanding and to later terminate
Plaintiff and revoke his visgponsorship. Defendants arghat these decisions were
motivated by legitimate reasons unrelated &irRiff's partner’s race, namely: Plaintiff
voluntarily limited his job duties and refusto accept assignments; had difficulty
interacting with SLIA students; improperandled student disciplinary incidents;
canceled several dates of the single classgheed to teach dung the fall of 2013;

would not communicate with $A regarding representations made to outside entities
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regarding SLIA; took property from SLI¥ithout permission;d participated in
inappropriate communications with a forngidrlA student on social media, which
Defendants assert violated child protestpolicies by which SLIA was bound as a
member of CCE.

Further, Defendants argue that Plaintiff cannot prove the elements of his
retaliation claims. Defendants argue thatdhly statutorily protected activity Plaintiff
engaged in was his Decemliier2013 charge of discrimation. Defendants dispute
Plaintiff's assertion that his September 2613 letter to Defendants qualified as a
protected activity because thétée contains no reference Rbaintiff's partner’s race.

Defendants argue that Plaintiff cansbbw any causal connection between his
protected activity—nhis charge of discrimation—and the alleged adverse employment
actions of failing to pay Plaintiff his fuvages, presenting Plaintiff with the
Memorandum of Understandingnd ultimately terminatinBlaintiff and revoking his
visa sponsorship. Defendants note that gefyup Plaintiff’'s com@nsation structure and
presented him with the Memorandum of Understanding before Plaintiff filed his charge
of discrimination, thus pregtling any causal connectiontlyeen these actions and the
charge. Defendants further argue that twayned Plaintiff in the Memorandum of
Understanding itself that they would terminhie and revoke his visa sponsorship if he
failed to agree and comply with the Merandum, which demonstrates that the
(conditional) decision to carry out these actidns, was made before Plaintiff filed his

charge of discrimination.
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Finally, Defendants argue that eveRl&intiff's September 15, 2013 letter
constituted protected activity, Bandants’ later actions wermt causally connected to
any complaint of discrimination containedtive letter but instead flowed from Plaintiff's
history of problematic bel#r and lack of communication as discussed above.

Plaintiff has not submitted a brief in resse to Defendantshotion, but instead
relies on a response to Defendaistatement of facts, a statent of additional facts, and
documentary exhibits which are largely duplicaw¥ehe exhibits submitted by
Defendants.

In his response to Defendants’ statetr@dfacts and in his own statement of
additional facts, both of which are unswondainattested, Plaifitiasserts that, apart
from the emails between Gannon and himwlsed above, Gannon also “blackmailed,
harassed and demeaned plaintiff due tadlee of his partner; utilized Plaintiff's
“association with Owens and [Owens’s] racedactor in [an] gplanation given” for
refusing to provide Plaintifivith proof of employment;and, on various occasions,
referred to particular students as a “littledficolor” and made derogatory statements
about black taxi drivers and medical professisnéDoc. No. 41 at 6, 10, 11.) Plaintiff
does not cite any evidence in support of these assertions.

Plaintiff further contends that he wasvarious times “reprimanded due to the
race of his partner and was told that he wWadt be accepted in the school or by its

m

parents and board,” that he was “referredgsdhe ‘fallen man’ in reference to his

“relationship with a black man,” and that ‘@dial slurs and references to ‘nigger brown’
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and ‘gollywog’ were used in front of Owendd. at 7, 11. Plaintiff does not identify
who made these comments an@slaot cite any evidence inpgort of these assertions.

Plaintiff also argues (again, without aigj evidence) that he sent the September
15, 2013 letter to Defendants becausthefthreatening environment at SLIA and
because he was being “beerdh following disciplinary caversations with Gannon
“where the race of Plaintiffs [sic] partner waferenced.” (Doc. No. 41 at 7.) He argues
that other SLIA teachers’ partners were wehed and celebrated in the School. As an
example, Plaintiff cites an email invitatitm a bridal shower for a teacher hosted by
SLIA on June 2, 2013. Finally, Plaintifégserts that it has beé€lifficult to prove his
allegations because, shortly after Decen#dr3, his CCE email account was shut down
and made inaccessible to him.

In reply, Defendants generally argue tR&intiff's response is based solely on
unsworn allegations rather than admissiblel@vce. Defendants adinthat they hosted
a bridal shower for an employee and thdtl&sgenerally welcomed and celebrated the
partners of its teachers, inding Plaintiff's partner.” (bDc. No. 51 at 5.) However,
Defendants argue that Plaintiff has not pded evidence that Defendants allowed any
teacher to bring his or hernpaer or date to work or berwise treated any similarly
situated teacher differentlydh Plaintiff. Defendants alsteny that they (rather than
CCE) had any contraver Plaintiff's CCE email acemt, and Defendds note that
Plaintiff provided no evidentiargupport for his unsworn assertion that Defendants shut

down the email account.
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DISCUSSION

“Summary judgment is appropriate wherewing the facts in the light most
favorable to the non-movant, there are no gengisiges of material fact and the movant
is entitled to judgment as a matter of lawetro. Prop. & Cas. Ins. Co. v. CalyiB02
F.3d 933, 937 (8th Cir. 20)fcitation omitted). In gposing summary judgment, a
plaintiff may not “simply point tallegations” in the complaingoward v. Columbia
Pub. Sch. Dist.363 F.3d 797, 800 (8th Cir. 2004),“cest on the hope of discrediting the
movant's evidence at trialMatter of Citizend.oan & Sav. Cq.621 F.2d 911, 913 (8th
Cir. 1980). Rather, the plaintiff “must idigfly and provide evidence of specific facts
creating a triable controversyMoward, 363 F.3d at 800 (citation omitted). “Where the
record taken as a whole couldt lead a rational trier of éato find for the nonmoving
party, there is no genuine issue for trialTorgerson v. City of Rochest&43 F.3d
1031, 1042 (8th Cir. 2L) (en banc) (quotinBicci v. DeStefan®57 U.S. 557, 586
(2009)).

Defendants Status as “Eployers” Under the MHRA

As an initial matter, the Court finds that questions of fact preclude it from
determining, on summary judgment, whethefddeants are “employers” as that term is
defined under the MHRASeeMo. Rev. Stat. 8 213.010({defining “employer” as
including “any person employingx or more persons withitme state, and any person
directly acting in the interest of an empldyerEven accepting Garon’s assertion in her

affidavit that the DOL found that almosll of SLIA’s teaches were independent
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contractors, Defendants have not cited, taedCourt has not found, authority suggesting
that the DOL'’s finding wouldbe binding on the Court in interpreting the MHRA.
Indeed, Missouri courts interpret the wdemnployee” more broadly under the MHRA
than in other contextsSee Howard v. City of Kansas Gi882 S.W.3d 772, 780-81 (Mo.
2011) (refusing to apply a common-law ageapyproach to interpreting “employee”
under the MHRA and instead applying a “dictary definition” of‘employee” as “any
worker who is under wages or salaryatoemployer and who is not excluded by
agreement from consideration as such g&ed). The parties have not submitted
evidence as to the wages, salary, or employagreements (if any) of SLIA’s teachers
other than Plaintiff.

And as to Defendants’ assertion that, my @vent, SLIA paid diy five teachers at
any one time in 2012 and 2013, in light@&nnon’s prior sworn statement in her 2012
visa application that SLIA had six emplogeat the time, the Court finds there is a
guestion of fact as to whether SLIA emypéd six or more persons (not limited to
teachers), during the relevant time periods. @toee, the Court will turn to the merits of
Plaintiff's MHRA and § 1981 claims.

Section 1981 and MHRA Race Discrinmation Claim (Counts Il and I1)

Section 1981 “affords a federal remeatyainst discrimination in private
employment on the basis of racelbhnson v. Ry. Exp. Agency,.lng21 U.S. 454, 460,
(1975). Likewise, the MHRA makes it an unfall employment practice for an employer

to (a) “discharge any individual, or otherit discriminate against any individual with
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respect to his compensation, terms, conditionrivileges of employment, because of
such individual's race.” Mo. Rev. St&213.055.1(1).

Defendants do not dispute that 81%nd the MHRA encompass race
discrimination claims of the typaleged by Plaintiff here, based on the race of Plaintiff's
romantic partner who was not employedsfendants. Although the parties have not
cited, and the Court has not found, EighthcGit or Missouri precedent on this specific
issue, the Court, too, will assume that salgims are cognizable under 8§ 1981 and the
MHRA as associational race discrimination clairB&e Rosenblatt v. Bivona & Cohen,
P.C., 946 F. Supp. 298, 300 (S.D.N.Y. 1998) is well-settled that a claim of
discrimination based on an interracial relaship or association is cognizable under
Section 1981.”) (citing cases fromher circuit courts of appealfhandler v. Fast Lane,
Inc., 868 F. Supp. 1138, 1143—44EArk. 1994) (“A white peson’s right to associate
with African—Americans is protected by § 1981citing cases from other jurisdictions);
Mo. Rev. Stat. § 213.070(4) (making it anlawful employment practice to “discriminate
In any manner against any other person beeaf such person’s association with any
person protected by this chapter”).

To survive a motion for summgajudgment on a 8§ 1981 race discrimination claim,
“a plaintiff must either prsent admissible evidend&ectly indicating unlawful
discrimination, or create an inferenceunilawful discrimination under the burden-

shifting framework established McDonnell Douglas Corp. v. GreeAll U.S. 792, 93
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S.Ct. 1817, 36 L.Ed.2d 668 (1973Macklin v. FMC Transp., Inc815 F.3d 425, 427
(8th Cir. 2016) (citations omitted).

“To prove intentional discrimination thugh direct proof [under § 1981}, a
plaintiff must establish a specific link betwetne alleged discriminatory animus and the
challenged decision, sufficient to supportrading by a reasonable fact finder that an
illegitimate criterion actually motivatl the employer’s decisionYoung v. Builders
Steel Cq.754 F.3d 573, 577 (8thir. 2014) (citation and quations omitted). Absent
such direct evidence, tidcDonnell Douglagramework applies. Under this framework,
a plaintiff must establish a prima facie casigowing that (1) hes a member of a
protected class; (2) he was qualified to parf his duties; (3) he suffered an adverse
employment action; and (4) circumstances gise to an inference of discrimination, for
example because similarly situated employees, who are not members of the protected
group, were treated more favorablyoung v. Builders Steel C@54 F.3d 573, 577 (8th
Cir. 2014).

“Once a plaintiff succssfully establishes a prima faatase, the burden then shifts
to the employer to articulate a legitimaten-discriminatory reason for the adverse
employment action.”ld. at 577-78. “If the employaneets its burden, the presumption
of discrimination disappears, and plaintifrexjuired to prove the proffered justification
is merely a pretext for discriminationld.

With respect to this burden-shiftiiigamework, “an employer has the right to

assign work, to change an emmyte’s duties, to refuse to assign a particular job, and to
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discharge—for good reason, bad reasomoareason at all, absent intentional
discrimination.” McLaughlin v. Esselte Pendaflex Cqrp0 F.3d 507, 512 (8th Cir.
1995) (citation omitted). ThuYt]he showing of pretext reessary to swive summary
judgment requires more than merely disiiag an employer’s asserted reasoning for
terminating an employee.Roeben v. BG Excelsior Ltd. P'shg45 F.3d 639, 643 (8th
Cir. 2008). “A plaintiff must also demonstrate that the circumstances permit a reasonable
inference of discriminatory animusld. “Put another way, [an employee] is required to
show that racial discrimination, not [the gloyer’s] stated reasan‘actually motivated’
[the employer] to terminate his employmenginith v. United Parcel SerWo. 15-1487,
2016 WL 3726032, at3 (8th Cir. July 12, 2016) (citation omitted).

TheMcDonnell Douglagramework does not apply to an MHRA claim, which
requires only that a plaintiff demonstrate (i suffered an adverse employment action;
(2) race was a contributing factor in that adverse action, and (3) he incurred damages as a
direct result.Denn v. CSL Plasma, In@16 F.3d 1027, 1032338th Cir. 2016) (citing
Daugherty v. City of Maryland Height231 S.W.3d 814, 820Mo. 2007)). While the
MHRA's “contributing factor” standard is és rigorous than the ‘motivating factor’
standard employed in fexdg discrimination casesid., it still requires a showing that
race “contribut[ed] a share in” or “ha[d] arpa producing the effect” of the adverse
action,Lomax v. DaimlerChrysler Corp243 S.W.3d 474, 482 (M Ct. App. 2007).

Plaintiff has failed to present evident@at would support a reasonable inference

that the race of his romantic partner contrloliin any way to thadverse actions taken
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against him here. Thus, bdils federal and state law digsnination claims fail as a
matter of law.

With respect to Defendants’ first agse action, paying Plaintiff less than full
wages, although it is unclear when Pldfrftrst complained abaduhis wages, the DOL
investigation concluded he wasderpaid beginning, at the latgin April 2012. There is
no evidence that Defendantseevknew of Plaintiff's refaonship with Owens at that
time. Rather, the recordteblishes that Defendants did not learn of Plaintiff's
relationship with Owens until June 201Pherefore, there can be no link between
Plaintiff's wage structure and any discrimingt@animus on the basis of Owens’s race.

The remaining adverse actions—presen#laintiff with the Memorandum of
Understanding and later termatmg Plaintiff and revoking his visa sponsorship—were
made more than a year and a half afterr®ariearned of Plaintiff's relationship with
Owens. And Plaintiff has nafffered any admissible direot circumstantial evidence
linking these actions to any prohibited rakigcrimination under § 1981 or the MHRA.
Indeed, the only evidence in thecord of references to Plaintiff’'s partner’s race are
references made by non-pastiencluding a concert hall director and a student in
Plaintiff's class. There is no evidence t&nnon or any other SLIA decisionmaker
made or adopted any remarks about Pifispartner’'s race. Gannon’s emails may
allude to Plaintiff's sexuadrientation, but not the race of Plaintiff's partner.

Some of Plaintiff's allegations in hissponse to Defendants’ statement of facts

and in his own statement of additiofatts might have supplied evidence of
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discrimination, such as Plaintiff's allegais that Gannon “blackmailed, harassed and
demeaned plaintiff due to the race of partner,” and “berhed” him following
disciplinary conversations “where the racdlo$] partner was refereed.” (Doc. No. 41
at 6, 7.) But the Court cannot consider éhesworn and unattested statements because
they do not constituteompetent evidence that can be used to defeat a motion for
summary judgmentSee Banks v. John Deere and,®. 15-2058, @16 WL 3769553,
at *5 (8th Cir. July 14, 2016) (refusing ¢tonsider on summary judgment a plaintiff's
statements regarding the race-based harasdrmaesuffered because the statements were
not contained in a sworn affidavit or sigremad dated declarationrtéied as true and
correct “under penalty of perjury” as requirender Federal Rule of Civil Procedure 56);
Beyer v. Firstar Bank, N.A447 F.3d 1106, 1108 (8tir. 2006) (holding that a
defendant was entitled summary judgment where the piaff relied on an unverified
complaint and did not submit a sworn affidaw other admissible evidence from which
a reasonable jury could conclude that he stemlvn one of the elements of his claims).
Even crediting Plaintiff's assertionaghhis CCE email account was made
inaccessible to him, Plaintiff could hasabmitted a sworn affidavit, a declaration
certified as true and correahder penalty of perjury, a ied complaint, or other
admissible evidence in support of his alegas. While pro se pleadings are to be
construed liberally, a pro se litigant is not esed from complying witlthe federal rules.
Bennett v. Dr Pepper/Seven Up, .Ire95 F.3d 805, 808 (8th ICR002). And Plaintiff at

no time sought relief from the Court regiaglany inability to obtain discovery.
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Excluding Plaintiff's unsupportedllegations, the evidencé record does not give
rise to an inference of discrimination, ewamder the lower “contributing factor” standard
of the MHRA. Plaintiff has not identifiedor example, any similarly situated employee
who was treated differenflyr otherwise demonstrated a connection between
Defendants’ actions and any aniswhatsoever based on Ptdfis partner’s race.

Indeed, after first learning of Plaiffts relationship withOwens, Defendants
completed the process to sponsor Plaintifffwisa and employed him for another eight
months without apparent incident. WheaiRliff eventually conplained to Gannon
about his students’ racial commentdMarch 2013, Gannon agreed the students’
behavior was unacceptable, Plaintiff comm@imted Gannon’s response, and Plaintiff
continued to be employed by Defendantsni@ny more months without adverse action.
Even after Plaintiff sent his September 151 20:tter regarding his desire to reduce his
work responsibilities, Defendés accommodated Plaintiffrequest and allowed him to
remain employed and keep his visa aety teaching an Irish language class.

Defendants did not take any adverseaactintil December 2, 2013, when they

asked Plaintiff to sign the MemorandumUdriderstanding just a little over a month after

5 Plaintiff's evidence that Defendants oncédhe bridal shower for an employee,
alone, does not show that Defendants treatsithilarly situated employee differently.
Chappell v. Bilco Cq 675 F.3d 1110, 1119 (8th Cir. 2012) (holding that, to give rise to a
prima facie inference of discrimination, sinmliasituated employees must be “similarly
situated in all relevant respects,” corsidg “the conduct othe employees and any
disparity in their discipline”).
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Plaintiff failed to respond to Gannoresnail inquiring aboubhow Plaintiff was
representing his relationship with SLIA to lBY. There is no evidence that this action
was in any way linked ta discriminatory animubased on Owens’s race.

The record is instead rege with evidence that Defendants presented Plaintiff
with the Memorandum of Understanding, and raftintiff refused to sign it, terminated
Plaintiff and revoked his vissponsorship, because of Pl&irs failure to respond to
Defendants’ inquiries regardirhow he represented SLIA tioe institutions where he
taught as a SLIA representative; hiduiee to regularly and timely communicate
regarding the Irish language class; argldther problematic behaviors, such as
inappropriately (in the view of Defendanti¥ciplining students ahtaking Defendants’
property off the premises without perm@si These actions constitute legitimate, non-
discriminatory reasons for requiring Plafhtd agree, by way of the Memorandum of
Understanding, to fulfill his obligations witBLIA and represent SLIA in the best light
possible, and for terminating Plaintiff and/o&ing his visa sponsorship when Plaintiff
failed to do so.See Smith2016 WL 3726032, at *4 (cegnizing that legitimate, non-
discriminatory reasons for adverse eayphent actions may include an employee’s
“history” of problematic behavior at aegpany and his “unwillingjess] to acknowledge
those problems and commit to change”).

The Memorandum of Unddaending may have gone further than necessary (for
example, by prohibitinglaintiff from discussing any aspect of his relationship with

SLIA with anyone and from posting anything social media or the internet), but for
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purposes of his race discrimination claim, Riiéi must show that Defendants’ decision
to present him with the Memorandunmdeato terminate hinand revoke his visa
sponsorship after he failed to sign the Meamalum, was not merely a bad decision but
was a decision connected im®way to racial animusSee Smith2016 WL 3726032,
at *4 (“Smith’s behavior might not beaxwed by some employers as a basis for
termination. But Smith does tprovide evidence to shotlhiese reasons were merely
rationalizations to cover for racial discriminatin

As discussed above, the record is dewadidvidence that theace of Plaintiff's
partner played any role in Defendants’ actitorspurposes of a prima facie § 1981 claim
or an MHRA claim. And even if the Cduassumed Plaintiff could establish a prima
facie case under § 1981, Plaintiff has faileghow pretext. Therefore, the Court will
grant Defendants’ motion for summary judgrnen Plaintiff's § 1981 and MHRA race
discrimination claims.

Section 1981 and MHRA Retaliation Claims (Counts | and 1V)

Section 1981 retaliation claims are azald under the same framework as
discrimination claims. A plaintiff must eitheresent direct evidee of retaliation or
create an inference of retaliation underMeDonnell Douglasramework Pye v. Nu
Aire, Inc, 641 F.3d 1011, 1020 (8th Cir. 2011pirect evidence of retaliation is
evidence that demonstrates a specific bekween a materially adverse action and the

protected conduct, sufficient to supportrading by a reasonable fact finder that the
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harmful adverse action was in retaliation for the protected condutt(itation
omitted).

Absent direct evidence, a piiff must establish a primfacie case of retaliation,
which “requires a showing that (1) the pki#ffirengaged in statutorily protected activity,
(2) an adverse employment action was takganst him, and (3) there is a causal
connection betweendhtwo events.”"Keefe v. City of Minneapolig85 F.3d 1216, 1224-
25 (8th Cir. 2015). “[I]f the plautiff is able to establish aipna facie retaliation case, the
defendant must provide a legitimate, nondiematory reason for its decisions. If the
defendant is able to do so, the burden sb#isk to the plainti to show that the
proffered reason was merely a pretext for discriminatiod.” In short, “[t]he plaintiff in
a retaliation case must pressafficient evidence for a reasdsia jury to conclude that
her protected conduct was a determinativédiain a materially adverse employment
action taken by the employerHervey v. Cty. of Koochichin§27 F.3d 711, 722 (8th
Cir. 2008).

Similarly, “[t]o establish a prima fagicase of retaliation under the MHRA, a
plaintiff must prove (1) he complained @icrimination; (2) the employer took adverse
action against him; and (3) a causal relatmme&xisted between the complaint and the
adverse action.’Denn 816 F.3d at 1036 (citinglcCrainey v. Kansas City Mo. Sch.
Dist., 337 S.W.3d 746, 75@10. Ct. App. 2011)). A “causaelationship” exists under
the MHRA “when retaliation was a contrifng factor to the adverse actionld.

(citations omitted).
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Here, Plaintiff has presented neitheredirevidence of retaliation nor sufficient
evidence to establish a causal relationsleppveen Defendants’ challenged actions and
any protected activity. As an initial mattéhe Court agrees with Defendants that
Plaintiff's September 15, 2013 letter svaot a protected complaint of race
discrimination. The letter did not referenceadtimination based onetrace of Plaintiff's
partner—in fact, Plaintiff did not even memtithe race of his partner in the lett&ee
Hunt v. Neb. Pub. Power Dis82 F.3d 1021, 1028-29 (8thr. 2002) (finding that the
plaintiff did not engage in protected activity the purpose of her federal retaliation
claim where she complaad that her employer failed tovgi her a raise or a promotion,
but did not attribute this flaire to sex discriminationfshore v. Children’s Mercy Hosp
477 S.W.3d 727, 735 (Mo. Ct. App. 2015) (aly that an emplapent complaint that
did not reference a type of prohibited disunation could not give rise to an MHRA
retaliation claim).

Rather, the record reflectsathPlaintiff's first complant of discrimination based
on the race of his partner was in his chafydiscrimination filed with the MCHR and
the EEOC. That charge was not filediubecember 6, 2013, and the only adverse
employment actions that Defendants tookiast Plaintiff after that time were, on
December 17, 2013, to send letters to UM®M the other institutions where Plaintiff

taught as a SLIA representative, informingrththat SLIA was no leger affiliated with
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Plaintiff and would revokéis visa sponsorshfpand, on February 2@014, to formally
terminate Plaintiff and revoke his visa sponsorship.

Although Defendants sent their letterdtdSL and the other institutions very
shortly after Plaintiff filed his charge of discrimination, “[g]enerally, more than a
temporal connection betweeretprotected conduct and thdverse employment action is
required to present a genuine factual issue on retaliatiiel’v. Select Artificials, In¢
169 F.3d 1131, 1136 (8th Cir. 1998ge also Williams v. Trar&tates Airlines, In¢281
S.W.3d 854, 869 (Mo. Ct. Apf2009) (same under MHRA).

The wisdom of this rulés evident in a case . . . where the employee was

accused of insubordinatiobefore she notified the employer of her

protected activity. Insubrdinate employees may natsulate themselves

from discipline by announcing an imtgon to claim discrimination just

before the employer takes action.id@nce that the employer had been

concerned about a problem before #mployee engaged in the protected

activity undercuts the significance of the temporal proximity.
Hervey 527 F.3d at 723ee also DenrB16 F.3d at 1036 (holding that where an
employer had sought approval to delivavarning to an employee nearly a month
before, because of the employee’s historpaformance issues, the employee’s “receipt
of a final warning days after his complaimas a ‘mere coincidence of timing’ that

fail[ed] to give rise to a factual issuenfder the MHRA] regarding/hether the complaint

was a factor contributing to the delivery of this warning”).

6 The Court is assuming, for purpose®tHintiff’'s motion, that the delivery of

letters to these institutiom®nstitutes an adverse employment action under § 1981 and
the MHRA.
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That is precisely the case here.f@&wlants presented Plaintiff with the
Memorandum of Understanding, warning himat failure to comply would result in
termination and revocation of his visa sponkirsbefore Plaintiff filed his charge of
discrimination and based onaltitiff's prior behavior. Th mere fact that Plaintiff
immediately thereafter filed his chargedi$crimination—before Defendants had a
chance to send the letters announcing thaiisd® to terminate him or to formally
terminate him—did not insulate him from tamation and is insufficient to create a
reasonable inference of retaliatibidervey 527 F.3d at 724Denn 816 F.3d at 1036.
Because Plaintiff has failed to producdfisient evidence to support a reasonable
inference that his charge of discrimimatiwas a factor contributing to the adverse
actions alleged here, he has failed to sh@erauine dispute for tia Moreover, even if
the Court assumed that Plaintiff could estdibigrima facie case of retaliation under 8§
1981, he has failed to show pretext. Eiere, the Court will grant Defendants’ motion

for summary judgment on Plaintiff$ 1981 and MHRA rliation claims.

! The Court notes that, in addition to refeceng Plaintiff's history of problematic
behavior, Defendants’ February 20, 2014 ieation letter also mentions the allegedly
inappropriate social media messages tha¢mkants sought out and discovered only
after Plaintiff filed his charge of discrimation. However, Defendants’ termination
letter states that they consréd the messages “of no consegueg in light of Plaintiff's
prior abandonment of his job des. The Court does not find this reference sufficient to
create a reasonable infererute retaliatory motive.
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CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED that Defendants’ motion for summary judgment is
GRANTED. (Doc. No. 38.)

All claims against all parties having bessolved, a separate Judgment shall

accompany this Memorandum and Order

M é:?
AUDREY G. IfLEISSIGE S

UNITED STATES DISTRICT JUDGE

Dated this 3 day of August, 2016.
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