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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

BROADCAST MUSIC, INC., etal., )

)
Plaintiffs, )
)
V. ) Case No. 4:14CV1647 NCC
)
KEN V, INC., d/b/a KENNY’S )
BAR & GRILL and )
KEN VAUGHN, )
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the court puasiito Plaintiffs’ Motion for Summary
Judgment. (Doc. 45). Defendanty@diled a Memorandum of Law in
Opposition to Plaintiffs’ Motion for Summary Judgment. (Doc. 52). Plaintiffs
have filed a Reply. (Doc. 53Also before the court Blaintiffs’ Motion to Strike
and Exclude, in part, the Affidavit @efendant Ken Vaughn. (Doc. 54). The
parties have consented to the jurisdiction of the undersigned United States
Magistrate Judge pursuant tdal@ 28 U.S.C. § 636(c). (Doc. 35).

l.
BACKGROUND and UNDISPUTED FACTS!

This is an action for copyright infringement brought by Plaintiffs Broadcast

Music, Inc. and individual copyright avers (collectively referred to as BMI)

'The facts are undisputed unless otherwise stated.
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pursuant to 17 U.S.C. 88 101 et. seq. @lopyright Act), against Defendants Ken
V Inc., d/b/a Kenny’'s Bar & Grill, and KeVaughn. Plaintiffs allege twelve
claims of willful copyright infringenent based upon Defentda’ unauthorized
performances of musical compositions frdme BMI copyrighted repertoire at
Kenny’s Bar & Grill in Barnhart, Missouri. Rintiffs assert that the specific acts
of copyright infringement alleged ingiComplaint have caused them great and
incalculable damage and, that by toaing to provide unauthorized public
performances of works in the BMI repermi Defendants threaten to continue
committing copyright infringemen Plaintiffs ask theaurt to enjoin Defendants
from infringing and ask for statutory dages, reasonable attorney’s fees, and
costs. (Doc. 1).

BMI is a performing rights socigtvhich acquires non-exclusive public
performance rights from copyright owngnscluding music publishing companies
and independent composers. The other named Plaintiffs are the copyright owners
of the musical compositions which ahe subject of this action. Through
agreements with copyright owneBiMI has acquired non-exclusive public
performance rights from each of the otRéaintiffs in this cause of action.

Ken V, Inc., owns andperates Kenny’s Bar & Grill in Barnhart, Missouri,
and Ken Vaughn is the sole owner ofrK¥, Inc. Kenny’s Bar & Grill regularly

features performances of liamd recorded music. Todlextent Plaintiffs contend



that Defendant Ken Vaughoperates Kenny’'s Bar & GrilDefendants deny that
Ken Vaughn operates that establishmentegithat many aspects of its operation
are handled by others. (Doc. 47 (Plaintiffs’ Statement of Undisputed Facts
(PSUF)) T 10; Doc. 51 (Def. Resp. to PSUF) 1 10).

Plaintiffs contend that between February 2012 and November 2013, BMI
repeatedly informed Defendants of tied to obtain permission for public
performances of copyrighted music, andttBMI offered to enter into a license
agreement. (Doc. 47 {1 12-13). Specifically, among other things, Plaintiffs
submitted letters from BMI t¥aughn, dated February 1April 2, May 16, June
15, July 30, September 13, and Octob2 and 31, 2012, in which letters BMI
offered to grant Defendants a licensedongs from the BMI repertoire and/or
explained federal copyrightha (Doc. 47-9 at 1-9). Rintiffs have additionally
submitted a December 3, 20E2ter, addresseid Vaughn, in which letter BMI
stated that the public perfoance of BMI music withouhe proper authorization
constituted copyright infringement and that such infringement might result in
damages under fede@pyright law. (Doc. 47-9 at 10). Plaintiffs have also
submitted Cease and Desist Noticesedddecember 27, 201@nd January 11,
2013, addressed to Vaughmd with FedEx receipts, indicating their delivery.
(Doc. 47-9 at 12, 14). Further, Plaifgihave submitted lettg, dated January 14

and 18, April 18, May 1June 14 and 26, August 26)d October 10 and 24, 2013,



addressed to Vaughn regarding licendgdl music, copyright infringement by
Defendants, and the ceaselalesist notices sent by BM(Doc. 47-9 at 18-26).
As set forth below, BMI's records refletttat BMI sent a representative to
Kenny’s Bar & Grill on one occasion, @ber 12, 2013, and, on 75 occasions,
made telephone calls dugnvhich BMI's licensing personnel spoke to persons
associated with the operation of Kermar & Grill. (Doc. 47-7, 1 7).

On the evening of October 12, 2048d the early morngof October 13,
2013, a BMI investigator made recordings, at Kenny’s Bar & Grill, of public
performances of twelveoags which are BMI-licensausic; at those times,
Kenny’s Bar & Grill was open to the publiat those times Defendants operated
and maintained Kenny’s Bar & Grill, had aefit financial interest in it and had
the right and ability to direct, contr@nd or supervise the activities of Kenny’s
Bar & Grill%; at those times, musical compositsowere publicly performed at
Kenny’s Bar & Grill; and, at those timeBefendants were not licensed by any of
the Plaintiffs to publicly perform angf their musical compositions. (Doc. 47 11
15-20; Doc. 51 11 15-20).

Plaintiffs have provided a FedExcept for a letter dated November 13,

2013, addressed to Vaughn,rfr@ representative of BMI, which letter notified

2Vaughn admits that, at the time of th#eged infringementhe operated and
maintained and had the right to catthe activities of Kenny's Bar & Grill,
although he also states that he wastihetsole operator of Kenny’'s Bar & Grill, as
others handled many aspects ofperation. (Doc. 51 1 16-17).
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Vaughn that infringement of BMI-licensed music recently occurred at his
establishment; that BMI “remain[ed] reattyfurnish [Vaughn] with the necessary
license; and that, in order to resolve thatter, Vaughn shalikign the attached
License Agreement, and pay the appiatgrlicense fees and BMI's music
researcher costs. The letstated that the license fee for February 1, 2012, through
January 31, 2013, was $2,790; that the keeiee for February 1, 2013, through
February 31, 2014, was $2,880; and thatrttusic researcher costs were $218.70,
for a total of $5,888.70(Doc. 47-9 at 29).

Defendants do not deny that Plaint$tnt the above dedged letters and
notices. Moreover, Vaughn has no e@nde to controvert that these
communications from Plaintiffs were received by Defendants. (Doc. 47-12, 1 44-
69). Vaughn, however, in his affidavit, attests to the fact that he never received
letters or phone calls from BINhotifying him of the need to obtain permission for
public performances of copyrighted matesjdhat he did not receive any notices
from BMI to cease and desist from playimgisic licensed by BMI; that he did not
know, until the commencement of this litigati that Ken V, Inc., needed to have a
license for a band to perform non-originalsiwor have a D. J. play such music;
and that, “while [he] gave it almost neought,” prior to the commencement of this
litigation, he “believed that was the responsibility of the band or D. J. to obtain

permission to play” licensed musi¢Doc. 51-1 (Vaughn Aff.) 11 5-7, 10).



Vaughn does not address Plaintiffs’ claim that they sent a representative to
Kenny’s Bar & Girill.

Additionally, Vaughn has attested thah or about October 13, 2013, when
the band Hush played the music which s slubject matter of this case, at Kenny’s
Bar & Grill, Defendants received no moniegm the audience other than what
they received from the food and drink that was served that night, and that he
intends to obtain a BMI license and wigfrain from playing BMI-licensed songs
until he obtains a license. (Doc. 51-1 { 8, 11).

I
MOTION TO STRIKE

In their Motion to Strike and Exclude, in part, Vaughn'’s Affidavit, Plaintiffs
ask the court to strike the portions of Vaughn'’s affidavit in which he addresses the
scope and breadth of leperation of Kenny’s Bar & Grill on the grounds that
Defendants failed to responddascovery requests which addressed this issue.
Plaintiffs also seek to strike Vaughra#estation that he did not receive the
twenty-six (26) letters sent by Plaintiffs on the ground that Vaughn’s attestation
contradicts his sworn responses to oi@&ry that “they did not have evidence
controverting that they did receive eachluf 26 letters.” (Doc. 54 at 1-2; Doc.
47-12, 11 44-69).

As for the scope and breadth ofddtn’s role in the operation of Kenny’s

Bar & Grill, as discussed below, Def#ants acknowledgedhVaughn meets the

6



criteria for liability for copyright infringement. As such, the extent of Vaughn'’s

role in the operation dfenny’s Bar & Grill, beyond tis requirement, is not

outcome determinative. As for Vaughmtestations addressing his receipt of
Plaintiffs’ letters, notices, telephone cabsd/or a visit by a BMI representative,
Vaughn'’s affidavit is not inconsistent with Defendants’ position. As discussed
above, Defendants take the position that they have no evidence to contradict that
Defendants received the ledeVVaughn merely attests tha never received them
and he has no knowledge of them. (Doc{$12-14; Doc. 51-1 |1 6-7). As such,
the court will deny Plaintiffs’ Motion to Strike.

1.
STANDARD FOR SUMMARY JUDGMENT

The court may grant a rtion for summary judgmeritf the movant shows
that there is no genuine dispute as to muayerial fact and the movant is entitled to

judgment as a matter of laWwFed. R. Civ. P. 56(a)See also Celotex Corp. v.

Catrett, 477 U.S. 317, 322 (1986). Itimg on a motion for summary judgment,
the court is required to view the factstire light most favorable to the non-moving
party and must give that party the benefitll reasonable inferences to be drawn

from the underlying facts. AgriStoreasing v. Farrow, 826 F.2d 732, 734 (8th Cir.

1987). The substantive law determingsch facts are critial and which are
irrelevant. Only disputes over factathmight affect the outcome will properly

preclude summary judgment. Andersorperty Lobby, Inc., 477 U.S. 242, 248
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(1986). Summary judgment is not propethié evidence is such that a reasonable

jury could return a verdict for the nonmovipgrty. 1d. See also Fenny v. Dakota,

Minn. & E.R.R. Co., 327 F.3d07, 711 (8th Cir. 2003) (holding that an issue is

genuin€‘if the evidence is sufficient to alloawreasonable jury to return a verdict
for the non-moving party.

A moving party always bears the burden of informing the court of the basis
of its motion. _Celotex, 477 U.S. at 32@nce the moving party discharges this
burden, the nonmoving party must set fapecific facts demonstrating that there
is a dispute as to a genuirssuie of material fact, not thmere existence of some
alleged factual dispute.Anderson, 477 U.S. at 247. The nonmoving party may
not rest upon mere allegatioosdenials of his pleading. Anderson, 477 U.S. at
256. “Factual disputes that are irrelevant or unnece$saliynot preclude
summary judgment. Id. at 248. Where tinresolved issues are primarily legal
rather than factual, summary judgmenpasticularly approprite. See Crain v.

Board of Police Comm’rs, 920 F.2d 1402, 1405-06 (8th Cir. 1990).

Where the non-moving party “fails pvoperly address another party’s
assertion of fact as required by Rule 56tle¢ court may . .consider the fact
undisputed for purposes of the motian [or] grant summary judgment if the
motion and supporting materials — indlugl the facts considered undisputed —

show that the movant is entitled to it.” d=dR. Civ. P. 56(e). When reviewing the



record in connection with a pending tiom for summary judgment, the court may
not weigh the evidence, determine credibjlay decide the truth of any factual
matter in dispute. However, “therene issue for trial unless there is sufficient
evidence favoring the nonmoving party for a jtwyreturn a verdict for that party.”
Anderson, 477 U.S. at 249.

V.
DISCUSSION

A. Copyright Infringement

To establish a prima facie case ifgiringement of copyright in musical
compositions, a plaintiff must pve the following five elements:

(1) the originality and authorshgd the compositions involved,;

(2) compliance with all formalitiesequired to secure a copyright
under Title 17, United States Code;

(3) that plaintiffs are the progtors of the copyrights of the
compositions involved in th[e] action;

(4) that the compositions were perfied publicly for profit [by the
defendants]; and

(5) that the defendants had not yeteived permission from any of
the plaintiffs or their represtatives for such performances.

Lorimar Music A Corp. v. Black bn Grill Co., 2010 WL 3022962, at *2—3 (W.D.

Mo. July 29, 2010) (citing Collins Court Music, Inc. v. Pulley, 704 F. Supp. 963,

964 (W.D. Mo. 1988)).



“A prima facie case as to the fitsiree elements may be made by submitting
certified copies of copyright registran certificates and any subsequent

assignments.”_Collins Court Music, 704$upp. at 964 (citations omitted). In

support of their Motion for Summary Judgmeplaintiffs have submitted copies
of the copyright registration certificatés each composition at issue, as well as
any subsequent assignments andradleeuments which indicate copyright
ownership. (Docs. 47-2 through 47-8)ith this evidence, for the purpose of
summary judgment, Plaintiffs have satisfibeé first three elements of the five-
element test to establish infringemehtopyright of musical compositions.

Lorimar Music, 2010 WL 3022962t *3 (citing_Cross Keys Pub. Co., Inc. v. LL

Bar T Land & Cattle Co., Inc., 887 Bupp. 219, 222 (E.D. Mo. 1995) (certified

copies of copyright registration certifites for each of the songs at issue
established validity of plaintiffs' copyrights).

Further, Plaintiffs have establishdgk fourth element, public performance,
as Defendants admit that the musicahpositions were performed at Kenny’s Bar
& Grill as alleged by Plaintiffs. MoreovePlaintiffs have provided a Certified
Infringement Report which states that #ugs at issue were played at Kenny’s
Bar & Grill on or about October 12, 2013. (Doc. 47-8).

As for the fifth and last element of copyright infringement—the alleged

infringer had not yet received permissiorplay the copyrighted music—it is
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undisputed that, at the time BMI licesmusic was performed at Kenny’s Bar &
Grill, on October 12 and 13, 2013, Defendatitsnot have a license from BMI.
See Collins, 704 F. Supp. at 965 (“To Ikgaublicly perform copyrighted musical
material one must either obtain pession to do so from the owner(s) of the
copyrights or from the owner's represénts.”). Indeed, Defendants do not deny
that, for purposes of summary judgmerigintiffs have established copyright
infringement. (Doc. 52 at 3) (“In the @at bar, [| Defendants do not deny that
they infringed on [] Plaintiffs’ copyrightor do they deny that they are both liable
for the infringement.”). As such, the codinds that the undisputed facts establish
a prima facie case of copyright infringement.
B. Liability of Defendants:

“Copyright infringement is in the natucé a tort, and all who participate in

the infringement are jointlyral severally liable.”_Crodseys Pub. Co. v. LL Bar

T Land & Cattle Co., Inc., 887 F. Su@i9, 222 (E.D. Mo. 1995). Vicarious

liability for copyright infringement existwhere a defendant 841) “[t]he right
and ability to supervise the infringing adtw/; and (2) “[a]n obvious and direct

financial interest in expltation of copyrighted mataals.” RCA/Ariola Intern.,

Inc. v. Thomas & Grayston Co., 845 F.2d 773, 781 (8th Cir. 1988)).

Not only is a corporate defendant liable for infringement where the above

described two-pronged testfimability is met, see Broawst Music, Inc. v. Niro’s
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Palace, Inc., 619 F. Supp. 958, 961 (NID1085) (“[N]ot only is the performer
liable for infringement, but so is anyomdo sponsors the performance.”), but
individual owners of the corporatefdadant are likewise liable under such
circumstances, see RCA/Ariola, 845 F.2d@&2 (“McCann's finanal interest in

the infringements follows directly from Meatam's, since McCann is a fifty percent

shareholder in Metacom.”). See also Stm@Bernstein & Co. v. H.L. Green Co.,

Inc., 316 F.2d 304, 307 (2nd Cir. 1963|)Ifhe cases are legion which hold the
dance hall proprietor liable for the imMigement of copyright resulting from the
performance of a musical compositiondpand or orchestra whose activities
provide the proprietor with a source ofstomers and enhanced income. He is
liable whether the bandleader is consideseda technical mait, an employee or

an independent contract@and whether or not the proprietor has knowledge of the
compositions to be played onyacontrol over their selection.”).

“Defendants do not deny that they infringed on the Plaintiffs’ copyright nor
do they deny that they are both liable for the infringement.” (Doc. 52 at 3). The
court finds, therefore, that the undisputed facts establish that both Vaughn and Ken
V, Inc., had the requisite control and finalenterest to make them liable for the

infringing activities alleged in PlaintiffsComplaint. _See Cross Keys, 887 F. Supp.

at 223 (finding defendant corporationdia for infringing performances where

defendants admitted in their answer that the corporation owned and operated the
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saloon, and finding individuals liable forfimgement where they participated in
management of the establishmemd aerived financigbenefit from the
establishment).

C. Injunctive Relief:

Plaintiffs also ask that Defendantsdigoined from further infringing, in
any manner, the copyrighted musical casigions licensed by BMI. (Doc. 46 at
5-6). As stated by the court, in Cross Keys, 887 F. Supp. at 223:

Pursuant to 17 U.S.C. § 502(dhe Court “may . . . grant
temporary and final injunctions on such terms as it may deem
reasonable to prevent or restraifrimgement of a copyright.” Once
liability is established, courts wijrant permanent injunctions if there

is a substantial likelihood of futurefringements. _Marvin Music Co.
v. BHC Ltd. Partnership, 830 Bupp. 651, 655 (D. Mass. 1993).

Even where the defendants have sedwa license after the time of the
infringements, injunctive relfas warranted where the history of the defendants'
actions was “chronicled in the pleadings” and the defendeotsluct exhibited a

“tendency conveniently to ignore” the plaifgifproprietary rights._Milene Music,

Inc. v. Gotauco, 551 F.upp. 1288, 1295-96 (D. R.l. 1982urther, “[w]hile it is

true that a voluntary cessation of illegahduct does not itself render the issue of
injunctive relief moot, there must t®me cognizable danger of recurrent
violation, something more than the meessibility which serves to keep the case

alive.”” Broadcast Music, Inc. \Edcon Enter., LLC, 2012 WL 3143925, at *5
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(E.D. Mo. Aug. 1, 2012) (unflished) (quoting United Stag v. W.T. Grant Co.,

345 U.S. 629, 633 (1953)).

In the instant matter, Defendaritave indicated, in Vaughn's sworn
affidavit, that they intend to obtain adigcse from BMI in order that compositions
in the BMI repertoire may be performatiKenny’'s Bar & Grill and that they will
cease playing “such music until” they hguerchased a license from BMI. (Doc.
51-1 1 11). In their Memorandum of Law in Opposition to Plaintiffs’ Motion for
Summary Judgment, however, Defendantaalorefute Plaintiffs arguments in
support of their request forjumctive relief; nor address this issue. (Doc. 52). As
such, the court finds the undisputed faagtablish that there is a “substantial
likelihood” that, in the future, Plaintiff€opyrighted musicatompositions will be
performed, without authorization, at Key’s Bar & Grill, in violation of the
Copyright Act. _Cross Keys, 887 F. Supp223. Therefar, to the extent
Plaintiffs seek summary judgment on tesue of whether they should be granted
injunctive relief, the court finds th&aintiff's Motion for Summary Judgment
should be granted.

D.  Statutory Damages:

Under 17 U.S.C. § 504(c)(1), a “copyrighwner may elect... to recover,

instead of actual damages and profitsaasard of statutory damages for all

infringements involved in [ardction, with respect tany one work, for which any
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one infringer is liable individually . . . ia sum of not less than $750 or more than

$30,000 as the court considers just.”e &0 Broadcast Mic v. MWS, LCC,

2014 WL 2804396, at *1 (E.D. Mo. June 20, 2014). “Within the statutory limits,
the assessment of damages lies withaourt's sound discretion and sense of

justice.” Lorimar Music, 2010 WL 3022962t *6 (internal citation omitted).

Plaintiffs have requested that statutdagmages be awarde{Doc. 46 at 7-10).
As stated by this court:

In awarding statutory damages, the court may consider the
following factors: (1) expensesaved by defendants in connection
with the infringements; (2) revenuestdy plaintiffs; and (3) whether
the infringement was willful and knowing or accidental and innocent.
Cross Keys Pub. Co., Inc. v. LBar T Land & Cattle Co., Inc., 887
F.Supp. 219, 224 (E.D. Mo. 1995)Courts generally agree that
statutory damages should exceed uthpaensing fees to emphasize
that “it costs less to obey the copyridgnvs than to violate them.” 1d.
(citing Music City Music v. AlfaFoods, Ltd., 616 F. Supp. 1001,
1003 (E.D. Va. 1985)). “The cowstaward should be designed to
compensate plaintiffs as well asgonish defendant[s].” _Prater Music
v. Williams, 5 USPQ2d 1813, 1816 (W.D. Mo. 1987). Another
relevant factor is the size and natwfethe defendant's business. In
Broadcast Music, Inc. v. DeGalldnc., 872 F. Supp. 167 (D.N.J.
1995), the district court obsemvethat the Copyright Act “was
designed to deal with infringg ranging from relatively small
nightclubs, such as the one presenhere, to large scale pirates,
broadcasting across the country efectronic media. With due
allowance for the level of culpabilitinvolved, the penalty must be
proportionate to the extent of the infringement.” Id. at 169.

MWS, LCC, 2014 WL 2804396, at *See also Lorimar Music, 2010 WL

3022962, at *6.
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As for willful infringement, 17 U.S.C. 8§ 504(c) further provides:

(2) In a case where ehcopyright owner sustains the burden of
proving, and the court finds, ah infringement was committed
willfully, the court in its discreon may increase the award of
statutory damages to a sum of not more than $150,000. In a case
where the infringer sustains the bund# proving, and the court finds,

that such infringer was not aware and had no reason to believe that his
or her acts constituted an infringement of copyright, the court in its
discretion may reduce the award of statutory damages to a sum of not
less than $200.

For purposes of determining whethetefendant has acted willfully under 17
U.S.C. 8§ 504(c), it is not necessary tkabwledge of the infringement be proven

directly. MWS, LCC, 2014 WL 2804396t *3 (citing_Knitwaves, Inc. v.

Lollytogs Ltd., Inc., 71 F.3d 996, 101R2d Cir. 2005) (quoting N.A.S. Import

Corp. v. Chenson Enters., Inc., 962d250, 252 (2d Cir. 1992)). “Reckless

disregard of the copyright holder's rigigssufficient to prove willfulness and may
be inferred from the defelant's conduct.” MWS,CC, 2014 WL 2804396, at *3
(internal quotations and citations omittediydeed, proof of “willful blindness” to

copyright holder's rights may be sufficigatshow willfulness._Island Software &

Computer Serv., Inc. v. Microsoft @m, 413 F.3d 257, 263-64 (2d Cir. 2005).

According to the evidenaaf record, the licenskee for Kenny’s Bar & Grill
for the period of February 1, 2012radngh January 31, 201®as $2,790, and the
licensing fee for the period of February 1, 2013, through January 31, 2014 was

$2,880. Additionally, the estimateddiase fees betwad-ebruary 2014 and
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January 2015 would have beapproximately $2,940As of September 21, 2015,
the annual licensing fee was approxima&2070. (Mullaney Aff.,  16; Doc. 47-

9 at 27). Plaintiffs claim $11,580 totallwst licensing fees for this approximate
three-year time period. Plaintiffs sestitutory damages in the amount of $36,000,
which they state represents approximatbhge times the amount Plaintiffs would
have received in licensing fees from Delants had they purchased a license for
the past three years. Plaintiffs furtleaaplain that statutory damages in the amount
of $36,000 represent an award of $3,8@0each of the twelve infringements.

(Doc. 46 at 9). Plaintiffs contend their request for $3,000 per infringement is
reasonable, appropriate and consistdgtit damages awarddoy other federal

district courts in similamusic-licensing cases.

Defendants respond thag ttourt “should lean towards the lesser
infringement amount of” $750 per infringemdat a total of $9,000, given that
there was no cover charge at Kenny’s Bderill on the dates of the infringements
proven by Plaintiffs. (Doc. 52 at 4). Asscussed above,defendant’s savings
and profit connected to the infringements is just one consideration for the court to
determine what is reasonable and appropribtere, Plaintiffs lost revenue, and
another factor is whether there is eande that Defendants acted willfully. 17
U.S.C. 8 504(c). In this case, the caamnindful that Vaughn, who is the sole

owner of Kenny’s Bar & Grillhas sworn that he had no knowledge of the letters
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or phone calls from BMI notifying him of éhneed to obtain permission for public
performances of copyrighted materialsatthe did not receive any notices from
BMI to cease and desist from playing nauscensed by BMI; and that he did not
know, until the commencement of this litigati that Ken V, Inc., needed to have a
license for a band to perform non-originalsiwor for a D.J. to play such music.
(Doc. 51-1 91 5-7, 10). Therefore, these differs somewh&bm the majority of
cases cited by Plaintiffs with uncontrowedtevidence of a defendant’s knowledge
of the infringement and deliberate indié@ce thereafter regarding the copyright
holder’s or BMI's effort tasecure a licensing fee.

Vaughn only acknowledges in hifigavit that he believed that a band or a
D.J. to be responsible fécensing fees, although he aie that he gave it little
thought. Thus, Vaughn admits that heught that some entity or person, other
than Defendants, might be obliged to pay licensing fees to play copyrighted songs,
and his affidavit is silent as to whethee inquired of anyone regarding such a
thought. Still, Defendants have not aaverted that Plaintiffs have made
numerous telephone calls, s@@fendants many letters aslirngs cease and desist
letters to advise Defendants of the neefdurchase a license. It is undisputed that
BMI never issued a license to any mersauthorizing the performance at Kenny’s
Bar & Grill of the works alleged to hadeeen infringed. Considering all the

evidence of record, the court finds thataward of statutory damages in the
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amount of $30,000 is proper, and représé&?2,500 for each infringement. This
amount exceeds the applicable licensing fessand it nears the general trend of
awarding damages of approximately threeets the licensing fees. See Cross
Keys, 887 F. Supp. at 224. Accordinglye court finds this award satisfies the
compensatory and deterrent goafishe Copyright Act.
E. Attorney’s Fees and Costs:

Plaintiffs request the court award atteyrs fees and costs. Under the fee-
shifting provision set forth in 17 U.S.C585, the court, in its discretion, “may

allow the recovery of full costs by or agat any party.” “[The court may also
award a reasonable attorney's fee to the prevailing party as part of the costs.” 17

U.S.C. § 505._See also Hartman vllikark Cards, Inc., 833 F.2d 117, 122 (8th

Cir. 1987). When determining if the awatlattorney’s fees is proper, a court
may consider factors such dfiVvolousness, motivation, objective
unreasonableness (both in the factuallagdl components dhe case) and the
need in particular circumstances tlvance considerations of compensation and
deterrencel.]’ [[[Clonsideration of such factoshould be ‘faithful to the purposes

of the Copyright Act.”” _Lorimar Mus, 2010 WL 3022962, at *7 (quoting Fogerty

v. Fantasy, Inc., 510.S. 517, 535 (1994)).

Plaintiffs seek full costs, includingeir attorney’s fees, in the amount of

$10,074.04. In support of this requesgiriffs have submitted the affidavit of
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Attorney Eric M. Walter, who represents Piifs in this matter Attorney Walter
attests that his current hourly rate is $40(auar which is at or near the prevailing
rate; that BMI has a negotiatéat fee arrangement fordal services in connection
with this lawsuit, pursuant to which BiNdaid a total attorney’s fee of $9,500,
although significant additional fees weneurred but not billed; that the $9,500
flat fee does not account for fees andtsoncurred by BMI's in-house counsel in
this matter; and that the costs Plainttitssze incurred in this litigation, through
September 18, 2015, total $574.04. (D&¢-10 (Walter Aff.) 11 6-12).

In response to the amount of attorndgss and costs which Plaintiffs seek,
Defendants question the propriety of suclaasard and argue that Plaintiffs have
used the pleadings Plaintiffs have submiitethis case in other matters, with little
modification, and that, therefore, the attey’s fees which Plaintiffs seek are

excessive. (Doc. 51-5 (citing Broadchaisic, Inc. v. MWS, LLC, 2012 WL

7760455 (E.D. Mo. Dec. 28, 2012); Broadddsisic, Inc. v. Edcon Enter., LLC,

2012 WL 3070218 (E.D. Mo. ApiL2, 2012)); Doc. 52 at 4).

The attorney’s fees in the amount®%,500 which Plaintiffs seek account
only for the flat fee arrangemePlaintiffs have with Aorney Walter’s law firm at
the rate of $400 an hour. Consideringttadditional fees were incurred but not
billed, that a fee of $9,500 representsyd?®.75 hours of attorney work at $400 an

hour, and that BMI's in-house counsel asgent time on this matter in an attempt
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to secure a license from f@edants and to collect past due licensing fees and costs,
the court finds that Plaintiffs should be awarded $9,500 in attorney’s fees, plus
costs of $574.04, for a total of $10,074.0¢he court will deny Plaintiffs’ request

for interest on these awards. The coud taken into consideration the fact that

the infringement was not large-scale pyaand Defendants did not enter into a
licensing agreement during the pendency of this action.

V.
CONCLUSION

In conclusion, the court finds thiédite undisputed facts establish that
Defendants violated the Copyright Act, and that, therefore, summary judgment
should be granted in Plaintiffs’ favor. The court further finds that Plaintiffs should
be granted injunctive reliegnd that Plaintiffs shuld be awarded $30,000 in
statutory damages and $10,074.04dtiorney’s fees and costs.

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Summary
Judgment iSRANTED (Doc. 45), on the issue of Defendants’ liability for
violations of the Copyright Act, 17 U.S.@8 101 et. seq. and that Plaintiffs are
awarded $30,000 in statutory damag@®2,500 for each of the twelve
infringements) for which Defendants K&ninc., d/b/a Kenny’s Bar & Grill, and

Ken Vaughn are jointly anseverally liable.
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IT IS FURTHER ORDERED that Plaintiffs are awded attorney’s fees in
the amount of $9,500 and costs in theoant of $574.04 for a total award of
$10,074.04;

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Strike and
Exclude, in part, the Affidatof Defendant Ken Vaughn BENIED (Doc. 54);

IT IS FURTHER ORDERED that Defendants Ken \Inc., d/b/a Kenny’s
Bar & Grill, and Ken Vaughmre hereby enjoined from performing Plaintiffs’
copyrighted musical compositions, with@uithorization, at Kenny’s Bar & Girill,
in violation of the Copyright Act;

and

IT IS FINALLY ORDERED that a separate Judgment shall issue
incorporating this Memorandum and Order.

Dated this 29th day of January, 2016.

/s/ Noelle C. Collins
UNITED STATES MAGISTRATE JUDGE
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