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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

IESHA BROWN o/b/o K.R., )
Plaintiff, ))
VS. )) Case No. 4:14CV1717 ACL
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. : )
MEMORANDUM

lesha Brown brings this &ion pursuant to 42 U.S.§.405(g), seeking judial review of
the Social Security Administration Commissionet&termination to ceasesaibility benefits her
minor son, K.R., had previously been awardedigpplemental Securitpcome (SSI) under Title
XVI of the Social Security Act. K.R. veafound disabled as of January 30, 2009, however,
following a Continuing DisabilityReview hearing it was determinétht K.R.’s disability had
ceased as of January 1, 2012.

An Administrative Law Judge (ALJ) confirmedaithe impairment K.R. had at the time of
the award of SSI benefits--severe attentidficddnyperactivity disorder, known as “ADHD”--no
longer met, medically equaled, foinctionally equald a listing.

This matter is pending before the understybmited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and is adpd here only to the extent necessary.

I. Procedural History
On October 28, 2008, Ms. Brown filed an apation for Supplemental Security Income
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(SSI) on behalf of K.R. (“Plaintiff’). (Tr. 1280.) Plaintiff was foundo be disabled and the
application was granted. (Tr. 55-72.)

On January 11, 2012, the Social Security Adstmation (“SSA”) notified Plaintiff that a
determination had been made that his disalibity ceased to exist as of January 1, 2012, and his
benefits would be terminated on March 31, 20%Zr. 52, 73-75.) The notice indicated that the
decision was based on the report of Alison Na&&R)., and a report from the Office of Special
Education. (Tr. 73.) In January 2013, this determination was upheld upon reconsideration by a
Disability Hearing Officer. (Tr. 77-88.)

Following an administrative hearing and in adesation of 8 1614(a)(3)(C) of the Social
Security Act, an ALJ concluded that Plaffisi disability ended on January 1, 2012. The ALJ'’s
reasoning was set out in a written opinion daéegust 26, 2013. (Tr. 7-30.) Plaintiff then
filed a request for review of the Alsdecision with the Appealso@ncil of the SSA, which was
denied on August 8, 2014. (Tr.1-4.) Thus, thesieciof the ALJ stands as the final decision of
the Commissioner.See20 C.F.R§§ 404.981, 416.1481.

In the instant action, Plaintiff claims that tAkJ erred in failing to fully and fairly develop
the record. Plaintiff also argues that the ALfihdings with regard to the six domains of
functioning are not based upsubstantial evidence.

Il. The ALJ’s Determination

The ALJ noted that the most recent favorahkxdical decision finding that Plaintiff was
disabled is the determination dated Januar2809 (“comparison pointetision” or “CPD”").

(Tr. 14.) Atthe time of the CPD, Plaintiff iahe following medically determinable impairment:
ADHD. Id. This impairment was found to functionally equal the listingd. Specifically, it

was found at the time of the CPD that PldfistiADHD resulted in marked limitations in his
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ability to Attend and Complete Tasks and Interact and Relate with Others.

The ALJ indicated that ADHD is presen®yaintiff's only medically determinable
impairment. Id. The ALJ found that medical improvememarred as of Janoal, 2012. (Tr.
15.) The ALJ stated thatdhtiff's ADHD no longer caused ¢hsevere academic problems it
once had, as Plaintiff no longer required spedalkation services as of January 1, 2012. (Tr.
17.) The ALJ acknowledged Plaintiff was expacing behavioral problems in schoold.

She stated that she had consdePlaintiff's behavioral prdbms in school, although the causal
link between Plaintiff's ADHD and Bibehavioral problems in schasés not established in this
case. Id. The ALJ stated that the overall medicadords demonstrate medical improvement as
of January 2, 2012.ld.

The ALJ stated that Plaintiff was born November 12, 2003, and was a school-age child
as of January 1, 2012. (Tr.17.) The ALJ dmeieed that, since January 1, 2012, Plaintiff's
condition had not met or medically equaled argtin 20 C.F.R. Part 404, Subpart P, Appendix 1
(20 C.F.R§§ 416.925 and 416.926)ld.

The ALJ further found that, since January 1, 2@ ,impairment that Plaintiff had at the
time of the CPD has not functionally equaled a listiid. Specifically, the ALJ found that
Plaintiff had no limitation in his ability to Aquire and Use Information; less than marked
limitations in his ability to Attend and Completesks; less than marked limitations in his ability
to Interact and Relate with Others; less thanked limitations in his ability to Move About and
Manipulate Objects; no limitations his ability to Care for Himself; and no limitations in his
Health or Physical Well-Being. (Tr. 17-24.n making this determination, the ALJ discussed
the opinions of Licensed Psychologist Alison Benrrstate agency psydbgist Kyle DeVore,

treating pediatrician Alison Nash, and stagency pediatrician Craig Speigddd. The ALJ
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further found that, since Janudry2012, Plaintiff has not had anpairment or combination of
impairments that functionally equals the hgfs. (Tr. 25.) Finally, the ALJ concluded that
Plaintiff's disability ended as dfanuary 1, 2012, and Plaintiff hast become disabled again since

that date. Id.

lll. Applicable Law
lIlLA. Standard of Review

The decision of the Commissioner mustlifi@med if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. 8§ 408(chardson v. Peraleg02 U.S. 389, 401
(1971);Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less than a
preponderance of the evidence, but enoughath@easonable person would find it adequate to
support the conclusionJohnson v. ApfeR40 F.3d 1145, 1147 (8th Cir. 2001). This “substantial
evidence test,” however, is “more than a mearsh of the record feevidence supporting the
Commissioner’s findings.” Coleman v. Astrue498 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substdr@iadence on the record as a whole . . .
requires a more scrutinizing analysisld. (internal quotation marks and citations omitted).

The Court must also consider any evidenbéh fairly detracts from the Commissioner’s
decision. Coleman 498 F.3d at 770/Varburton v. Apfel188 F.3d 1047, 1050 (8th Cir. 1999).
However, even though two inconsistent cosmns may be drawndm the evidence, the
Commissioner's findings may still be supported tyssantial evidence on the record as a whole.
Pearsall v. Massanar274 F.3d 1211, 1217'(&ir. 2001) (citingYoung v. Apfel221 F.3d 1065,
1068 (8th Cir. 2000)). “[l]f there is substantiai@ance on the record as a whole, we must affirm

the administrative decision, even if the recoodld also have suppod&n opposite decision.”
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Welikert v. Sullivan977 F.2d 1249, 1252 (8th Cir. 1992) (im&rquotation marks and citation
omitted). See also Jones ex rel. Morris v. Barnh&t5 F.3d 974, 977 (8th Cir. 2003).
[11.B. Determination of Disability

The Social Security Administration has pmaised a three-step geential evaluation for
making a periodic review of a child’s eligibility fdisability benefits. 20 C.F.R. § 416.994a(b).
First, it must be determinedtiiere has been any “medical immpement” in the citd’s condition.
Id. at 8§ 416.994a(b)(1). Medical improvement ifired as “any decreasetine medical severity
of [the child’s] impairment(s) which was presentla time of the most recent favorable decision
that [the child] w[as] disabledr continued to be disabledbased on changes (improvement) in
the symptoms, signs, or laboratory findings asged with [the child’s] impairment(s).”ld. at §
416.994a(c). If there has been no medical improvement, the child continues to be disabled
(unless exceptions nopglicable here apply).ld. § 416.994a(b)(1).

Second, if there hasbn medical improvement, it must be determined whether the
impairment(s) that was considered at the torhthe most recent favorable determination or
decision still meets or eqisahe severity of the Listed impairmtat met or equaled at that time.
Id. at § 416.994a(b)(2). If the impairment does, ¢hild’s disability will be found to continue
(unless exceptions nopplicable here apply).ld. If the impairment does not, the sequential
evaluation will proceed to the next stepd.

Third, it must be determined whether thdatis currently disaldd under the rules for
determining eligibility in initialdisability claims for children.|d. at § 416.994a(b)(3).

In determining whether an SSI claimant underdlge of 18 is under a disability, a three-step
sequential evaluation process is used whichrisparable to the five-step sequential evaluation

process utilized for adults. 20 C.F.R. § 416.924(a) (2006).
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The first step is a determination whether thédak engaged in substtal gainful activity.
Id., 8 416.924(b). If so, benefits are denied; if, tlo¢ evaluation contingdo the next step.

The second step involves a determination whetieeimpairment or combination of impairments
is severei.e., more than a slight abnormality that causes no more than minimal functional
limitations. 1d., 8 416.924(c). If not, benefits are dedh if so, the evaluation continues.

The third step involves a determination whetherchild has impairment(s) that meet, medically
equal, or functionally equal in severity a Listed impairmeld., 8 416.924(d). If so, and if the
duration requirement is met, benefite awarded; if not, benefits are denied.

When determining functional limitations, ZDF.R. § 416.926a(a) provides that where a
severe impairment or combination of impaintseedoes not meet or wheally equal any listing,
the limitations will “functionally equal the listingsvhen the impairment(s) “result in ‘marked’
limitations in two domains of functioning or &xtreme’ limitation in one domain.” A limitation
is “marked” when it “interferes seriously with ¢aimant’s] ability tondependently initiate,
sustain, or complete activities.” 20 C.F§416.926a(e)(2). A limitation is “extreme” when it
“interferes very seriously with [a claimant’s] ability independently initiate, sustain, or complete
activities.” 20 C.F.R. § 416.926a(e)(3).

The ALJ considers how a claimdnonctions in activities in the following six domains: “(i)
Acquiring and Using Information; (ii) Attendgg and Completing Task§ii) Interacting and
Relating to Others; (iv) Moving Bout and Manipulating Objects; (v) Caring for Yourself; and (vi)
Health and Physical Well-Being.” 20 C.F£416.926a(b)(1). Also, in assessing whether a
claimant has “marked” or “extreme” limitations, an ALJ must consider the functional limitations
from all medically determinable impairmenitsgluding any impairments that are not severe. 20

C.F.R. 8416.926a(a). FurtheretALJ must consider the intetave and cumulative effects of
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the claimant’s impairment or multiple impaaents in any affected domain. 20 C.F.R. §
416.926a(c).
20 C.F.R. 8 416.926a(e)(2) explains:

(i) We will find that you have a “marked” limitation in a domain when
your impairment(s) interferesrsausly with your ability to

independently initiate, sustain, omaplete activities. Your day-to-day
functioning may be seriously limited when your impairment(s)

limits only one activity or when the interactive and cumulative effects
of your impairment(s) limit seval activities. “Marked” limitation

also means a limitation that is “more than moderate” but “less than
extreme.” It is the equivalent ¢fie functioning we would expect to

find on standardized testing with scores that are at least two, but less
than three, standard deviations below the mean.

20C.F.R.§ 416.926a(3) further explains:

(i) We will find that you have an “extreme” limitation in a
domain when your impairment(s)ténferes very seriously with
your ability to independently itiate, sustain, or complete
activities. Your day-to-dayuhctioning may be very seriously
limited when your impairment(s) limits only one activity or
when the interactive and cumulative effects of your
impairment(s) limit several activities. “Extreme” limitation
also means a limitation that is “more than marked.” “Extreme”
limitation is the rating we give to the worst limitations.
However, “extreme limitation” does not necessarily mean a
total lack or loss of ability touinction. It is the equivalent of

the functioning we would expetd find on standardized testing
with scores that are at leasteh standard deviations below the
mean.

IV. Discussion
Plaintiff claims that the ALJ erred in faily to fully and fairly develop the record.
Plaintiff also argues that the ALJ’s findings wittgard to the six domains of functioning are not

based upon substantial evidence. The undersigitediseuss Plaintiff's claims in turn.
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IV.A. Development of the Record

Plaintiff argues that the ALJ failed to obtaiecords from spediats at Washington
University, updated records from treating physidlanNash, and recent educational records.
Plaintiff also notes that the Aldenied Plaintiff's mother’s request for additional time to get an
attorney.

As an initial matter, Plaintiff's statementtithe ALJ denied Plaintiff's mother’s request
for additional time to obtain an attorney is inaccurate. Plaintiff's mother, Ms. Brown, appeared
pro seat Plaintiff's administrativéaearing. Ms. Brown did expreagdesire for representation by
an attorney, and indicated thsdte had tried unsuccesly to obtain representation. (Tr. 36.)

The ALJ stated that she would grant Ms. Browdigonal time to find an attorney, and informed
Ms. Brown that she would continue the hearin@.r. 38.) Ms. Brown, however, indicated that
she wished to proceed with the hearing without representatan.The ALJ accordingly
proceeded with the hearing.

The ALJ remarked that she only had medical records up to October 2012 and education
records up to March of 2012. (Tr. 35, 48.) MsoWBn stated that Pladiiff’s pediatrician, Dr.
Nash, had referred Plaintiff to specialists atsWiagton University, Drs. Nichols and Peaken.
(Tr. 35.) Ms. Brown testified that Plaintiff had besaeing Drs. Nichols arideaken for the past
year for medication adjustmentdd. The ALJ instructed Ms. Brown to obtain these medical
records, as well as educationatords from Plaintiff's new schaol (Tr. 39.) Ms. Brown stated
that she would request these records. (Tr. 48.) The ALJ informed Plaintiff that July 26, 2013
was the last date on which the file would be ofperihe submission of new records. (Tr. 49.)

Ms. Brown did not submit any additional reds. The record reveals that the ALJ

attempted to obtain records from Washington @rsity and from Plaintiff's current school, Ames
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Visual & Performing Arts. (Tr. 392-96.)The ALJ followed up by mail and telephone, but
records were never providedd.

A social security hearing is a non-adverdagraceeding, which requires the ALJ to fully
and fairly develop the recordEllis v. Barnhart,392 F.3d 988, 994 (8th Cir. 2005). Where, as
here, the claimant appears matit the benefit of a lawyer,dbALJ has a heightened duty to
develop the record.Wingert v. Bower§94 F.2d 296, 298 (8th Cir. 199®ichardson v. Astrye
No. 2:07CV17DDN, 2008 WL 3982064, * 19 (E.D. Mo. Aug. 22, 2008). The ALJ, however, is
not required to function as the claimant’s gitbge counsel, but only to develop a reasonably
complete record.Clark v. Shalala28 F.3d 828, 830-31 (8th Cir. 1994). *“Unfairness or
prejudice resulting from an incomplete record—tiiee because of lack of counsel or lack of
diligence on the ALJ’s part—requires a remandighfill v. Bowen 832 F.2d 112, 115 (8th Cir.
1988). The relevant inquiry thiswhether the plaintiff was prgjliced or treated unfairly by
how the ALJ did or did not develop the recortlutchings v. Astrud\o. 4:06CV1621 TIA, 2008
WL 4488906, at *9 (E.D. Mo. Sept. 29, 2008).

In this case, the ALJ left the record openNts. Brown to submit additional records. The
ALJ also made considerable efforts to obtain these records by requesting them in writing and then
following up by mail and telephone. Under thesewnstances, it cannot be found that Plaintiff
was treated unfairly by the ALJ. It is also ndeatthat Plaintiff has not submitted these records or
otherwise informed the Court dieir significance despite lmgj represented by counsel at the
Appeals Council stage and in the instant acti®eeOnstad v. Shalale®99 F.2d 1232, 1234 (8th
Cir. 1993) (“[I]t is of some relevance to us tkia lawyer did not obtain (pso far as we know, try

to obtain) the items that are now being complained about.”). Further, as will be discussed in more
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detail below, the ALJ had before her signifitamidence of Plaintiff's impairment. Thus,
Plaintiff has not demonstrated prejudice du¢he absence of additional records.
IV.B. Functional Equivalence

Plaintiff next argues that ¢hALJ’s functional equivalence determination is not based upon
substantial evidence. Plaintiff specificallyatlenges the ALJ’s findingaith regard to the
following domains: Attending and Completing Taskiteracting and Relating with Others, and
Caring for Yourself. Plaintiff also argues tilaé¢ ALJ erred in evaluating the opinions of Ms.
Burner and Dr. DeVore when detanimg functional equivalence.

Plaintiff saw Ms. Burner, a licensed psyabgbt, for a psychologi¢@onsultation at the
request of the state agency on Septembe2d®. (Tr. 381-84.) Ms. Burner summarized
Plaintiff’'s school records. She noted that Piffimas in third grade athat time and was not
receiving special education services. (Tr. 38Plpintiff had previously qualified for special
education as a “young child withdevelopmental delay in the areaspeech” at the age of four.
Id. When Plaintiff was reevaluated for a school adiednosis, he was found to be educationally
non-disabled, and was found to have a “supéei| of intelligence, above average academic
functioning, and no educationallytérfering symptoms of ADHD.” Id . Plaintiff was taking
Concertd. Id. Plaintiff's mother reported that, vaibut medication, Plaintiff was “real hyper,”
has a very short attention span, is impulsive, casibetill, cannot concerdte, forgets multi-step
directions, and is easily fruated. (Tr. 382.) With medication, Plaintiff's symptoms are
controlled. Id. During the mental status examinati®aintiff was able to sit quietly.ld. No
symptoms of ADHD were observedd. Plaintiff was cooperative thughout the interview, his

memory was intact, his abstrahtnking was within normal limits, and his insight and judgment

!Concerta is a stimulant medicationlicated for the treatment of ADHDSeeWebMD,
http://mww.webmd.com/drugsdst visited January 25, 2016).
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were within the high average rangéd. Ms. Burner stated th&laintiff's attention and
concentration were adequate in the exanmomatind symptoms of ADHD were not observeld.
No difficulties were reported in adaptive functioningd. Plaintiff reported that he was able to
care for himself and his hygierend do age appropriate chores with supervision and reminders,
because he gets distracted from the task at h&ihd.382-83.) Plaintiff also reported that he has
numerous friends and enjoys many activities. 888.) Ms. Burner found that Plaintiff was of
at least average irltectual functioning. Id. Ms. Burner concluded that, although no symptoms
of ADHD were observed in the examtion, Plaintiff appeared tmeet DSM criteria for diagnosis
of ADHD based on parental reporid. She stated that, with mlieation and treatment, his
symptoms are reportedly controlled; withoutdimation, he will likely have impulsivity and
hyperactivity. I1d. Ms. Burner diagnosed Plaintiff withDHD, combined type, by report; and
assessed a GAF score of?78d. Ms. Burner expressed the ojuin that Plaintiff had no
impairment with medication in activities of daiiving; no impairment with medication in social
functioning, and mild impairment without mediaatidue to his impulsivity; no impairment with
medication in his concentration, persistence, or pace, and mild impairment due to ADHD without
medication; and no decompetiea in a school setting.ld. Ms. Burner noted that, because
Plaintiff does not receive speciadlucation and was diagnosesh-disabled, it indicates that
symptoms of ADHD do not interfemgith educational achievementd.

Dr. DeVore, a state agency psychologistpteted a Child Disability Evaluation Form on

January 4, 2012. (Tr.325-30.) Dr. DeVore fotimat medical improvement had occurred. (Tr.

’A GAF score of 71 to 80 is indicates that, “gffmptoms are present, they are transient and
expectable reactions to psycho-social stres@ag., difficulty concentrating after family
argument); no more than slight impairmensatial, occupational, or school functioning (e.g.,
temporarily falling behind in schoolwork).”"SeeAmerican Psychiatric Ass’n., Diagnostic and
Statistical Manual of Mental DisordeB% (Text Revision % ed. 2000) (DSM IV-TR).
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325.) Dr. DeVore expressed the opinion that Bf&imad no limitations in his abilities to Acquire
and Use Information, Attend and Complete Tasks, Move About and Manipulate Objects, Care for
Himself, and Health and Physical Well-BeindTr. 327-28.) Dr. DeVoréound that Plaintiff
had less than marked limitationshis ability to Interact and Reawith Others. (Tr. 327.) As
support for his opinions, Dr. DeVore cited the following findifrgen Dr. Nash’s treatment notes:
On September 6, 2011, Dr. Nash noted that Mewrhad taken Plaintiff off Concentra for the
summer and Plaintiff started schom August 15, 2011 with no mexdition. (Tr. 351.) Plaintiff
has an IQ of over 140 anttends a gifted programld. Plaintiff says inapppriate things at
school and has been getting misdemeanor conduct reportsMs. Brown put him back on
medication and he has donelkgnce starting medicationld. Dr. Nash discussed with Ms.
Brown the importance of Pldiff being on medication daily.Id.

The ALJ has the role of resolving conflicts among the opinions of various treating and
examining physicians.Pearsall v. Massanar74 F.3d 1211, 1219 (8th Cir. 2001). The ALJ
may reject the conclusions afyamedical expert, whether hired the government or claimant, if
they are inconsistent withe record as a wholeld. Normally, the opinion of the treating
physician is entitled to substantial weigh€Casey v. Astru&s03 F.3d 687, 691 (8th Cir. 2007).
The opinion of a consulting physician, who examiaetaimant once, or not at all, generally
receives very little weight.Singh v. Apfel222 F.3d 448, 452 (8th Cir. 2000).

Still, the opinion of the treatinghysician is not conclusive aetermining disability status,
and must be supported by medically a¢able clinical or diagnostic dataCasey 503 F.3d at
691. The ALJ may credit other medical evaluatiovsr the opinion of a treating physician if the
other assessments are supported by better or more thorough maderatevor when the treating

physician's opinions are internally inconsistei@uilliams v. Barnhart393 F.3d 798, 803 (8th
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Cir.2005);Cantrell v. Apfel231 F.3d 1104, 1107 (8th Cir. 2000).

The undersigned will discuss the ALJ’s findingith regard to the specific domains
Plaintiff challenges—Attending ar@ompleting Tasks, Interactirajnd Relating with Others, and
Caring for Yourself. Plaintiff does not disput@tALJ’s findings that Plaintiff has no limitations
in the domains of Acquiring and Using Infortime, Moving About and Mapiulating Objects, or
Health and Physical Well-Beingnd these findings are supportgdthe record. The Court finds
that the ALJ’s determinations that PlaintiffShass than marked limitations in the domains of
Attending and Completing Tasks and Caring for Yelfrare supported by substantial evidence.
In order for there to be a cdosion that Plaintiff’'s impairmestfunctionally meet a listing, there
would have to be evidence that Plaintiff hasextreme” limitation in the domain of Interacting
and Relating with Others. Because the recmmtains no evidence that Plaintiff has an
“extreme” limitation in that domain, the ALJ’s decision will be affirmed.

IV.B.i. Attending and Completing Tasks

The ALJ found that Plaintiff had less thararked limitations in Attending and Completing
Tasks. (Tr.20.) Plaintiff argues that, inkimey this finding, the ALJ improperly weighed the
opinions of Ms. Burner and Dr. DeVore.

The domain of Attending and Completing Tasks considers how well a child is able to focus
and maintain attention, and how well he og shable to begin, carry thorough, and finish
activities, including the mental pace at which helw performs activities and the ease of changing
activities. 20 C.F.R§ 416.926a(h). School age children (agedsitwelve) should be able to
focus their attention in a variety of situationsnaer to follow directionsremember and organize
their school materials, and complete classronthllomework assignments. They should be able

to concentrate on details and not make careless rasstakheir work, be able to change activities
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or routines without distractingeémselves or others, sustain ati@mtvell enough to participate in
group sports, and complete a transition tagkout extra reminders and accommodatidd. at§
416.926a(h)(iv).

Examples of limited functioning in Attentty and Completing Tasks include situations
where the claimant: (i) is eas#yartled, distracted, or overrea&iio sounds, sights, movements,
or touch; (ii) is slow to focus on, or fail to cotate activities of interegb you; (iii) repeatedly
becomes sidetracked from his activities or frequentbrrupts others; (iv) is easily frustrated and
gives up on tasks, including onesibe€apable of completing; ¢v) requires extra supervision to

keep him engaged in an activity20 C.F.R. 8 416.926a(h)(3)(i)-(v).

The ALJ noted that Plaintiff formerkequired special education classes for his
impairments, including memory deficits, but omgguired special eduttan classes up to sixty
percent of the time. (Tr. 20, 156.) The ALJaththat Plaintiff no longer requires any special
education classes. (Tr. 20, 166.) She pointgdhat Ms. Brown stated in 2012 that when
Plaintiff is compliant witthis Concerta and Intunivhis ADHD is somewhat controlled. (Tr. 20,
342, 382.) The ALJ acknowledged that Ms. Brawported that, without medication, Plaintiff
has a very short attention span, cannot sit still, and is impuldive.

The ALJ next discussed tlginion evidence as follows:

When Ms. Burner examined the child, she noted the claimant sat
quietly and did not meet theitaria for an attention deficit
hyperactivity disorder diagnosis. She further emphasized the
claimant had no concentration rpistence, and pace limitations
when medicated and only milércentration, perdisnce, and pace
limitations when not medicated (Exhibit 5J5). The child had to

change schools, but this result@dre from behavioral problems
than limitations to his first two domains. The undersigned gives

3Intuniv is a non-stimulant drug indiea for the treatment for ADHD.SeeWebMD,
http://www.webmd.com/drugsgst visited January 25, 2016).
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some weight to the opinion of MBurner in this domain as her

opinion is consistent with the otheedical and educational reports.

However, in this domain, Dr. DeVore stated the child had no

limitations. Dr. DeVore emphasized the child had not required

much additional treatment bad any additional behavioral

problems once the claimant wastarted on his medications

(Exhibit 1F3). The undersigned gives great weight to these

opinions. Although later discipline problems occurred, the

undersigned finds the child’s limitation this domain are less than

marked.
(Tr. 20.)

Plaintiff first argues that the ALJ mischamgted Ms. Burner’s apion by stating that
Ms. Burner found that Plaintiff did not meet théemia for a diagnosis of ADHD. Plaintiff is
correct that Ms. Burndound that Plaintiff loesappear to meet DSM criteria for diagnosis of
ADHD based on parental report.” (Tr. 383) (@masis added) Ms. Burner also found “no
symptoms of ADHD were obsexd in today’s exam.”Id. The ALJ either made a typographical
error in her opinion in it she intended to write that Plaih“did” meet the DSM criteria for
ADHD, or she intended to convéyat Plaintiff did not meet D criteria for ADHD based on the
symptoms Ms. Burner observed during the exatimom. In either case, the ALJ’s error is
harmless. The ALJ found that PlaintifBdHD was a severe medically determinable
impairment. (Tr. 14.) The ALJ accurately conveyed Ms. Burner’s findings on examination, and
her opinion that Plaintiff had no impairment in centration, persistence pace with medication
and only mild impairment without medication. (Tr. 16, 20.)
Plaintiff also argues that Ms. Burner’s pjpns were not based on any evidence and that

Ms. Burner did not review the medical eviden The undersigned disagrees. Ms. Burner
indicated at the begimmg of her “Psychological Consultati” that she had conducted a “record

review.” (Tr.381.) Itis true that Ms. Burnéid not identify the specific medical records she

reviewed. Ms. Burner does, however, referenednBif's medical histoy and notes that it is

Pagel5 of 24



“remarkable for diagnosis of ADHD, asthmagaallergies.” (Tr. 381.) Ms. Burner also
discusses Plaintiff's school records. She ref@sreport wherein Plaintiff “was found to be
educationally nondisabled.ld. The conclusion that Plaintiffas non-disabled and ineligible to
receive special educaticservices was made in the January 15, 2010, “Report of Results of
Psychological-Educational Assessment” that e@spleted by evaluators in the Saint Louis
Public Schools (“Report). (Tr. 155-68.)

Plaintiff claims that Ms. Burner’s findg that Plaintiff's symptoms of ADHD do not
interfere with educational achievement because he does not receive special education services is
unsupported. Plaintiff's argument lacks merithe Report acknowledg&3daintiff's diagnosis
of ADHD and indicates Plaintif§ teachers had reported concamthe areas of aggression,
depression, and adaptability. (Tr. 166.) The Rejhen states: “However, these behaviors do
not appear to be so aberrant as to signifigampact [K.M.]’ school performance. This is
reflected in his daily classroom performance acadaiy (class work, report card). [K.M.] has
no academic concerns at this timeldd. The Report supports Ms. Burner’s finding that
Plaintiff's symptoms oADHD did not affect his school perfiaance. Ms. Burner’s opinions are
also supported by her clinical examination, dgnivhich she observed no symptoms of ADHD.
(Tr. 383.)

Plaintiff next argues that the ALJ's determination with regard to this domain is not
supported by the evidence because Dr. DeVodeNds. Burner both found that Plaintiff had no
limitations in this domain with medication, yet tAeJ found that Plaintiff had less than marked
limitations. It is unclear how the ALJ can beiltad for finding greater limitations than those

found by the consulting providers.
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Regardless of Plaintiff's argument that theJAd finding is not identical to those of the
consulting providers, the ALJ’s determinatiorsigoported by substantial evidence. The ALJ
properly weighed the opinions of Dr. DeVore afs. Burner. Her determination is consistent
with the findings set out in the Report. The ALJ’s finding is also supported by Plaintiff's treating
pediatrician Dr. Nash. On Bember 6, 2011, Dr. Nash found tddintiff had been doing well
in school since starting medication. (Tr. 351.) Additionally, Dr. Nash submitted a form to the
SSA on November 8, 2011, in which she statedPeantiff was “fully able” to engage in
age-appropriate activities in an age-appropmaéaner on a sustained basis when he is taking
medication. (Tr. 350.) It was proper for the AbXonsider whether Plaintiff's impairment can
be controlled with medication.See Collins ex rel. Williams v. Barnha8B85 F.3d 726, 729-30
(8th Cir. 2003) (“[llmpairments that are cooitable by medication do not support a finding of
total disability.”). The ALJ propdy considered Plaintiff's sulegjuent behavioral problems in
school when assessing greater limitations is dnea than those found by Dr. DeVore and Ms.
Burner. (Tr. 20.)

Finally, Plaintiff briefly argueshat the ALJ failed to conductaedibility anaysis of Ms.
Brown and failed to discuss the factors set o®tdlaski v. Heckler739 F.2d 1320 (8t@ir. 1984).
The ALJ specifically citedPolaskiand the relevant retations in her opinion. (Tr. 17, 25.) The
ALJ made a finding that “the child’s statemeatsl testimony...are of only a limited credibility.
They are only supported to the extexpressed in the domain lintitans expressed previously..”
(Tr. 25.) The ALJ was presumably referringMs. Brown, as Plaintiff did not testify at the
hearing. The ALJ discussed Ms. Brown'’s testity at length throughout her opinion. Notably,
the ALJ considered Ms. Brown’s lack of comphkanwith Plaintiff's medication, as noted in Dr.

Nash’s records. (Tr.17,351.) Ms. Brown alsiified at the hearing thahe has taken Plaintiff
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off his medication at times. (Tr. 45-46.) TARJ found that “this lack of compliance is not
entirely consistent with a full effort to overconie symptoms generally associated with attention
deficit hyperactivity disorder.” (Tr. 17.)The ALJ properly determined that Ms. Brown'’s
noncompliance with Plaintiff’'s medications detratfeom the credibilityof her allegations of
disabling ADHD. See Kisling v. Chated 05 F.3d 1255, 1257 (8th Cir. 1997) (“[F]ailure to
follow a prescribed course of remedial treatingithout good cause is grounds for denying an

application for benefits.”).

Thus, the ALJ’s finding that Plaintiff has letsen marked limitations in the domain of
Attending and Completing Tasks is supported by tsuhgl evidence in theecord as a whole.

IV.B.ii. Caring for Yourself

This domain considers how well a child maingaa healthy emotional and physical state,
including how well a child satisfies his physieald emotional wants and needs in appropriate
ways. 20 C.F.R. 8§ 416.926a(k). A school-age c$tiduld be independeim most day-to-day
activities (e.g., dressing himself, bathing hétfils although he may still need to be reminded
sometimes to do these routinely; should begiretmgnize that he is competent in doing some
activities and that he has difficulty with othestiould be able to identify those circumstances
when he feels good about himself and wherelésfbad; should begin to develop understanding of
what is right and wrong, and what is accepadnid unacceptable behavior; should begin to
demonstrate consistent controkeowis behavior, and should bdeatp avoid behaviors that are
unsafe or otherwise not good for the child. 20 C.E§.&R16.926a(k)(2)(iv).

Examples of limited functioning in this domamnclude situations where the claimant: (i)
continues to place non-nutritive or inedible obgaathis mouth; (ii) often uses self-soothing

activities showing developmtal regression (e.g., thumbdirng, re-chewing food) or has
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restrictive or stereotyped maerisms (e.g., body rocking, headbanging); (iii) does not dress or
bathe himself appropriately for his age because f@hampairment that affects this domain; (iv)
engages in self-injurious behavior; (v) does smintaneously pursuejeyable activities or
interests; or (vi) has disturbance in eatingleeping patterns. 20ER. 8 416.926a(k)(3)(i)-(vi).

The ALJ stated that records from Dr. Naktied January 20, 2010, reveal that Plaintiff
sometimes wets himself, which indicates aaein his coping capacity. (Tr. 23, 364.) In
addition, the records indicate that Plaintiff eglion his mother for dressing and bathirig. The
ALJ stated that Plaintiff’'s monecent records do not indicate ttosbe the case anymore. The
ALJ stated that, as of Septemld®, 2012, “Ms. Nash” stated thRkaintiff was able to care for
himself at an age-appropriate level. (Tr. 23 he ALJ concluded that the overall records do not
indicate Plaintiff has a markéuinitation in this domain. Id. She found that Plaintiff has no
limitations in this domain. Id.

Plaintiff argues that the ALJ stharacterized the evidence. Specifically, Plaintiff notes
that it was Ms. Burner and not DMash who found that Plaintiff waslalio care for himself at an
age-appropriate level in September 2012. riifapoints out that Dr. Nash documented
bedwetting and urinary accidents during the daseasnt as June 2012. (Tr. 342.) Finally,
Plaintiff cites Plaintiff's behawral issues at school, includisgspensions, as evidence of
limitations in this domain.

The undersigned finds that the ALJ’s determination in this domain is supported by
substantial evidence. It is true that the AL3takenly referred to Ms. Burner as “Ms. Na$h,”
but the ALJ was clearly referring Ms. Burner’s consultativexamination that took place on

September 19, 2012. Although Ms. Brown reporteDrtdNash that Plaintiff was still having

* The fact these two women have the same first mamealso have contributed to this mistake.
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urinary accidents in June 2012, she did not reporsach difficulties to Ms. Burner in September
2012. Ms. Burner found that Plaintiff had no diffittes in adaptive fuioning and was able to
care for himself and his hygiene at an age appatgplevel. (Tr. 382.) Ms. Burner also found
that Plaintiff's insight and judgment were witlthe high average range based on testing she
performed. (Tr.382.) The ALJ properly accordaghificant weight to Ms. Burner’s opinion in
making her determination, as Ms. Burner'sropin was supported by her examination. The ALJ
also considered the opinion of Dr. DeVordionfound Plaintiff had no limitation in this domain.
(Tr. 23, 328.) Finally, with regard Plaintiff’'s behavioral probles) this evidence is indicative
of limited functioning in the domain of Interacting and Relating with Others, which will be
considered next.

IV.B.iii. Interacting and Relating with Others

The ALJ found that Plaintiff had less thannked limitations in Interacting and Relating
with Others. (Tr.21.) Plairifiargues that the ALthischaracterized the ielence in making this
determination.

In the domain of Interacting and Relatwgh Others, the Commsioner considers how
well a child initiates and sustains emotionahicections with others, develops and uses the
language of the child's community, cooperates wtitters, and responds to criticism. 20 C.F.R. §
416.926a(i). A school-age child “should be ablelevelop more lasting friendships” with
children his age; begin tmmderstand how to work igroups to create projecand solve problems;
have an increasing ability to understand another'stpdiview and to tolete differences; and be
“well able to talk to people of adiges, to share ideas, tell stories, and to speak in a manner that both

familiar and unfamiliar listeners readily umdtand.” 20 C.F.R. 8 416.926a(i)(2)(iv).
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Examples of limited functioning in Interactiagd Relating With Otheliaclude situations
where the claimant: (i) does not reach out ticked up and held by his caregiver; (ii) has no
close friends, or his friends are all older or yourtgan the child; (iii) agids or withdraws from
people he knows, or is overdynxious or fearful of meeting wepeople or trying new experiences;
(iv) has difficulty playing games or sportstivrules; (v) has difficulty communicating with
others; e.qg., in using verbal andnverbal skills toxgpress himself, carrying on a conversation, or
in asking others for assistance(ai) has difficulty speaking integibly or with adequate fluency.
20 C.F.R. § 416.926a(h)(3)(i)-(vi).

The ALJ found that Plaintiff's limitations in this domain “are the only ones that seem to be
worsening.” (Tr. 21.) The ALJ noted that MBrown testified that Plaintiff has social
interaction deficits, incluaig problems with behavior. (Tr. 21, 35-36, 43-44, 50.) The ALJ
stated that Ms. Brown also testified that Plafriifys numerous team sports and plays basketball
at least four hours peryla (Tr. 21.) The ALJ stated thite medical records do not demonstrate
any social interaction difficulties that occurnedile Plaintiff was playing these team sportkl.
The ALJ indicated that Plaintiff has a listrmimerous school-related offenses and punishments
and that it was noted he threatdranother student on August 20, 2018. She noted that Ms.
Burner did not note substantial social fuontng deficits and insad found Plaintiff was
cooperative and had social langeagthin normal limits. (Tr. 21, 382-83) The ALJ stated that
she was giving some weight to Ms. Burner’s opirasrnt was consistent withe medical records.
(Tr.21.) However, the ALJ stated she was acogrdreater weight to the opinion of Dr. DeVore
that Plaintiff has less than markedfidulties interacting with others.Id.

The undersigned agrees with Plaintiff that ti_J’s finding that Plaintiff has less than

marked limitations in this domain mot supported by substial evidence.
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First, as the ALJ acknowledged, the school résaeveal that Platiff had significant
behavioral problems resulting dhsciplinary action. Plaintifivas suspended nineteen times
during the 2011-2012 school year. (Tr.342.) Incideports from Platiff's schools during the
period of October 2008 through November 2012 akdescipline for the following types of
offenses: screaming at a teacher (Tr. 20&)adee/disrespect (Tr. 220), physical aggression
toward another student (Tr. 221, 222, 223, 224),pdnydical aggression toward a teacher (Tr.
228). The increase in Plaintiff's behavioral probtewas also noted in Dr. Nash’s most recent
treatment notes dated June 19, 2012. (Tr. 34@.Jact, Dr. Nash referred Plaintiff to the
psychiatry department at Washington Univergithugust 2012 due to his “significant behavior
problems at school (19 suspers 2011-2012 school year) and at home.” (Tr. 348.)

Second, the ALJ mischaracterized MsoBn’s testimony regarding Plaintiff's
participation in sports. Ms. Bwn testified that Plaintiff hadecently participated in boxing but
was kicked out of the program after physicalttacking another child. (Tr. 42.) Ms. Brown
testified that Plaintiff had participated in t-balltae age of four and fooall at the ages of seven
and eight. (Tr. 46.) With regard to baskdtbds. Brown testifiedhat Plaintiff played
basketball at the summer camp he was attending at the time of the hearing. (Tr.47.) Ms. Brown
also testified that Plaintiff was forced to leathe camp the week prior to the hearing due to
behavioral problems. (Tr.47.) Additionally, M&own testified that Riintiff has no friends.
(Tr. 42.) Ms. Brown'’s testimony does not suppbe ALJ’s statement that Plaintiff “plays
numerous team sports and plays basketbafour hours per day(Tr. 21) without any
difficulties. Ms. Brown'’s testimony similarly @s not support the ALJ’s ultimate finding that

Plaintiff has less than marked limitations in the dontd Interacting and Relating with Others.
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Third, the ALJ relied on the opinions of Ms. lBer and Dr. DeVore, but these sources did
not have complete evidence of Plaintiff's behaai@roblems before them. Ms. Burner authored
her opinion on September 20, 2012, amdicated that she had revied/the record. (Tr. 381.)
Ms. Burner discussed the preusly cited “Report of Res$ts of Psychological-Educational
Assessment” as it related to Plaintiff’'s acadepecformance and ability to pay attention as
discussed above, but she did distcuss any of Plaintiff's bekisral problems or resulting
disciplinary action. When discussing Plaintif§scial functioning, Ms. Burner simply noted that
Plaintiff “reportedly grabs things from othelss trouble waiting his turn, and may get slightly
verbally aggressive if he carget his way.” (Tr. 383.) This is not an accurate account of
Plaintiff’'s nineteen suspensions the prior schaary Consequently, it does not appear that Ms.
Burner reviewed Plaintiff's mosecent school records. Dr. DeVore reviewed the record on
January 4, 2012. (Tr. 325-30.) Dr. DeVore noted Blaintiff “says inppropriate things alt]
school and has been getting misdemeanor comdpotts.” (Tr. 327.) Because Dr. DeVore
reviewed the recorih January 2012, he was not aware of the full exteRiahtiff's disciplinary
problems that school year.

For the reasons discussed above, theretisuimstantial evidende support the ALJ’s
finding that Plaintiff had a lessah marked limitation in the donmaof Interacting and Relating
with Others. There is also no evidence, howeaheat, Plaintiff has an “extreme” limitation in that
domain. Though an extreme limitation does not necéssaean a total lack or loss of ability to
function, it is a limitation that terferes very seriously withahild’s ability to independently
initiate, sustain, or complete activitiesScales v. Barnhar863 F.3d 699, 703-04 (8th Cir. 2004).
It is a rating given to the “arst limitations.” 20 C.F.R§ 416.926a(3)(i). Despite Plaintiff's

disciplinary problems, he remained in a regulasstoom in a gifted program. In addition, Ms.
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Burner noted on examination tHalaintiff was cooperative, hesye contact and affect were
appropriate, and his social larage functioning was within normhinits. (Tr. 382.) Plaintiff
reported to Ms. Burner that he has “numeroignfts,” and “enjoys many activities.” (Tr. 383.)
Plaintiff's limitations, therefore, @arnot among the “worst limitations.”
V. Conclusion

In sum, the ALJ did not err in her findings tid&aintiff had less than marked limitations in
the domains of Attending and Completing Taskg @aring for Yourself. Her error as to the
domain of Interacting and Reillag with Others is therefore rendered harmless because the
evidence described above demonstrates thaitPiaoes not have an “ésreme” limitation in that
domain. See T.M. by Turner v. Astrudo. 4:11CV766 CDP, 2012 WA092457 (E.D. Mo. Sept.
17, 2012) (finding that substantmtidence did not support ALJ's determination that claimant had
less than marked limitations in domain of Aiting and Completing Tasks, but that error was
harmless because the evidence showed that clatdhtambdt have marked or extreme limitations in
any other domains). Thus, substantial evidesuggports the ALJ's decimn finding Plaintiff not

disabled.

Accordingly, Judgment will be entered separatefigvor of Defendant in accordance with
this Memorandum.

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this I day of March, 2016.
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