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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PAINTERS DISTRICT COUNCILNO 58 )
etal., )
)

Plaintiffs, )

)

VS. ) Case No. 4:C¥01812ERW

)

RDB UNIVERSAL SERVICESLLC, etal., )
)

Defendants. )

MEMORANDUM AND ORDER

This matter comes before the Coart Plaintiffs’ Motion for Reconsideration and to clarify
Court’s Order granting and denying Plaintiffs’ Motion for Summary Judgmentrin[EEF No.
71].

. BACKGROUND

Plaintiffs represent multremployer pension plan, welfare pension plans, a vacation plan,
anapprenticeship plan, and a labor organizatiiaintiff Painters District Council No. 58 (the
Union) is a labor organization within section 2(5) of the National Labor Relation2®@tt.S.C.
8152(5), and is an employee organization within the meaning of section 3(é)Eifiployee
Retirement Incom&ecurityAct, 29 U.S.C. §1002(4) I&ntiffs the PaintersCouncil No. 2 Pension
Trust(PensionTrust); Painter®istrict Council No.2 WelfareTrust (WelfareTrust); Painters
District Council No.2 VacationTrust (VacationTrust); Painter®istrict Council No.2
Apprenticeship and Journeyman Trainifigist (Apprenticeship Trust)ollectively knownasthe
PDCTrusts,areall employeebenefitplansunderSection 3(3jand 502 (d)(1) of EESA. 29 U.S.C.

§§ 1002(3), 1132(d)(1).
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Defendant RDB Universal Services, LLC, (RDB) is a general contractimgaay
licensed to do business in Missouri, and Defendants RBktey and Deloris Berrycollectively
the Berrys are husband and wifassociated with RDBwith Deloris serving as Bsident of RDB
Universal

Plaintiffs have filed this motion asking the Courtégonsideportions of its Memorandum
and Order, granting and denying Plaintiffs’ Motion for Summary JudgmenE N&C 69].

Plaintiffs arguethe Court shouldeconsider or @rify four portions of the Memorandum and Order
on summary judgment: (1) Plaintiffs contend the Court erred, after finding Ri3Baund by the
2010 collective bargaining agreement (“2010 CBA”"), failed to assess damages and cbnclude
whether RDB was bau by the 2013 collective bargaining agreement (“2013 CBA”) is a material
fact in dispute(2) Plaintiffs askhe Court reconsider its decision to deny Plaintiffs request for a
new audit, after the Court acknowledged Plaintiffs’ authority to d¢33d?laintiffs ask for
clarificationwith respect to Defendants’ claims of tortious interferenaspafract or business
expectancy and breach of contrdscause of conflicting language in the memorandondorder;
and (4) finally, Plaintiffs contend the Court erred in denying Plaintiffs’ Mofor Summary
Judgment with respect to RDB’s counterclaim of money had and received h&rderion never
received any overpayments or mistaken contributions. [ECF No. 71].

Defendantsespond1) which CBA applies is material issugPlaintiffs reservation of a
trial argumenthe 2013 CBA is in effectoncedeshe importance of this issue, the Court
mentioned there were multiple material issues preventing summary judgment, sl difie
audit, and finally, this is a prohibited new argumé&€aj Plaintiffs’ summary judgmentleadings
do not ask for a new audit, and therefore the Court has nothing to reconsider since a renéwed audi

was not requested; (Befendantsagree with Plaintiff€larification is required on &endants’



counterclaim of tortious interference of contract or business expectancy)&diltiffs present
prohibited new arguments in respect to Defendants’ counterclaim of money had aretyecel
the Court carefully considered Defendants had plelaim of federalestitution [ECF No. 77].

Plaintiffs reply: (1)Defendantglid not address their allegations of the immaterialitihef
CBA and only focusd on their reservation of arguments for trial, and the Court did not decide the
materialityof the CBA on the basis of contested audit damages; (2) a renewedasiddquested
in the complainta renewed audit request waghe memorandum in support of summary
judgment, the Court acknowledgPBthintiffs request for a renewed auditthe memaoandum and
order on summary judgment, aretent cases from theoGrt have allowegimilar renewed audits;
(3) Defendants have agreed with Plaintiffs clarification is required on Defes\daunterclaim of
tortious interference of contract or business etqecy and (4) Defendants do not respond to their
argument Plaintiffs never received any overpayments from Defendaait$his is not a new
argumentsince Plaintifforeviouslyargued Defendants have admitidintiffs nevereceived
overpaymentgECFNo. 78].
II. STANDARD OF REVIEW

Rule 54(b) of the Federal Rules of Civil Procedure allows the Cotgtiiee any order
before the entry of judgment adjudicating all the pdrtights and liabilitiesFed. R. Civ. P.
54(b). A motion to reconsider may also be brought under Rule 54(b) to correct anly ‘@iear
manifestly erroneous findings of facts or conclusions of [&®&dsser v. Nagaldinnéyo.
4:09CV2117 JAR, 2013 WL 308770 at *1 (E.D.Mo. Jan. 25, 2013) (qudtings vCasey's Gen.
Stores 551 F.Supp.2d 848, 854 (S.D.lowa 2008jhe exact standard applicable to the granting
of a motion under Rule 54(b) is not clear, though it is typically held to be lessngxénan would

be a motion under Federal Rule of Civil Procedure 59(e), which is in turn less exadtitigetha



standards enunciated in Federal Rule of Civil procedure 60t8lls’ Dairy, Inc. v. Travelers
Indem. Co. of Illinois336 F.Supp.2d 906, 909 (N.D.lowa 2004).

“A motion for reconsideration is not a veldado identify facts or legal arguments that
could have been, but were not, raised at the time the relevant motion was pehdiagéeilo v.
K-V Pharm. Cq.791 F.3d 915, 923 (8th Cir. 2015pistrict courts have substantial discretion in
ruling on motions for reconsideration. However, in general, ‘[m]otions for recoasmeserve a
limited function: to correct manifest errors of law or fact or to presentyndiatovered
evidence” Boswell v. Panera Bread Gad\No. 4:14€V-01833-AGF, 2016 WL 1392066, at *2
(E.D. Mo. Apr. 8, 2016) (quotinglagerman v. Yukon Energy Corp39 F.2d 407, 414 (8th Cir.
1988)).
[l . DISCUSSION

Plaintiffs ask the Court to reconsider four portions of the Memorandum and Order on
summary judgmen®Plaintiffs contend the Court’s decision in failing to assess damages after
determining RDB was bound by the 2010 CBA was in error, because the CBA to which RDB is
bound does not change RDB’s liability. SecoRlintiffs ask for clarification in determimg if
they are entitled to conduct a renewed audit of RDB’s books and records, a@euthe
acknowledge the authority of Plaintiffs to do so, but denied any other right to Téiiel,
Plaintiffs ask for clarificatioron the Court’s rulingvith respetto Defendants’ claims of tortious
interference of contract or business expectam/breach of contrgdbecause of conflicting
language in the memorandum versus the order. Firilyntiffs contengdsincetheynever
received any overpayments or mistaken contributions, the Court erred in derymf#|

Motion for Summary Judgment with respect to RDB’s counterclaim of money hadcamece



A. Materiality of the specific CBA in effect

The Plaintiffs contend the Couetredin failing to determine liability on the part of RDB,
after finding RDB was liablen the 2010 CBAbecausevhich CBA applies, the 2010 or the 2013,
is immaterial to RDB’s liabilityPlaintiffs argue a provision in the 2010 CBA reflects an
employer’s obligation to pay increased fringe benefit contributions pending themecalation of
an annual advisorgommitteewhich meets teecommend increased contributions for ratification
by the Union members. [ECF No. 71-1 at 3]. FurtRéajntiffs argue the 200 and 2013 CBA
contain the same provisions for liqguidated damages, accounting costs, attorregisdfeeurt
costs, and therefore do not affect the poncipaldamages as wel[ECF No. 711 at 45].
Defendants contenathich CBA is in effect is a material issievidenced by Plainti#f desire to
reserve a separateal argumentandthe Court did notlecidecontested audit issue®efendants
argue, irrespective of which CBA is effective, material isstidexistsprecluding summary
judgment. ally, Plaintiffs presen& new legal argumenthich isinappropriate athis stage of
the litigation. [ECF No. 77 at 3-5]. Plaintiffs reply Defendants did not addressatlegjations of
the immateriality of the CBAthe Courtdid not decide the materialityf the CBA on the basis of
contested audit damagesd theyare not presenting a new legal argument, but are analyzing an
issue first addressed by the Court.

While the Court has broad discretion in these mattemsyigws these arguments in the
limited scope on motions for reconsiderati®aintiffs admit they are analyzing an issue not
discussed in their summary judgment pleadings, and they do so because the Caddréssted
this issue in its memorandum and order. [ECF No. 78 &l&aintiffs, in their reply memorandum
in favor of summary judgment, argued RDB was at least bbyige 2010 CBA. Throughout

their summary judgment pleadings, Plaintiffs argued RDB’s course diicbafter the time



period of the 2013 CBA bound Defendants to a contract, but not once did they argue the same
course of conduct would have also bound them to the 2010 CBA. This is a new argument,
prohibited in this type of motion, and not previously presented, despite the opportunity to do so.
Liberty Mut. Fire Ins. Co. v. Centimark CorNo. 4:08CV230DJS, 2009 WL 2177231, at *2
(E.D. Mo. July 22, 2009) (finding where a current argument was available to partjopr
entering judgment, but the party failed to advance the argument, relief waarnated).

Further the Courin its memorandum determined there were still material issues in dispute
on the basis of the audit, specifically concerning audit and postgardagesTherefore, even if
the court were to accept Plaintifls®gumentsthere would still be material 138s concerning
liability preventing summary judgment.

While, the Court has broad discretion to correct errors, Plaintiffs present hifgdmew
argument, and material issues of fact still exist in regards to the audit, showmdf&largument
the CBA is immaterial to RDB’s liability is incorrecthe Court denies Plaintiffs’ motion to
reconsidera reasonable fact finder may find differentiaiadility based on the facts in dispute.

B. Renewed audit of RDB

Plaintiffs ask the Court to reconsider its denial of Plaintiffs’ request for a renawdédh
RDB, afterthe Courtrecognized Plaintiffsright to conduct such an audit, but failed to enter a
specific order allowingplaintiffsto conduct an audit, then denying the Summary Judgment motion
in all other respects. [ECF No. 11at 56]. Defendants contend Plaintiffs are not entitled to a
renewed audit, becauBdaintiffs neverequestedn audiin theirpleadings for summary
judgment and this motiois not the proper avenue to seek such relief. [ECF No. 77 at 5-6].
Plaintiffs reply a request was made in their memorandum in support of Motion foré&ymm

Judgment [ECF No. 50 at 10], a request was made in their complaint [ECF No. 1 at 8], and the



Court recognized this request in the memorandum and ordenunaryjudgment. [ECF No. 69
at 3]. Further, Plaintiffs point out this Court has previously awarded renewed audhitatibns
for reconsideration after summary judgment. [ECF No. 78 at 6-7].

The Court first addresses Defendants argument Plaintiffs never requestesvad audit
in their summary judgment pleadinghe Court does not dispute Plaintiffs requested this renewed
audit in their complaint, but a request in the complaint doeaffeatt Defendants’ contention
Plaintiffs never requestedich an audit in their summary judgment pleadings, and is not relevant
to a motion for summary judgmeiithe Court disagrees with Plaintifisontention a request for a
renewed audit was plainly stated in their memorandum, and provides the relevant ortion o
PlaintiffS memorandumfor reference

“F. Plaintiffs’ renewed audit

The CBAs and PDC Trusts’ documents obligate RDB to submit to an
examination of its books, records, documents, reports, and any other information
deemed necessary to assure RDB complies with its obligations under th§FGBA.

1 28]. Such an audit is scheduled for November 10, 2[FFgt, § 41] Thus,

Plaintiffs request the opportunity to present further proof of damages as may be

discovered in the next scheduled audit.”

[ECF No. 50 at 10]The Court read this request as an opportunity to present further proof of
damages discovered in the next scheduled audit, and not a “request that D&@lant
submit to a payroll examination” &aintiff aversit requesten the motion for
reconsideration. [ECF No. 71-1]. A motion for reconsideration is not the proper avenue to
request such relief, nor is it reasonable to conclude the court draudohterpreted

Plaintiffs argument to present further proof of damages discovered in the next scheduled
auditas arequest for the Court to order a further aufis isa new argumenprohibited in

motions for reconsideration. The Court denies Plaintiffs’ motion for reconsideration on this

point.



C. Clarification of Court’s Order with respect iDefendants’ claims of tortious

interference of contract or business expectaay breach of contract, because

of conflicting language in the memorandum versus the order

The Court in its Memorandum and Order in Summary Judgment, denied Plaintiffs’
summaryjudgment motiorfECF No. 69 at 3Q]after performing an analysiketermining
Defendants were unable to state a claim of tortious interference of contracinesbuspectancy
and breach of contradd. at 23, 28-29. The Couetred In accodancewith theanalysis in the
memorandum and order, Defendants’ counterclaim shall be denied, Plaintiffshrfaoti
Summary Judgment on these two claims shall be granted.

D. Defendants’ money had aneceivedcounteclaim

Plaintiffs contend thegever received angmount, other than the amount owed to thanal,
the Court erred in denying Plaintiffs’ Motion for Summary Judgment with resp&DB’s
counterclaim of money had and received. [ECF No. B&éfendantsespondPlaintiffs are
presenting prohibited new argument, and theu@x carefully considered the equitable factors of
this claim [ECF No. 77]. Plaintiffseply Defendants do not respond to their argumehis,is not
a new argument, as they have argued previously Plaintiffs res@red double payment$ECF
No. 78].

The Court, in its memorandum and ord#nied PlaintiffsMotion for SummaryJudgment on
RDB'’s counterclaim of monelgad andeceived, aftedeterminingareasonabléactfinder could
determine Defendants have a clamninoney had and received, based on different equitable
factors thus preventing Summary Judgment. [ECF No. 69 at 2Bldimtiffs’ memorandum in
favor of summary judgmen®laintiffs argueda counterclaim for money had and receivsd
Defendantshould be denied because all of the moreesivedby Plaintiffswere used for the

benefit of the funds. Plaintiffsresent the same arguméetre Defendants cannot state a claim for



relief becaus@laintiffs did not receive monies not due to themhil& Plaintiffs inform the court
of additional authority for their proposition, thagenot advancin@ new legal argumenand
Plaintiffs argument is not based on this ground.

Plaintiffs argue the Coust analysis on the equity of restitution is unnecessmgause
Defendants cannot meet an essential element of the; é¥amtiffs did not receive funds to which
they were not entitled[The Eighth Circuit] has joined other circuits by holding theat employer
has a federal common law action for restitntad mistakenly made payments to an ERISA pfan.’
Greater St. Louis Const. Laborers Welfare Fund v. RMdakk, Inc, 700 F.3d 1130, 1135 (8th Cir.
2012) quotingroung Am., Inc. v. Union Cent. Life Ins. CiD1 F.3d 546, 548 (8th Cir.1996).
Plaintiffsinform the Courbf multiple cases where companies were unable to avoid obligations to
unions or their funds, because of payments ni@delated sources lieu of payments to the
funds.Local 9, Int'l Union of Operating Engineers, AFL-CIO v. Siegrist Const. 458 F.2d
1313, 1316 (10th Cir. 1972) (finding sympathy with employer’s concern of paying twice, but
recognizing a failure to perform to the union under the collective bargainiagragnt hurts the
funds);Roofers Local Union No. 81 v. Wedge Roofing,, 811 F. Supp. 1398, 1401 (N.D. Cal.
1992)(finding payments byompanie®f contributions directly to employees did not obviate
company’s responsibility to pay the funds as well). The Court in reconsideringdaets
counterclaim realizes Defendants are unable to state a claimtreydeave admitted they never
overpaid Plaintiffs in this cas&he Court erred in performing an analysigqtiitable factors irts
summary judgment memorandum and order, because Defendants cannot prove a claim for
resitution, sincethe double payments were not to Plaintiffs, but wethitd partiesnot in the

litigation.



This is a clear error of law, and the Court is wititérdiscretion tacorrect such an errofhe
Court erred with its analysis of this claim, aslsuch will reconsider its previous decision on
summary judgmeniThe Court instead grasmPlaintifls’ Motion for SimmaryJudgment on
Defendantsclaims of money had and received, thus denying Defendants’ counterclaimrieym
had and received.

Accordingly,

IT IS HEREBY ORDERED Plaintiffs Motion forReconsideration and to Clarify Court’s
OrderGranting and Denying Plaintgf Motion for Summary Judgment in Part [ECF No. 71] is
hereby GRATED in PART and DENIED in part.

IT IS FURTHER ORDERED Plaintiffs’ Motion for Reconsideration, on the issuetio#
specific CBA in effect does not affect Defenddrability is DENIED.

IT IS FURTHER ORDERED Plaintiffs’ Motion for Reconsideration, on the issue of a
renewed audit by Plaiifits is DENIED.

IT ISFURTHER ORDERED Plaintiffs’ Motion for Reconsideration, on whether
Plaintiffs Motion for SummaryJudgments granted odeniedwith respecto Defendantstlaims
of tortiousinterferencef contractor busnessexpectancy and breacl oontractis GRANTED
[ECF No. 71], and aftereconsideration, Plaintiffs’ Motion fdsummaryJudgmentis GRANTED
with respect tdefendantslaims of tortious interferenceof contract obusinesexpectancyand

breachof contact.[ECF No. 48].
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IT IS FURTHER ORDERED Plaintiffs’ Motion for Reconsideration, with respect to
Summary Judgment of RDB’s counterclaim of money had and received is GRANEKEDNo.
71], and after reconsideration, Plaintiffs’ Motion for Summary Judgment is GRANWith

respect to RB’s counterclaim of money had aneceived [ECF No. 48].

So Ordered this 16 Day of August 2016.

&. BAviddfrbb—

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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