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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MARK BOSWELL, et al., )
Plaintiffs, ) )
V. )) Case No. 4:14-CV-01833-AGF
PANERA BREAD COMRANY, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

This class action is before the Coon the motion (Doc. No. 133) for summary
judgment filed by Defendants Panera Br€ampany and Panera, LLC seeking summary
judgment on all counts of Plaintiffs’ amemtdeomplaint: a classwadbreach of contract
claim (Count I); a classwide fraud claimdgdht I1); and individal claims by named
Plaintiffs Mark Boswell and David Luttdior fraud (Count Ill) and unjust enrichment
(Count IV). Also before the Couare Plaintiffs’ second amended motigBoc. No.

205) for summary judgment on their classavlateach of contract claim (Count I), and
Plaintiffs’ motion (Doc. No. 110) for snmary judgment on Defendants’ affirmative
defenses. The Court heard oral argunoenthese motions on Felary 23, 2016.

At oral argument, the Court raised the question of whe&tbek v. Coldwell

! Plaintiffs’ original motion for summaryggment on their breach of contract claim

requested damages on behalf of the 63schaembers identified #ie time the motion
was filed. Plaintiffs’ firsemended motion requested dansage behalf of those 67 class
members and a newly identified additionkss member. However, after filing the
amended motion, one class member opteabiltis Federal Rule of Civil Procedure
23(b)(3) class action. Therefore, in the@cond amended motion, Plaintiffs request
contract damages on behalf of 67 classmbers, in the amount of $3,841,777.
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Banker 967 S.W.2d 654 (Mo. Ct. App. 1998), &éipd to Plaintiffs’ breach of contract
claim, involving what is essentially Defédants’ promise to pay a bonus. Although
neither side cite@€ook either in their summary judgmentiefing or at the earlier class
certification stageCookappeared to be directly relevdatPlaintiffs’ contract claim, in
that it held that “[a] promise to pay a banua return for an awill employee’s continued
employment is an offer for a unilateralrdract which becomes enforceable when
accepted by the employee’s performance” anathvbannot be revokieonce the offeree
has made substantial performan@nok 967 S.W.2d at 657. Following oral argument,
the parties submitted, at the Court’s requastultaneous supplemental briefs as to (1)
whetherCookapplied to Plaintiffs’ contract clainand (2) if so, whether and how that
finding impacts the class action.

Upon review of the supplemental briefs ahd rest of the recoria this case, and
for the reasons set forth below, the Goutl grant Defendants’ motion for summary
judgment as to Plaintiffs’ classwide breawtcontract claim against Panera Bread
Company only, and as to Plaintiffsasiswide and individual fraud claims; deny
Defendants’ motion as to Boswell and lantts individual unjust enrichment claims;
grant Plaintiffs’ motion for ssnmary judgment on their dawide breach of contract
claim against Panera, LLC lgnand grant Plaintiffs’ mtion for summary judgment on
Defendants’ affirmative defenses.

BACKGROUND

For purposes of the motions before the Cdbe record estdibhes the following.

Named Plaintiffs Boswell, Lutton, and Vick&nyder represent a class of 67 individuals
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employed as Joint Venture General Mana@e®¢ GMs”) by Defendants Panera, LLC,
and Panera Bread Company (collectivéBanera”), who signed &V GM Compensation
Plan (“Compensation Plan”) and who re@sha capped buyout payment from Panera
during the relevant time period. A “cappdaliyout payment is uyout payment made
to an employee in an amouass than the total buyout amoutgtermined in accordance
with the formula set forth in Seot 3(b) of the Compensation Plan.

In 2002, to recruit and t&n cafe general managers, Panera created the JV GM
program. JV GMs were at-will employees responsible for managing all aspects of their
respective cafes and were ultimately accouetédn the profit, sales, and costs in their
cafes. The JV GM program was initially ovees by Panera’s JV Board, comprised of
several Panera executives.

Named Plaintiffs Boswell and Lutton begtheir employment with Panera as JV
GMs in 2004. Named Plaintiff Snyder bedar employment with Panera as a JV GM in
2007. All were employed at will.

The JV GM program included three coemsation components: a base salary,
monthly bonuses, and a long-term incentivausy known as a “buyout payment.” In
2007, Panera determined that the JV @f@gram was not sufficiently compensating JV
GMs, and Panera believed that changdbdéduyout payment calculation were necessary
to recruit and retain top talent.

Thus, in 2007, Panera begaffering a standard JV GM Employment Agreement
(“Agreement”), which expressly referencée Compensation Plan and which provided

that the Compensation Plaradibe executed “concurrently” with the Agreement. The
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parties agree that the Agreent and Compensation Plan slibbe considered together,
as a single agreement. TAgreement and Compensation Plaere drafted by Panera,
and both contain a Missouri @ice-of-law provision.

Between 2007 and early 20, each class membentered into identical
Agreements and CompensatiBlans with Panera, LLE Nine of the class members
executed their Agreements and Compensatian$h 2007; 37 did sa 2008; 20 did so
in 2009; and the last one did so in March 2010. The three named Plaintiffs were among
the group of class membersiaventered into their Agreeants and Compensation Plans
in 2009’

Each Agreement and Comgsation Plan provided that the JV GM’s employment
by Panera was at-will, and that eitheg th/ GM or Panera could terminate the
Agreement at any time, with or without causEach Agreement and Compensation Plan
also included several terms and condisi@f employment. For example, the
Compensation Plan included a waiver of the righa jury trial for legal actions arising
out of the Agreement and Compensatioan?bn agreement ltlge JV GMs not to
disclose Panera’s confidential informatiam, agreement by Panera to pay the JV GMs a
base salary, and an agreement by PaneraytthpalV GMs, at the end of five years, a

one-time buyout payment.

2 Panera Bread Company was not ayptarthe Agreements and Compensation

Plans

3 Boswell and Lutton also entered intpravious agreement with Panera, in 2004,

that provided for a separate buyout paynarhe end of five years. Boswell and
Lutton’s 2004 agreements are not at issue in this case.
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Section 3(a) of the Compensation Plan provided:

Panera shall, if it is puired to do so pursuant this Section 3, make a

one-time JV GM Buyout for the BakeCafe on the terms and conditions

set forth herein and upon executiordatelivery of such agreements as are

reasonably requested by Pantta. order to receivéhe JV GM Buyout

payment for the Bakery-Cafe, you sty as of the date on which the
payment is made in acc@mce with this Section 3, (i) be an employee of

Panera as of the date on which paytredrthe JV GM Buyout is made, (ii)

be performing the duties of the positiomrrently entitled JV GM as of this

date, and (iii) not be in breach ahy provision ofyour Employment

Agreement or any other obligation ed/to Panera or its affiliates.

(Doc. No. 167 at 4.)

The amount of the buyout payment wa®éodetermined iaccordance with a
formula set forth in Section 3(b) of the @pensation Plan. Therfoula turned on the
profitability of the JV GM'’s cafe during thedatwo years of a five-year period. One of
the components of the buyout formula wadae profit hurdle, which was explicitly set
forth in the Compensation Pldmt for which Panera retad the sole discretion to
change.

The “Buyout Date” was defined in eachr@pensation Plan as a date five years
from when the Plan wasxecuted. Section 3(c) of t@®mpensation Plan stated that
“Panera shall make any JV GRUyout payment that is due and payable . . . no later than
the fifth fourteen day payroll after the fisqadriod during which th Buyout Date occurs”
and that “in no event will payment occur afkdarch 15th of the calendar year following

the calendar year in which the Buyddte occurs.” (Doc. No. 167 at 5.)

Section 5(d) of the Compensation Plasoahcluded the fowing clause with

4 It is undisputed that all class membexecuted and delivered any agreements

required for the buyout payment.



respect to modifications and waivers:

This Plan is the finalcomplete and exclusive sgement between [the JV

GM] and Panera with respect toyamonus, incentive plan or other

compensation, except as specificaset forth in [the JV GM's]

Employment Agreement with Paneradasupersedes and merges all prior

discussions and other agreements betwus. No modification or waiver

shall be valid unless in writing signéy the party against whom the same

Is sought to be enforced.

Id. at 5-6.

The Agreement, executed by the slasembers at the same time as the
Compensation Plan, also inded the following “waiverprovision in Section 15:

The failure of a party to enforce atgrm, provision, or condition of this

Agreement at any time or times shall het deemed a waiver of that term,

provision, or condition fothe future, nor shall gnspecific waiver of a

term, provision, or conditioat one time be deemed a waiver of such term,

provision, or condition for any future time or times.
(Doc. No. 166 at 4.)

Panera considered the provisions oftia 3(a) of the Compensation Plan in
determining whether to make buyout pants to the class members, and Panera
ultimately made a buyout paymentevery member of the clagsjt, as discussed below,
in an amount that did not adhere to th&ten terms of Section 3(b) of the Compensation

Plan.

Capped Buyout Payments

In 2010, Panera decided to impose a $100,000 cap on all JV GM buyout
payments. At oral argument, Panera stated that this cap was not due to a change in the
store profit hurdle, the component of 8ex 3(b)’s buyout formula which Panera

retained the discretion to alter, but wast@ad imposed uniformly across the board,
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regardless of Section 3(b)’s buyout formula.

Plaintiff did not communicate this changethe buyout program to the JV GMs
until the first quarter of 2011, when Pangewve presentations to JV GMs in various
markets about the cap. The presentationschtihat, starting in January 2012, JV GM
buyouts would be capped d@@®),000. The presentation tedals indicated that the
change was the result of JV GMs making éixcess of what the program intended.”
(Doc. No. 169 at 5.) The presentations wawegiven in the Cérlotte, North Carolina
market where named Plaintiffs Boswell, lant and Snyder worked, but these Plaintiffs
were informed of the buyout cap around slaene time by other meailtls. Specifically,
documentation regarding the changes to the buyout program waswzadéle to all JV
GMs on Panera’s intranet site, and all@WIs received monthly reports showing how
close they were to the buyout cap.

Beginning in 2012, each class member nesgtia capped buyout payment. At oral
argument, Plaintiffs confirmed that all thfese capped buyout payments were made
within the time prescriéd in Section 3(c) of the Comgsation Plan. Panera prepared a
buyout report spreadsheet fevery class member, which contained fields titled “total
buyout before cap,” reflecting the buyout edsted using the formalin Section 3(b) of
the Compensation Plan, and “total buywith cap,” reflecting the capped buydut.

Panera did not receive any complaints or objections regarding the buyout caps

until Boswell raised a conaein 2014, shortly beforeeceiving his cpped buyout

> The difference betweendhuncapped and capped buyout payments for each class

member ranged from hundredsddfilars to, in one caseJitle more than $200,000.
(Doc. No. 112.)



payment. Every class member accepted his or her capped buyout payment, including
Boswell, and no class member resigned asualtref the changes tbe buyout program.
Panera has also produced declaratiorms fwo class members, both currently employed

by Panera, who state that they were made aware of the buyout cap, they did not disagree
with or object to the cap, and they believeytinave now been paelerything owed by
Panera.

Every class member but one (JV GM 42) \aasemployee of Panera as of the date
that he or she received a capped buyout gaygmPanera paid JV GM 42 a capped
buyout payment one week after the empldgfiePanera. Likewise, Panera’s records
show that all class memberzcept two (JV GM 42 and Bwvell) were performing the
role of JV GMs as of the date they reweel a capped buyout pagmt. Panera paid
Boswell a capped buyout payment on May 27, 20R4dnera’s records show that, on that
date, Boswell was in the position of markgiining manager—a position with different
duties than that of JV GM—though the pastdispute whether he began working in this
position on May 27 or two dayater, on May 29, 2014. As the requirement that JV
GMs not be in breach of their Agreement®bany other obligion owed to Panera,
Panera has only identified one class memijer violated an employment policy, named
Plaintiff Snyder. Panera asserts t8ayder violated an employment policy by
employing a relative—her son—from Ma¢ until August 26, 2014. Panera
nevertheless paid Snyder a cappediotiypayment on September 2, 2014.

Panera’s corporate representative testibg deposition thaine of the reasons

Panera decided to impose the buyout capthatsit determined thahe buyout payments
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were exceeding Panera’s “target compensatanges” and wemxceeding Panera’s
“original intention.” (Doc. No. 163-17 &9.) However, another representative indicated
in his deposition that, at the time of enterthg Compensation Plamn 2007, there was

no particular size of a buyout that Panexald have refusetb pay and that, for

example, Panera would have paid even a $500,000 buyout.

In their amended complaint, Plaintifiiege that Paneraimposition of a cap
constituted a breach of contract. Plaintiffscadllege that Panera never intended to
comply with its promise tanake buyout payments in thenount set forth in the written
Compensation Plans and that, thereforeglPafraudulently induced the class members
to enter the Compensation Plans.

Panera 2.0 Operating System

In 2013, Panera selected named PlsnBoswell and Lutton’s cafes, as well as
other cafes in the Charlottdprth Carolina market, as laians to test a new operating
system known as the “Panera 2.0” systéttaintiffs Boswell and Lutton were asked to
implement Panera 2.0 in theespective cafes, which entailed substantial increases in
their cafes’ operating costs and could, &fere, impact their profits and buyout
payments.

Boswell and Lutton have submitted declarations stating that, after expressing
concern to Panera CEO Ron Shaich, ShathBoswell, Lutton, and the other
Charlotte-area JV GMs that he was giving tHam“personal guarantyhat they “would
be made whole” for the increased costs assediwith implementing Panera 2.0 through

a “profit credit” sufficient tooffset these costs. Boswell and Lutton state in their
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declarations that “Mr. Shaiahdicated that the credit woultk applied to the financial
statements (Buyout reports)aasto calculate the Buyopayments of JV GMs who
implemented Panera 2.0 during the two-yeaiopen which store profits counted toward
their Buyout payments,” and that theyied on such representations in agreeing to
implement Panera 2.0 in theitores. (Doc. Nos. 164-21 at 3 & 164-23 at 4.)

The parties agree that aettime of Shaich’s allegeatal comments, Panera had
not yet determined what amount of profit ateanight be provided, there was no plan in
place regarding the impact of Panera 2.@henJV GM buyouts, and Panera did not know
how the implementation of Parae2.0 would impact the cafeprofitability. Panera’s
corporate representative testified thatPamera 2.0 profit credits were originally
intended to protect monthly bonus rates #rad protection of buyout amounts “was not
part of the original dis@asions” for the profit credits. (Doc. No. 164-12 at 109.)

Panera did not apply profit credits wheadculating Boswell and Lutton’s buyout
payments. Panera did provide Boswell anttdruwith Panera 2.0 profit credits in their
monthly bonuses, but these monthly bonus crelilitsiot affect the calculation of their
buyout payments. In their declaratioBsswell and Lutton state that implementing
Panera 2.0 in their cafes increased ea¢hef operating costs byore than $100,000
for the year 2013. Bb Plaintiffs assert that thegereased costs brought down their
cafe profits in 2013, notwithstding that their net sales hezimained steady or increased
in 2013 as compared the prior year. Boswell declartsat the decrease in his cafe’s
profits due to the costs of implementiRgnera 2.0 caused his buyout payment to

decrease by $33,015. Likewideitton declares that the decsean his cafe’s profits due

10



to the Panera 2.0 costs caused his bugayment to decrease by $42,455.

After Boswell and Lutton resigned th@mployment, Panera began applying
profit credits to the buyout payments oétbther JV GMs who had implemented Panera
2.0 in their cafes. In their individual chas, sounding in fraud drunjust enrichment,
Boswell and Lutton seek to hapeofit credits applied to thebuyout payments, to offset
the costs of implementing Panera 2.0.

ARGUMENTS OF THE PARTIES

Panera seeks summary judgment on all @ahPlaintiffs’ amended complaint.
As to Plaintiffs’ breach of contract claim @Gnt I), Panera first argues that this claim
fails as to Panera Bread Company due to &qkivity. At oral argument, Plaintiffs
conceded that Panera Bréadmpany is entitled to summary judgment on Count |. As
such, the Court will grant this part of Panera’s motion.

As to Plaintiffs’ breach of contract ciaiagainst Panera, LLC, which was a party
to the Compensation Plan, Panera arguedhbatlaim fails as a matter of law because
the Compensation Plan was properly novatedts initial briefs, Panera argued that if
the Compensation Plan was a valid, bilateaaitact, then that contract was novated by
the class members’ implied assent. Underttieory, Panera argued that, by continuing
to work for (and be pd by) Panera without objectiafter learning about the buyout cap
and by ultimately accepting tltapped buyout payments, thass members assented to
and provided consideratidar a novated contract.

Alternatively, in its supplemental bfisubmitted after oral argument, Panera

argues that the CompensatioarPivas merely aaffer for a unilateral contract, which
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was properly modified by Panera’s announcenoétite buyout cap. Under this theory,
Panera argues that most, if not all, & thlass members had not substantially performed
under their Compensation Plans by theetittne buyout cap wasnounced and that
Panera was therefore free to revoke the Gamation Plan in favor of a new offer for a
capped buyout payment. SpecificallynBea argues that “performance” under the
Compensation Plan could noteabegun until the last two ges of the five-year period
covered by the Plan becaubke buyout payment was calatéd based solely on each
cafe’s profitability in those last two years. Panera asserts that because the vast majority
of the class members had not reached those last two years before the buyout cap was
announced, the Compensation Plan was propeviyked and modified as to most or all
class members. Panera adggues that the class shoulddezertified because the issue

of substantial performance is ennerently individualized inquiry.

Plaintiffs oppose Panera’s motion dmale filed a cross motion for summary
judgment on their contractaim. In their initial briefsPlaintiffs argued that the
Compensation Plan was a valid contract vad Panera’s novation defense failed as a
matter of law for four reasons. FirstaRitiffs argued that Section 5(d) of the
Compensation Plan precluded modificatiomovation in the absence of a signed
writing. Second, Plaintiffs argued thatwation of the Compensation Plan by oral
agreement was also precluded enthe statute of frauds because the contract could not
be performed within one yearThird, Plaintiffs argued that the purportedly novated
agreements failed for lack of consid@va because continued-will employment does

not constitute valid consideration under Missdanv. Finally, Plaintiffs argued that the
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novated agreements were not valid contreetaause, as shown by the “JV GM Program
Overview” sheet documenting the terms of biigout cap, Panerateened the unilateral
ability to “modify, amend, or discontinube JV GM program at any time without
notice,” which Plaintiffs argued made the agreeis illusory and undarceable. In the
absence of any novated agreements, Pl&raigued that the written terms of the
Compensation plan must control, and thahera undisputedlyreached those terms by
capping the buyout payments.

In their supplemental brief submitted aftgal argument, Plaintiffs continue to
contend that the Compensation Plan was a ‘lideral contract, containing a host of
binding mutual promises, and that as stiea,Compensation Plan could not be modified
or novated without new consideration, whichsvi@cking. Alternatively, Plaintiffs argue
that even if the Compensati®tan was an offer for a unilateral contract, the offer could
not have been revoked oodified by Panera’s announcemief a buyout cap because,
by that time, all class members had subslintperformed by workg as JV GMs under
the terms of the Compensation Plan for astene year (and most for more than one
year). Plaintiffs argue that this findingowld not require decertification of the class
action because the question of what titutes substantial performance would be
common to the class and could be appliedlltalass members mniform fashion.
Plaintiffs also argue that Panera waiwty revocation defense Igiling to plead it.

As damages, Plaintiffs seek the diffece between the total buyout payments
according to the terms of Sem 3(b) of the Compensati Plan and the capped buyout

payments the class members actually rece@edocumented in Panera’s buyout reports.
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Plaintiffs assert that thesmounts to $3,841,777 in damagesbehalf of the class, plus
damages incurred by any additional classnoers identified before the date final
judgment is entered.

Panera responds that if the Compenséd®iam was not novated or modified, then
factual issues remain regarding whetherasertlass members filled the Compensation
Plan’s conditions precedent to receiving adutypayment. Panera identifies three class
members who arguably failed to satisfy alsa condition precedent. First, Panera
argues that Snyder failed satisfy the condition that she not be in breach of any
obligation owed to Panera because she emglbge son in her cafe, in violation of one
of Panera’s employment policies. Secondyd?a argues that Boswell failed to satisfy
the condition that he be performing the dsitid a JV GM on the date of his buyout
payment because he may have transferreitignos before that date. Third, Panera
argues that JV GM 42 failed to satisfetbonditions that he or she be employed by
Panera and performing the duties of a JV @GMhe date of his or her buyout payment
because the employee had left Panera’s eynpént by that datePanera argues that,
although it made capped buyqayments to each of theskass members, the no-waiver
clause in Section 15 of the Agreement prdek a finding that Panera waived its ability
to enforce the Compensation Plan’s conditionthis litigation. Panera has neither

identified nor provided evidence regarding any other class member who allegedly failed

6 At oral argument, the parties assettaat, if the Court granted Plaintiffs’ motion

for summary judgment on the contract claing garties were esserilyain agreement as
to the damages amount and could submit supgteal briefs regarding the amount of
damages.
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to satisfy a conditioprecedent to receiving buyout payment.

Panera also seeks summary judgment on Plaintiffs’ classwide fraud claim (Count
II). Panera argues that, underssuri law, Plaintiffs cannditase a fraud claim solely on
Panera’s alleged failure to fulfill contractymbmises. To the extent that Plaintiffs
attempt to state a claim for fraud in the indueamPanera argues that Plaintiffs have not
offered any evidence to support their allegatihat Panera did hmtend to fulfill its
promise to pay the buyouts as outlined i@ @ompensation Plan at the time the promises
were made. Rather, Panera argues thatidssputed that it made the decision to cap
the buyout payments years aftee Compensation Plan waseuted, and that Panera’s
corporate representative testified thathattime the Compensan Plan was formed,
Panera intended to pay buysin accordance with the ititen formula, whatever the
amount. Panera also argues that Piéntiould not haveelied on any alleged
contractual promise regardingetbuyout payments as a matbé law because Plaintiffs
were at-will employees who had to fulfill caih conditions to receive a buyout payment
and because Plaintiffs were rptaranteed any specificymut amount, as Panera had the
unilateral right to modify the store profit hiledused to calculate the buyout payment.
Finally, Panera argues that Plaintiffs canmmover punitive damages on their classwide
fraud claim as a matter of law becauseAlecements included an express punitive
damages waiver.

In response to Panera’s motion fonsunary judgment othe classwide fraud
claim, Plaintiffs argue thdhere is a material questionfaict as to whether Panera

intended to comply witlits contractual promises atthime it made those promises.
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Specifically, Plaintiffs point to Panera’s tesbny in this case regarding its “target total
compensation” for JV GMs and regarding its omal intention” for the buyout program.
Plaintiffs also point to Pan&'s corporate presentationgegding changes to the buyout
program, which stated that the change waplemented because people were making “in
excess of what the program intended.” /i#fs argue that these facts support the
inference that, at the time ehtering the Compensation PlaRganera had no intention of
paying buyouts in amounts determined urfslection 3(b) of the Compensation Plan.

Plaintiffs also argue that a factual questexists as to wheth®anera intended to
comply with its contractual promise in $ien 5(d) of the Compensation Plan not to
modify the Compensation Plavithout Plaintiffs’ signed witten consent. Plaintiffs
argue that, in this litigation, Panera has constbtestated that it considers Section 5(d) to
be ineffective and non-binding, and thahamber of Panera’s JV GM board testified
that, at the time of communicating the chantgethe Compensationd?l to the JV GMs,
Panera believed it did not neBthintiffs’ signed witten consent. Plaintiffs argue that
these facts give rise to arfenence that, at the time of comtting, Panera did not intend
to comply withSection 5(d).

Plaintiffs argue that they had a rightredy on these representations of their
employer and that, as applied to this intemictort, any contractual waiver of punitive
damages is unenforceahleder Missouri law.

Next, Panera seeks summary judgmenBoswell and Lutton’s individual claims
for fraud and unjust enrichment (Countsdfid V), which seek tapply Paera 2.0

profit credits to their respé&ee buyout payments. As tbe individual fraud claims,
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Panera argues that the representatioRdnyera CEO Shaich on which Boswell and
Lutton allegedly relied—thahese Plaintiffs would be “made whole’—was not
sufficiently concrete to support a fraud claifven if this stateent were sufficiently
specific, Panera argues that there is no egel&haich knew the statement was false, and
that the statement was admittedtyt false because both Boswell and Lutton did receive
Panera 2.0 credits in their monthly bonusBanera further argues that Boswell and
Lutton could not have reasonably relied on sactatement because both Plaintiffs were
required by virtue of their job duties to plement Panera 2.0 without regard to any
verbal promise of profit crets and because boBRlaintiffs believed that the buyout
payment calculation could nbe altered absentgsied written consent.

As to the unjust enrichment claims, Panamgues that, as a matter of law, Panera
was not unjustly enriched by virtue of 8gell and Lutton performing their required job
duties. Panera also argues that the terntiseobuyout payment were governed by the
Compensation Plan and that where the patiave entered into an express contract,
unjust enrichment does not apply.

Plaintiffs oppose Panera’s motion srmmary judgment on Boswell and Lutton’s
individual claims. As to the individual frawdiaims, Plaintiffs argue that there is a
material question of fact as to whether $hdinowingly falsely represented that Boswell
and Lutton would be “made wholdirough a “profit credit” pplied to buyout. Plaintiffs
argue that Panera’s testimonwtlapplying Panera 2.0 profitedits to buyout payments
“was not part of the original discussions” gsvése to an inferare that Panera did not

intend to comply with Shich’s representations at the time the representations were made.
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Plaintiffs also argue that wtther Boswell and Lutton coutdasonably rely on Shaich’s
verbal representations, notwithstanding the written terms of the Compensation Plan, is a
matter for the jury to decideAs to the unjust enrichment claims, Plaintiffs argue that a
factual question exists aswdether implementing Panera 2.0 was simply part of Boswell
and Lutton’s ordinary job duties or whethecainferred an additional benefit on Panera.
Finally, Plaintiffs move for summary gigment on the following affirmative
defenses pleaded by Panera: statutemafations, mutual mistake, accord and
satisfaction, novation, waiver, estoppethas, commercial frustration, antecedent
breach, lack of consideration, and statutéaiids. Panera does not contest Plaintiffs’
motion as to the defenses of statutéroitations, mutual mistke, and accord and
satisfaction. The Court will therefore gratiaintiffs’ motion as tdhese defenses.
Panera’s novation, waiver,teppel, and laches defenses are all asserted against
Plaintiffs’ contract claim and are all basedtba class members’ alleged failure to raise
concerns about the buyout gapor to receiving their capped buyout payments.
Plaintiffs argue that the novatiand waiver defenses fail agnatter of law because they
contradict Section 5(d) of the Competisa Plan, which precludes modification or
waiver in the absence ofwaiting signed by the party againghom the modification or
waiver is sought to be enfad. Additionally, Plaintiffeargue that Panera’s novation
defense fails for the reasons discussed abalaéing to the statute of frauds, lack of
consideration, and the illusonature of Panera’s promis@laintiffs also argue that
Panera’s waiver defense fails because ararannot be implied by the class members’

conduct occurring befe the breach.
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Plaintiffs argue that Panera’s estopgpelense fails because the class members’
silence does not amount to a concealment of material facts and because Panera has not
provided evidence thdtrelied upon or was injured by cdu silence. As to Panera’s
laches defense, which is asserted soleyresg) Plaintiffs’ breach of contract claim,
Plaintiffs argue that laches does not apply beedPlaintiffs filed tkir claims within the
statute of limitations.

Next, Plaintiffs argue that Panerg@gmmercial frustration defense fails as a
matter of law because the event relipdm by Panera—changjrbusiness conditions—
was not so unforeseeable agxtuse Panera’s performance.

Plaintiffs also argue that Panera'datese of antecedent breach, which as
discussed above is based on a few class raehdilleged failure to satisfy conditions
precedent to receiving a buyout, fails becatseconditions relied upon by Panera are
not in fact conditions precedent and becaasn if they were, their performance is
excused because it was prevenbe hindered by Panera.

Plaintiffs argue that Panera’s lack-of-consideration defense fails because the class
members’ signed agreement to the ®ofhithe Compensation Plan provided
consideration for that Plan.

Finally, Plaintiffs argue that Panera®atute of frauds defse, which Panera
asserts solely as to BosweticaLutton’s individual claims ansblely in the event that the
Court finds that the Compensation Plan is sabjo the statute of frauds, does not apply
to tort claims.

The Court will address Panera’s affirmatoefenses in the context of the claims
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to which they apply.

DISCUSSION

Federal Rule of Civil Procedure 56(appides that summary judgment shall be
entered “if the movant shows that there iggeauine dispute as to any material fact and
the movant is entitled to judgment as a maitdaw.” Fed. R. Civ. P. 56(a). “The
movant ‘bears the initial responsibility of imfoing the district court of the basis for its
motion,” and must identify ‘those portion$ [the record] . . . which it believes
demonstrate the absence of a genuine issue of material faotgerson v. City of
Rochester643 F.3d 1031, 1042 (8@ir. 2011) (en banc) (quotingelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986)Material facts are those “that might affect the
outcome of the suit under the governing lawtia genuine material fact is one such that
“a reasonable jury could return ardeet for the nonmoving party.’/Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). Courts mustwv facts in the light most favorable
to the non-moving party and resolMedoubts against the moving part§scott v. Harrig
550 U.S. 372378 (2007).

Cross Motions on Plaintiffs’ Contract Claim Against Panera, LLC (Count )

1. Enforceability of the Compensation Planand Panera’s Attempted Novation

As an initial matter, the Court musécide whether the Compensation Plan
constitutes a valid contract. In this divieggrsase governed by Missadaw, the Court is
“bound by the decisions of the Supreme CofiMissouri” and will “follow decisions
from the intermediate state ctaiwhen they are the bestidence of Missouri law.”

Gray v. FedEx Ground Package Sys., I7@9 F.3d 995, 999 (8th Cir. 2015) (citations
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omitted).

Under Missouri law, “[a] valid contract contains the essential elements of ‘offer,
acceptance, and bargairfed consideration.” Holmes v. Kansas City Mo. Bd. of Police
Comm’rs ex rel. Its Member864 S.W.3d 615, 622 (M&t. App. 2012) (quoting
Johnson v. McDonnell Douglas Corfg45 S.W.2d 661, 662 (Mo. 1988)).

In a bilateral contract, “the offend acceptance are in the form of mutual
promises, and each party is batpromisor and promiseeCoffman Indus., Inc. v.
Gorman-Taber Co521 S.W.2d 763, 769 (Mo. Ct. App975). In that cse, “the mutual
promises imposing somegal duty or liability on each promisor” constitute the
consideration.Sumners v. Serv. Vending Ct02 S.W.3d 37, 4@Mo. Ct. App. 2003).

In a unilateral contract, “performancedigsed on the wish, will, or pleasure of one
of the parties.” Cook 967 S.W.2d at 657. The promisor “does not receive a promise as
consideration for his or her promise, but when the promisee performs, consideration
Is supplied, and the contract is er@able to the extent performedd. “An offer to
make a unilateral contract is accepted wtenrequested performance is renderdd.”

Although other jurisdictions have come to different conclusions, the Supreme
Court of Missouri has held that a promafeé‘’continued at-will employment is not valid
consideration [for a bilateral contrhbecause the employer makes no legally

enforceable promise to do or refrain fromrdpanything it is noalready entitled to do.”

! The Court recognizes that, prior t@tS8upreme Court of Missouri’s decision in

Baker v. Bristol Care, In¢450 S.W.3d 770 (Mo. 2014) dlEighth Circuit interpreted
Missouri law to hold that continued aitvemployment could constitute consideration
for an enforceable, bilateral contra8ee, e.g., Berkley v. Dillard’s Inet50 F.3d 775,
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Baker v. Bristol Care, In¢450 S.W.3d 770, 775 (Mo. 2014). Thus, neither “continued
at-will employmenior the incidents of that employmemobvide consideration”
supporting a contractual obligatioid. at 776 (emphasis addedge also Morrow v.
Hallmark Cards, Ing 273 S.W.3d 15, 26 (Mo. Ct. App008) (holding that the “terms
and conditions” of at-will employment “are nabntracts enforceable at law” because
“[e]mployment-at-will is not degally enforceable employment relationshipthat] it is
terminable at the will ofigher party, on a moment-by-mment basis”). As a result,
Missouri courts hold that fjn at-will employment, eitheparty can announce at any time
that there are new conditions either working or on providgig work. The other can say
yes or no. When the employntemds, so do the duties[.Morrow, 273 S.W.3d at 26.
AlthoughMorrow, Baker, and their progeny all considered the validity of
arbitration agreements, these courts adrigetheir holdings as a matter of general
principles of contract law.See Morrow273 S.W.3d at 21 (“Idetermining whether the

parties have entered into a valid agreemeathdrate, the usual rules of state contract

777 (8th Cir. 2006). But iBaker, the Missouri high court expressly rejected that
approach.Baker, 350 S.W.3d at 775 (explicitly jecting the approach takenBerkley
and its progeny and noting that the constead “adopts the analysis employed by
Morrow and subsequenbart of appeals cases, whibbld that continued at-will
employment is not valid consideration to ¢esan enforceable contract”). On this
guestion of state law, theoGrt is bound by the decision of the Supreme Court of
Missouri See Gray799 F.3d at 999.

8 As Panera notes, there is another dh®lissouri cases holding that an offer of
continued at-will employment mdye valid consideration for aamployee’s covenant not
to compete. Howevelorrow distinguished thoseases and explicitly restricted their
holdings to the area of non-compete clauseg;wére “are not true creatures of contract
law.” Morrow, 273 S.W.3d at 28.
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law and canons of contraictterpretation apply.”)Baker, 450 S.W.3d at 775 (adopting
the reasoning d¥orrow).

Plaintiffs assert that the lack ofresideration providely continued at-will
employment presents a problem for Panera’s novation defense. But perhaps more
importantly, it presents a problem for Plaintiffirmative breach of contract claim.
Plaintiffs assert that theonsideration for the CompensatiBfan was the class members’
promises to serve as JV GMs with managaesponsibilities for Panera’s cafes pursuant
to the terms of the Plan. But Plaintiffs cede that this respongity was at the will of
the class members, a factsagnificance under Missouri law. In other words, at the time
of signing the Compensation Plans, the class neesnlvere just as free to quit in the next
moment as Panera was to fire themofi@hued employment” as JV GMs, with the
attendant duties of that position, “was neitpemised. . . nor received . . at the time
the alleged contract was formedViorrow, 273 S.W.3d at 27.

Plaintiffs also assert that consideoatifor the Compensation Plan was provided
by way of the other terms of the Compensaktam, such as the JV GMs’ promises not
to disclose Panera’s confidential inforneatiand to be governdxy Missouri law for any
disputes arising under the Compensation PRlaintiffs’ position finds support in the
dissent irBaker, which noted that there was a whole “collection” of mutual promises
made in the at-will employment agreementhat case, in adgkibn to the disputed
promise to arbitrate, and that all oEe contemporaneousoprises were given

exchange for the aggregate beneditsl detriments to each partigaker, 450 S.W.3d at
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782-83 (Wilson, J., dissenting)Nevertheless, the majority Bakerfound that these
“various promises that th@arties exchanged were altidents of the [employee’s]
continued at-will emmlyment” and thaheither“continued at-will employmemtor the
incidents of that employmémirovided consideration fa binding bilateral contracid.
at 776 (emphasis added). As discussed abov8atkercourt did not expressly limit its
holding to the arbitration context, and theu@as bound by its decision. Accordingly,
the Court finds that the Compensation Rlas not a binding bilateral contract.

Instead, the Court finds that Panera'smpise to pay a buyowaiccording to the
terms of the Compensation Plan in retfonthe class members’ continued at-will
employment according to the sateems was an offer for a Ueteral contract. As noted
above, under Missouri law, “[a] promise pay a bonus in tern for an at-will
employee’s continued employment is an ofte a unilateral contract which becomes
enforceable when acdegl by the employee’s performanceCbok 967 S.W.2d at 657.
The rule is well established in Missouee Nilsson v. Cherokee Candy &Tobaccq Co.
639 S.W.2d 226, 228 (Mo. CApp. 1982) (finding thatin an at-will employment
relationship, “ngpromisewas made by plaintiff in returior defendants’ promise [to pay
a bonus]” but that the “[p]laintiff performancen return for defendants’ promise

constituted an unilateral contractQroskey v. Kroger Cp259 S.W.2d 408, 412 (Mo.

° These mutual promises included promisiesilar to those contained in the
Compensation Plan: for example, promiseshigyemployer to promote the employee, to
pay her a bonus if specified financial tasyetere met, and to provide her with living
accommodations and utilities; pragas by the employee not disclose the employer’s
confidential information or tanterfere with the employ&s relationships; and mutual
promises to abide by a particular set of arbitration ruBzker, 450 S.W.3d at 785-86
(Wilson, J., dissenting).
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Ct. App. 1953)“[W]here the employment is for andefinite period, but the employee
enters upon or continues in the service uaeoffer of a bonus if he remains therein for
a certain time, his service . . . constitutes@aceptance of the offer of the employer to
pay the bonus, [which] may lemforced by the employee.”).
A unilateral contract becomes enforclealvhen accepted by the employee’s
performance.Cook 967 S.W.2d at 657. Before aptance, the promise by the employer
is merely an offer, which is freely revodatuntil the time thathe offeree has made
“substantial performance.ld. But as soon as the offeree has rendered a substantial part
of the requested performance, the offeror mayonger revoke or modify its offer.
Coffman Indus.521 S.W.2d at 772. The offeres entitled to cmplete performance
under the original offer, and if the offeree does so, he may enforce the offeror’s promise.
Id.
The rationale for this rule is givein Restatement of Contracts, [8] 45,
Comment b: The main offer includes subsidiary promise, necessarily
implied, that if part of the requestg@arformance is giverthe offeror will
not revoke his offe and that if tender is made it will be accepted. Part

performance or tender may thus fumisonsideration for the subsidiary
promises.

The performance tendered to precludeoation “must be part of the actual
performance invited.” Restatement (Secoofdfontracts 8§ 45 cmt. f. Where such part
performance is provided, “the offeree is bound to complete penfmance. The offeror

alone is bound, but his duty of performamceonditional on completion of the offeree’s
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performance. If the offeree adons performance, the offésoduty to perform never
arises.” Id. cmt. e.

The performance invited forenCompensation Plan’s buyaaffer in this case is
set out in Section 3(a) of the Plan, and reglionly that “as othe date on which the
[buyout] payment is made,” the class membalis(8tbe an employee of Panera, (ii) be
performing the duties of the pition currently entitled JV GM, and (iii) not be in breach
of any provision of the Agreeent or any other obligation @a to Panera. The date on
which the buyout payment wasle made was set for approximately five years from the
date the Compensation Plansaexecuted. If this penfmance was completed, the
Compensation Plan providedatithe buyout payment woule calculated based on a
predetermined formula set forth in Sectioh)3{vhich turned on #cafes’ profitability
in the last two years dhe five-year period.

It is undisputed that all class membpesformed under the Compensation Plan for
at least one year by the time Panera anoedithe buyout cap, and many had performed
much longer. Panera argues that the peidoice requested for thelyout offer could
not have begun until the fined/o years of the five-year period, because the buyout
payment was calculated accordioghe cafes’ profitability in those final two years. But,
under the terms of the Comgsation Plan, profitability in #final two years was merely
the measure by which the amount of thedutypayment was calculated; it was not a
condition of eligibility fora buyout payment.

To be eligible for a buyout payment, Pitiifs need only have complied with the

conditions set forth in Section 3(a), and treu@ concludes that working for one year as
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JV GMs before the buyout cayas announced, which they ditl, constitutes substantial
performance as a matter of law. At tpaint, the Compensation Plan’s buyout offer was
irrevocable.See Ketchserside v. McLarid8 S.W.3d 631, 637 (Mo. Ct. App. 2003)
(holding that evidence suffiently demonstrated substamierformance under an offer
for a unilateral contract to conduct an auctwhere, at time of # attempted revocation,
the offeree had inventoried and markatechs for auction even though he had not
actually begun conducting auctiojller v. Dictaphone Corp.334 F. Supp. 840, 842
(D. Or. 1971) (finding, as a mattef law, that an offereaubstantially performed an offer
for a unilateral contract for pension benefiich required sigrtare on an enrollment
card and retirement after age 62, wherethgytime of the attempted revocation, the
offeree had signed an enrollment card andvaidked for seven months out of the two
and a half years necessary to reach age&&jordingly, Panera’attempt to modify the
Compensation Plan’s buyouffer in the first quarter 02011 was ineffective.See Cook
967 S.W.2d at 657.

Additionally, the Court notes that, evént deemed the Qmpensation Plan a
bilateral contract, enforceablgon its execution based on fherties’ mutual promises as
to the terms of the at-will employment, it wdwgtill find that Panera’s attempt to novate
the Compensation Plan wasfieetive. This is because the attempted novation was not
supported by consideration, or a promisddsomething more than Panera was already
legally obligated to doSee Gross v. Diehl Specialties Int'l, Iné76 S.W.2d 879, (Mo.

Ct. App. 1989) (“While consideration may congi$either a detriment to the promisee or

a benefit to the promisor, a promise to cay an already existing contractual duty does
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not constitute consideration;'$6 C.J.S. Novation § 14 (“[Were one is already legally
bound by his or her contract to performabiigation, a later agement for the same
consideration, modifying sl obligation, does not effea novation.”). In its
announcement of the buyout cap, Paneralsimifered to continue to employ the JV
GMs at will, pursuant to #thsame terms it did previously, but for a smaller buyout
payment.

Because the Court finds that Paneratsrapted modification of the Compensation
Plan’s buyout offer was ineffage as a matter of law, theoGrt need not reach Plaintiffs’
additional arguments, based orctsan 5(d) of the Compensah Plan and the statute of
frauds, that the attempted modification disited because it was not in a signed writing.

2. Plaintiffs’ Full Performance Under the Compensation Plan

Because the Compensation Plan’s buyofdrafas irrevocable by the time Panera
attempted to modify it, Plaintiffs were entdi¢o a buyout payment der the terms of the
Compensation Plan, provided that they congalgperformance. As discussed above, full
performance included satisfaction of the éheenditions in Section 3(a) quoted above
“as of the date on which the paymengfslmade” to eacblass member.

Panera does not dispute that 64 afuhe 67 class members provided full
performance. But Panera asserts that tbliaess members, Snyder, Boswell, and JV GM
42, failed to satisfy one or more of Section)¥ conditions. The facts as to these class
members’ performance aragdaly undisputed, and the primary question is whether
Panera, by considering these class masilperformances under Section 3(a) and

choosing to make a buyout payment in e@heit, in a cappkamount), accepted each
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class members’ acts &l performance. “There is goaéason and authority for holding
that whatever the parties see fit to acceggeatormance of the contractual obligations
will be so regarded by the courtsWoolfolk v. Jack Kennedy Chevrolet.C206 S.W.2d
511, 514 (Mo. Ct. App. 1956). Even if thesenot an acceptance in express terms, “the
facts and circumstances [may] point inebljato an acceptance, which by sound
authority may be implied from conductRobson v. United Pac. Ins. €891 S.W.2d
855, 862 (Mo. 1965) (finding that thefdadant’s acceptance and payment for the
plaintiff's rock crushing services, albeit@ndeficient amount, implied acceptance of the
plaintiff's acts as full performnce such that the plaintifbald recover the balance due on
the contract). There is no dispute tRahera considered the class members’
performances under Section 3(a) before makibgyout payment to each of them. And
Panera has not asserted any facts sugggettat capping the buyout payments implied
that Panera did not accept thasd members’ acts as fullrfimance. Therefore, on this
record, the Court finds that Panera’s condunplied acceptance of the class members’
acts as full performance asmatter of law.

As Plaintiffs correctly note, Section b%the Agreement does not alter the Court’s
analysis. Section 15 merely states thafliiare of a party to enforce a condition at one
time shall not be deemed a waiver of thatdibon “for any future time or times.” (Doc.
No. 166 at 4.) But Plaintiffs are not se&dito apply Panera’s waiver at the time of
making the capped buyout pagnis to any future performnce of Section 3(a) by JV
GMs. Rather, Plaintiffs merely asserathby choosing to make the capped buyout

payments to all class membemcluding the three clagsembers at issue, Panera
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accepted the acts of those class meméettse timeas full performance. The Court, too,
will regard all class memberperformance as complete as a matter of law, satisfying
their prima facie claim for huyout payment according to the terms of the Compensation
Plan®®

3. Panera’s Waiver andEstoppel Defenses

Panera asserts that a question of fact®sis to whether Plaintiffs waived, or
were estopped from asserting, a breaatootract claim based on the capped buyout
payments because they conta to work withotiobjection after Panera announced the
buyout cap.

“A waiver is the intentional tenquishment of a known right.Acetylene Gas Co.
v. Oliver, 939 S.W.2d 404, 409 (Mo. Ct. App. 1996To rise to the level of a waiver,
the conduct must be so masifiy consistent with and dicative of an intention to
renounce a particular right or benefit thatother reasonable explanation of [the]
conduct is possible.ld. (citation omitted). Similarly, ‘§]quitable estoppel arises from
the unfairness of allowing a party to belateakgert rights if he knew of those rights but
took no steps to enfoe them until the other party has,good faith, been disadvantaged
by changed conditions.Comens v. SSM St. Charles Clinic Med. Grp.,, 1268 S.W.3d
491, 496 (Mo. Ct. App. 2008). The doctrifie not favored in the law and it will not be

invoked lightly.” Id.

10 For this reason, the Court will also grant Plaintiffs’ mofmnsummary judgment

on Panera’s affirmative defegsof lack of consideratn and antecedent breach.
Although Plaintiffs bear the burden of denstrating consideratn and performance of
any conditions precedent with regp to their contract clainthe Court finds that they
have done so as a matter of law.
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The rationale for these doctrines is tlogiigable notion that party should not be
allowed “to benefit from a contract he disaffirmd.bng v. Huffman557 S.w.2d 911,
915-16 (Mo. Ct. App. 1977). In other wordsne who waives a breach of the contract
cannot set it up in justification of his own breachd. See also Supermarket Merch. &
Supply, Inc. v. Marschuetz96 S.W.3d 581, 587 (Mo. Ctpf. 2006) (“[A]s a general
rule an employee cannot repudiate the unfaversms of a modified contract when he
has claimed the benefits of continuedpdogyment under it.”) (citation omitted). But
Plaintiffs are not attempting to repudiateyaf their contractual obligations. Rather,
they are only asserting that Panera has beshith obligations. Plaintiffs have not taken
any inconsistent positionsSee Comen258 S.W.3d at 498 (holding that where the
employee was “not attempting awoid or repudiate any tiis obligations under the
Employment Agreement” but was ratheryabkserted “that [his employer] has
repudiated, or breached, its obligations under the Employmeneverd,” the employee
had not taken inconsistepositions to support an estoppel defense).

In announcing the buyout cap, it was Rangho attempted to repudiate its then-
irrevocable buyout offer. At that timBanera’s performance—the buyout payment—was
not yet due because Plaintiffs had nanpteted their own performance under the
Compensation Plan. A “promisor’s renun@atiof a contractual duty before the time
fixed in the contract for performance is @udiation,” which “ripens into a breach prior
to the time for performanaanly if the promisee elects to treat it as sticRranconia
Assocs. v. United States36 U.S. 129, 143 (2002) (emplsaadded). “The promisee, if

he pleases, may treat the notice of intenéisimoperative, and await the time when the
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contract is to be executed, and thefdhbe other party responsible for all the
consequences of nonperformanc6ehm v. Horstl78 U.S. 1, 10-11 (1900). “[l]n that
case he keeps the contract alive for the beotthe other party as well as his own; he
remains subject to all his own ofpitions and liabilitis under it[.]” Id.

Because Panera’s performance undeCbepensation Plan was not yet due at
the time it announced the buyaiap, Plaintiffs were permitted to complete their own
performance under the Compensation Planight offer, wait for Panera’s performance
in the form of its buyout payments, and h&ldnera responsiblerfany deficiencies in
that payment. By continuing to work, Plaffgimerely did what they were required to do
to enforce Panera’s originalyout offer. As a matter of law, Plaintiffs’ conduct did not
amount to a waiver or an estoppel.

4. Panera’s Laches Defense

Under Missouri law, “laches is purely aation of equity, and is only to be
invoked by the defendant incase where the plaintiff appls to equity and seeks the
enforcement of an equitable rightRabius v. Brandg257 S.W.3d 641, 647-48 (Mo. Ct.
App. 2008). Laches is “not pficable to actions at law.Td.

Because Panera asserts its laches defense solely as to Plaintiffs’ contract claim,
which does not seek to emée an equitable right, Paaés laches defense fails.

5. Panera’s CommercialFrustration Defense

The doctrine of commercial fstration provides that “if the happening of an event
not foreseen by the parties and not causeorlwnder the control of either party has

destroyed or nearly destroyed either the @atithe performance or the object or purpose

32



of the contract, then the parties are excused from further performaf@ean Unif. Co.

St. Louis v. Magic Touch Cleaning, In800 S.W.3d 602, 609 (Mo. Ct. App. 2009)
(citation omitted). “However, if the supervening event was reasonably foreseeable, the
parties should have praled for its occurrence in the cosmtt and the absence of such
provision indicates an assumption of risk by the promistat.”

The Court agrees with Plaintiffs that thiegange in business conditions that Panera
asserts necessitated the buyout cap wasmah$y foreseeable and, as such, does not
excuse Panera’s performancgeerirst Bank v. Fischer & Frichtel, IngNo. ED95297,
2011 WL 3558118, at *6 (Mo. Ct. App. Au§, 2011) (finding that a downturn in the
housing market and credit market, even sevsnmeasonably foreseeable, and therefore
insufficient to support a eomercial frustration defense).

In sum, the Court finds that Plaintiffge entitled to summary judgment on their
breach of contract claim (Count I) against Defendant Panera, Bs@Guggested by the
parties, the Court will ask for supplementatls as to the amount of damages on this
claim.

Panera’s Motion on Classvde Fraud Claim (Count II)

The elements of a fraud claim under Missdaw are: “(1) a false, material
representation; (2) the speaker’s knowledge daitsty or his ignorance of the truth; (3)
the speaker’s intent that it should be aaipdn by the hearer in the manner reasonably
contemplated; (4) the hearer’s ignorancéheffalsity of the representation; (5) the
hearer’s reliance on its truth; (6) the heareaght to rely thereon; and (7) the hearer’s

consequent and proxinedy caused injury.”Scott Salvage Yard, LLC v. Gifforai82
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S.W.3d 134, 137 (Mo. Ct. App. 2012).

“It is well settled in Missouri that a camaictual promise made without the present
intention to perform is a misrepresdida sufficient to demonstrate fraud.”
Commonwealth Land Titkas. Co. v. Micel|iNo. ED 101473, 201%/L 1915242, at *11
(Mo. Ct. App. Apr. 28, 2015) (citation omittedyee also Scott Salvage Yag82 S.W.3d
at 137.

However, Plaintiffs have not offered aayidence of Panera’s intent not to
perform their contractual promisasthe time the promises were madg most, as to
Panera’s promise to pay a buyout in accordamith the terms of the Compensation Plan,
Plaintiffs offer evidence that Panera antatgxd that the buyout payments would fall
within a target range and that the buyout pagta ended up being higher than expected.
But Plaintiffs have offered no evidencathwhen the Compensati¢lan was entered,
Panera intended to refrain from paying &myout exceeding therget range. Rather,
the evidence shows that, at tirae it entered th€ompensation Plan, Rara intended to
comply with its promise to yabuyouts according to the Plarformula, but that Panera
later changed its mind when it saw the ploigsmagnitude of the buyout payments.

Likewise, as to Panera’s promise notrtodify the Compensatn Plan except by
signed writing, Plaintiffs offer evidence thafter 2010, when Panera attempted to modify
the Compensation Plan, Panera did notlbeeind by the no-oral-modification clause.
But Plaintiffs offer no evidere that, when the CompensatiPlan was formed in 2007,
Panera intended not to comply witte no-oral-modification clause.

In short, Plaintiffs’ evidence supports aach of contract claim, but not a fraud
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claim. The Court will grant Paneraisotion for summary judgment on Plaintiffs
classwide fraud claim (Count II).

Panera’s Motion on Boswé# and Lutton’s Individual Claims (Counts Il and V)

The parties do not discuss the choicéawf for Boswell and Lutton’s individual
claims for fraud and unjust enrichment. tBs both parties cite Missouri law in their
briefs as to this claim, the Cdwrill rely on Missouri law as well.

1. Fraud

The elements of a fraud claim underskburi law are recited above. Although
fraud may be inferred from the facts and circuanses, “intent not to perform cannot be
shown solely by the speaks nonperformance[.]'Jacobs Mfg. Co. v. Sam Brown.Co
19 F.3d 1259, 1264 (8th Cir924) (applying Missouri law).

As with the classwide fraud claim, Beell and Lutton have not offered any
evidence of Panera’s fraueat intent not to performat the time the alleged
representations about applying the Panddgfit credit to the byout payments were
made. The most these Plaintiffs offer im&a’'s testimony that ptection of the buyout
payments was not part of the “original dissions” regarding the profit credit. This
testimony may create a factual dispute ashether Panera (through Shaich) made any
representation about applying the profit credifi® buyout payments in the first place.
But assuming that such a representatioa made, for purposes of this motion, the
testimony does not suggesattthe statement was madieceptivelywith the present
intent notto apply the profit credit to the buyopdyments. Rather, Boswell and Lutton

admit that, at the time of Slthi's alleged representation,rféaa had not yet determined
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what amount of profit credits might be prog@land there was no plan in place regarding
the impact of Panera 2.0 on the JV GM buymayments. These facts do not give rise to
a fraud claim as a matter of law. Therefdhe Court will grant Panera’s motion for
summary judgment on Boswell ahdtton’s individual fraud claim.

2. Unjust Enrichment

“To establish the elements ah unjust enrichment claj the plaintiff must prove
that (1) he conferred a benefit on the detenid(2) the defendant appreciated the benefit;
and (3) the defendant accepted and retainedbenefit under inequitable and/or unjust
circumstances.'Howard v. Turnbull 316 S.W.3d 431, 436 (M&t. App. 2010). “The
essence of unjust enrichment is that the rddat has received a benefit that it would be
inequitable for him to retain.Jennings v. SSM Health Care St. Lo@585 S.W.3d 526,
536 (Mo. Ct. App. 2011}

Viewing the record in the light mostvarable to Boswellad Lutton, the Court

finds that these Plaintiffs have pretahsufficient evidenct® survive summary

1 Panera correctly asserts tHglf the plaintiff has enterd into an express contract

for the very subject matter for which heeks recovery, unjust enrichment does not
apply, for the plaintiff's rights are limitei the express terms of the contradtdward,
316 S.W.3d at 436. But neither party atssthat the subject rttar for which Boswell
and Lutton seek individual regery—the roll-out of Panera 2.0 in exchange for a profit
credit—was the subject of an enforceable @mit The mere fact that representations
were made with respect to the effect oh®a 2.0 on the already existing Agreement and
Compensation Plan does not bring thoggesentations within the scope of the
Agreement and CompensatioraRlso as to displace ath of unjust enrichment.
Boswell and Lutton may procé®n a quasi-contractual theosyth respect to this
subject matterSee Royal Forest Condo. Owners’s Ass’n v. Kilgéi& S.W.3d 370,
373 (Mo. Ct. App. 2013) (“An action for urguenrichment is based on an implied or
guasi-contractual obligation.”).
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judgment on their unjust eshment claim. Specifitly, Boswell and Lutton have
presented sufficient evident® support a finding that, bylling out the costly and
experimental Panera 2.0 in their respective stores, they conferred a benefit upon Panera;
that this benefit was conferred at Paneratsuest and following an oral promise by
Panera to provide Boswell and Lutton wgiofit credits to protect their buyout
payments; and that it would lbeequitable for Panera tetain that benefit without
providing Boswell and Lutton #ir promised profit creditsSee id(finding that the

plaintiff stated an unjust eichment claim by pleading that he conferred a benefit on the
defendant by remaining employed throughaitansition period, at the defendant’s
request and following an oral promise by tiefendant to provide the plaintiff with
severance, and that the defemdanjustly retained the beriiedf the plaintiff's continued
employment without compensating him his promisederance). This is particularly true
considering that Panera subgently began providing thegputed profit credits to the
buyout payments of other JV GMdo implemented Panera 2.0.

Panera’s statute of frauds defense ragjahese individual unjust enrichment
claims fails as a matter of law. Even assumamguendg that the statute of frauds
would have applied to a contteclaim by Boswell and Lutton #a they chosen to pursue
one), it does not apply to quasi-cowrtralaims like unjust enrichmensee Consol.
Products Co. v. Blue Valley Creamery.Co7 F.2d 23, 27 (8th Cir. 1938) (applying
Missouri law and noting that “fila contract is unenforceabby reason of the statute of
frauds, the party who has performed carvec the value of his performance on the

theory of quasi-contract, since othergvise would be left without remedy.”).
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Accordingly, Court will deny Panera’s mon for summary judgient on Boswell
and Lutton’s unjust enrichment claim (Counf) idhd will allow this claim to proceed to
trial.

CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED that that Defendants’ nion for summary judgment
is GRANTED in part andDENIED in part. Defendants’ motion iIGRANTED as to
Plaintiffs’ classwide breach of contracaich (Count |) against Panera Bread Company
only, Plaintiffs’ classwide fraud claim @Tint 1) against both Defendants, and named
Plaintiffs Mark Boswell and David Luttoniadividual fraud claims (Counts Ill) against
both Defendants. The motionDENIED as to Plaintiffs’ classwide breach of contract
claim (Count I) against Panera, LLC and@8oswell and Lutton’s individual unjust
enrichment claims (Count 1V) agatrtsoth Defendants. (Doc. No. 133.)

IT IS FURTHER ORDERED that Plaintiffs’ second amended motion for
summary judgment on theslasswide breach of ntract claim (Count 1) ISRANTED
as to Plaintiffs’ claim against Panera, LLC, &ENIED as to Plaintiffs’ claim against
Panera Bread Company. (Doc. No. 205.)

IT IS FURTHER ORDERED that, withinseven (7) day®f the date of this
Order, the parties shall submit supplementalferiegarding whether the parties stipulate
as to the amount of damages on Plaintiffasslwide breach of contract claim against
Panera, LLC, or whether a trial on this issue is necessary.

IT IS FURTHER ORDERED that Plaintiffs’ original and first amended motions
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for summary judgment on their classwidedch of contract claim (Count I) are
DENIED as moot (Doc. Nos. 108 & 173.)
IT IS FURTHER ORDERED that Plaintiffs’ motion fo summary judgment on

Defendants’ affirmative defensesGRANTED. (Doc. No. 110.)

AUDREY G. FLEISSIG \}
UNITED STATES DISTRICT JUDGE

Dated this 24th day of March, 2016.
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